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THIS PROPERTY DEVELOPMENT AND EASEMENT AGREEMENT ("Agreement") is
made and entered into effective this _Q_Z day of July, 2007, by and between JOHN W. DIAMOND
ITI AND MARILYN S. DIAMOND, whose address is 3269 West 1800 North, Clinton, Utah
(hereinafter "Diamond") and WEST STAR'LIMITED PARTNERSHIP, whose business address is
1752 Combe Road, South Ogden, Utah 84403 (hereinafter “West Star”).

RECITALS

WHEREAS, Diamond is the owner of certain real property located in Davis County, Utah

- which they use for agricultural purposes including a cow calf operation, a livestock feed operation,

and commercial hunting area deﬁned by the State of Utah as an Agricultural Protection Area (the
“Diamond Property”) and as descrlbed in Exhibit “A” attached hereto; and

WHEREAS, the Diamond Pr’o’perty is irrigated with water diverted from the McDonald

Slough; and

WHEREAS, West Star is the owner of real propert}il‘-'ldcated directly east and adjacent 'to‘the
Diamond Property which West Star intends to subdivide and develop for residential housing units
known as tlie Point West Estates (“West Star Property”) as described in Exhibit “B” attached hereto;
and

WHEREAS, in developing the West Star Property, West Star shall create a Homeowners
Association and adopt certain covenants and restrictions that shall be bindi‘ng upon the individual
purchasers of the lots in the subdivided West Star Property. West Star shall convey certain common
areas associated with the development of the West Star Property, including the facilities set forth in
this Agreement, to the Homeowners Association. The Homeowners Association shall thereafter be
responsible for the upkeep and maintenance of said facilities. The terms of this Agreement shall be
binding on the Homeowners Association as the successor-in-interest to West Star; and
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WHEREAS, the parties écknowledge that the Diamond Property will continue to be used for
agricultural and agribusiness purposes including the concentrated feeding of livestock and
commercial hunting; and

WHEREAS, the predecessors in interest to Diamond (the “Simpsons”) and West Star (the
“Paynes”) entered into a "Conveyance of Easement for Irrigation Canal — Reservation of Right to

Take Water — Reverter for Nonuse" dated December 13, 1966, and recorded with the Davis County
‘Recorder on December 14, 1966, as entry No. 304666 in Book 357 at Page 159, a copy of which is
attached hereto as. Exhibit “C” (hereinafter "1966 Easement"); and
WHEREAS, pursuant to the terms of the 1966 Easemeﬁt, Paynes conveyed a right of way.
for a canal to the Simpsons oﬁ the West Star Property and the Paynes had the right to discharge
irrigation water onto the Diamond Property; and
WHEREAS, the parties now desire to vacate portions of the 1966 Easement and entér into a
new agreement to 'facilitate the development of the West Star Property while cooperatively
protecting the agricultural nature of the Diamond Property;
NOW, THEREFORE, in consideration of the mutual covenants and conditions contained
herein, and for other good and valuable consideration, the receipt and sufficiency of which are
- hereby acknowledged, the Parties agree as follows:
| AGREEMENT

1. Release of Drainage Easement: Subject to the terms and provisions of this

Agreement, West Star shall execute and deliver to Diamond a document vacating and releasing its
existing easement for drainage to and across the Diamond Property. Diamond shall retain the right
of way across the West Star Property for a canal to convey irrigation water to the Diamond Property

as described in the 1966 Easement éttached as Exhibit "C" hereto.
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2. Grant of New Drainage Easement: Diamond shall execute and deliver to West

Star an easement, as set forth in Exhibit "D" hereto, conveying a right of 'way across the Diamond
Property for a pipeline to transport stormwater runoff from the retention pond located on the West
Star Property to the McDonald Slough, which the parties acknowledge serves as a Davis County
stormwater runoff facilify. Diamond shall retain the right to move the location of the easement
within the boundaries of the Diamond Property so long as the easemenf continues to function in the
manner set forth above.

3. Piping Remaining Easement: As set forth in paragraph 1 herein, Diamond retains the

existing right of way across the West Star Property for a canal to convey irrigation water to the
Diamond Property. Currently, the irrigation water is conveyed across the West Star Prope;ty in an
open cement canal. West Star may change the irrigation conveyance mechanism from the open
cement canal to a buried pipeline at its own expense. However, the pipeline to be installed shall be
Class III Reinforced Concrete Pipe and shall meet the requireménts of any relevant governmental
authority. Prior to changing the conveyance to a buried pipeline, RKT must provide the

- specifications and/or plans for the pipeline to Diamond for approval, which approval shall not be
unreasonably withheld. Diamond shall have fifteen (15) days from the time the plans are submitted
by West Star to review the plans. If the proposed plans do not meet Diamond’s reasonable
requirements within the fifteen (15) days provided for review, Diamond shall deliver a written
statement of requested changes to West Star. Following receipt of Diamond’s written statement,
West Star shall have seven (7) days to revise the proposed plans in order to meet Diamond’s
reasonable requirements. If the changes requested by Diamond are deemed unreasonable by West
Star, the requested changes shall be submitted to a licensed engineer for review and determination
of the reasonableness of the requested changes. West Star and Diamond agree to be bound by the

decision of the engineer. To avoid any interference with Diamond's irrigation, the pipeline may only
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be installed during the non-irrigation season as defined by the Utah State Engineer. Any project to
pipe Diamond's irrigation canal must be completed, including clean-up, between October 16 and
April 14 of the following year.

4. Field Drain: To avoid additional drainage of water from the West Star Property onto
the Diamond Property, and specifically to prevent the discharge of surface or groundwater
associated with the proposed subdivision of the West Star Property onto the Diamond Property,
West Star shall install a field drain, as set forth in Exhibit "E" hereto, across the South and West
boundaries of its property which shall collect water and discharge it into the water detention pond
located on the West Star Property. The field drain shall be Perforated High-Density Corrugated
Polyethylene Smooth 1nterior Pipe, ASTM D3350 and shall otherwise meet the requirements of any
relevant governmental authority. The Field drain shall be installed contemporaneously with the
initial infrastructure required for the development of the West Star Property and shall be completed
before West Star secks building permits for qn;/ pei‘manent structures on the West Star Property.:

5. . Discharge to McDonald Slough: To protect the integrity of the McDonald Slough,

West Star shall install an erosion control structure at the point it discharges the stormwater runoff to
the McDonald Slough. West Star shall also install rip rap along the slough as necessary to protect its
banks from erosion. West Star, as tfle entity discharging stormwater runoff water to the McDonald
Slough, shall be solely responsible fo; meeting any and all water quality standards for the discharge
as set forth by any city, state, or federal agency. West Star shall be responsible for obtaining any and
all permits necessary to discharge stormwater runoff water to the McDonald Slough or to make
alterations to the ;:hannel of the McDonald Slough. Following construction of stormwater discharge
piping West Star shall be responsible to restore and regrade to their original condition all disturbed

roadways and pasture and replant vegetation on the Diamond Property.
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6. Property Buffer: The parties acknowledge the inherent conflict of building

residential units immediately adjacent to a livestock feed lot and commercial hunting area. To
benefit both the West Star Property and the integrity of the Diamond operations, the parties agree to
establish a buffer zone betWeen the properties at West Star’s expense in the form of a landécape
berm along the South and West boundaries of its property. The berm shall be located entirely on the
West Star Property. The berm shall be a minimum of six (6) feet tall, after compaction, and fifteen
(15) feet wide measured at the base of the berm. The berm shall be planted with fast growing trees
* and other natural vegetation suitabie to the conditions'. West Star shall install a solid residential
fence on the east side of the berm. The fence shall be located at the toe of the berm on the West Star
Property. West Star and its successors in interest shall be responsible for the maintenance of the
solid residential fence and the vegetation planted on the berm. West Star shall install a barbed wire
fence on the west and south sides of the berm. The fence shall be located at the toe of the berm along
the Diamond Property line. Diamond and their successors in interest shall be responsible for the
maintenance of the barbed wire fence. Subject to governmental approval, West Star shall record on
its plat that the berm will supplement the existing six hundred (600) foot Commercial Hunting Unit
(CHU) buffer. The Property Buffer shall be installed contemporaneously with the initial
infrastructure required for the development of the West Star Property and shall be completed before
West Star seeks building permits for any permanent structures on the Wesf Star Property.

7. Approval/Inspection: Diamond shall have the right to review and approve West .

Star’s plans for the buffer berm, the berm vegétation, and the fencing which approval will not be
unreasonably withheld. West Star shall provide plans for the bﬁffer berm, the berm vegetation, and the
fencing to Diamond for inspection and approval no less than twenty-one (21) days before the
cémmencement of construction. Diamond shall have ﬁﬁeén (15) days from the Itime the plans are

submitted by West Star to review the plans. If the proposed plans do not meet Diamond's reasonable
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requirements, within the fifteen (15) days provided for review, Diamond shall deliver a written statement
of requested changes to West Star. Following receipt of Diamond's written statement, West Star shall
have seven (7) days to revise the proposed plans in order to meet Diamond's reasonable requirements.

8. Diamond Irrigation Pipeline: The parties acknowledge that Diamond is the owner of

an irrigation pipeline located adjacent to 1200 South Street. The parties further acknowledge that the
construction of access roads to'the West Star Property may require the construction of a road across the
Diamond irrigation pipeline, and that the pipeline is not constructed to the standards necessary to support
an overlying road. Should any road built to accommodate the West Star Property cross the Diamond -
irrigation pipeline, West Star shall be responsible for the removal of the existing pipeline and for the
replacement of the pipeline with one constructed to meet all city, state, or federal requirements necessary
to accommodate the overlying road. In such event, West Star shall replace the line in such a manner that
it shall be fully operational throughout the irrigation season as defined by the Utah State Engineer. If, as
a result of the replacement of the pipeline, Diamond is not able to irrigate from the pipeline during the
irrigation season, West Star shall reimburse Diamond for any damage to or loss of Diamond's crops. If
any portion of the existing Diamond irrigation pipeline is removed, it shall be done in such a manner that
the existing pipe is not damaged and Diamond shall have the right to salvage and retain the physical pipe
following its removal.

9. Diamond Gatewav/Entrance: The parties acknowledge that the construction of the

proposed subdivision of the West Star Property may require 1200 South Street to become a public
roadway. If 1200 South Street becomes a public roadway, the road will have to be widened to meet city,
county, and/or state specifications. This will necessitate the removal of the existing gateway entrance to

the Diamond Property. In such event, West Star shall be responsible for relocating Diamond's gateway

entrance to a location reasonably necessary to accommodate the widening of 1200 South Street.
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10. Additional Provisions:

A. Notices. Any and all notices, demands, or other communications required or
desired to be given hereunder shall be in writing and shall be validly given or made if served
personally or if depositéd in the United States mail, certified or registered, postage prepaid, return
receipt requested. If such notice, demand or other communication be served personally, service shall
be conclusively deemed at the time of such personal service. If such notice, demand or other
communication be served by mail, such notice shall be conclusively deemed given two business
days after the deposit thereof in the United States mail addressed to the party to whom such notice,
demand or other communication is to be given as hereinafter set forth:

To Diamond:

3269 West 1800 North
Clinton, Utah 84015

To West Star:

1752 Combe Road
South Ogden, Utah 84403

Any party may change its address for the purpose of receiving notices, demands and other
communications by a written notice given in the manner aforesaid.

B. Further Assurances. Each of the parties hereto shall execute and deliver any and

all additional papers, documents, and other assurances, and silall 'dé any and all acts and things
reasonably necessary in connection with the performance of their obligations hereundér and to carry
out the intent of the parties hereto.

C. Attornevs' Fees. In the event any action or negotiation shall be instituted by a
party to enforce any of the terms and provisions contained herein, the prevailing party in such

action or negotiation shall be entitled to reasonable attorneys' fees, costs and expenses.
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D. Modification or Amendments. No amendment, change or modification of this

Agreement shall be valid unless in writing and signed by the parties hereto.

E. Exhibits. All exhibits attached hereto and referred herein are hereby incorpora‘_ced
as though set forth at length.

F. Cagtions. The captions appearing at the commencement of the paragraphs are
descriptive only and for convenience in reference. Should there be any conflict between any such
caption and the section at the head of which it appears, the seqtion and not the caption shall control
and govern in the construction of this Agreement.

G. Integration. This Agreement and the attachments hereto constitute the entire
understanding and agreement of the parties and any and all prior agreements, understandings or
representations are hereby terminated and canceled in their entirety and are of no force and effect.

H. No Obligation to the Third Parties. The execution and delivery of this Agreement

shall not be deemed to confer any rights upon, nor obligate either of the parties hereto, to any person

or entity other than each other.

L. Number and Gender. In this Agreement, whenever the context sé requires, the
masculine gender includes the feminine and/or neuter, and vice versa, and the singular number
includes the plural.

J. M: The waiver by any party to this Agreement of a breach of any provision
of this Agreement shall not be deemed a continuing waiver or waiver of any subseqﬁent breach
whether of the same or another provision of this Agreement.

K. Applicable Law and Severability. This Agreement shall, in all respects, be

governed by the laws of the State of Utah. Nothing contained herein shall be construed so as to
require the commission of any act contrary to law, and wherever there is any conflict between any

provision contained herein and any present or future statute, law, ordinance or regulation, the latter

v
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shall prevail and the provision of this document which is affected shall be curtailed and limited to
the extent necessary to bring it within the requirements of the law.

L. Performance of Acts on Business Days. In the event that the performance of any

act hereunder falls on a Saturday, Sunday or holiday, such act may be performed on thé next
succeeding business day.

M. Assignment. This Agreement shall be binding upon and inure to the benefit of the
parties hereto, to the Homeowners Association as the designated successor-in-interest to West Star,
and to the respective heirs, personal representatives, administrators, executors, successors and
assigns of the parties.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and

year first above written.

John W. Diamond II1

State of Utah )
:$S

County of Davis )

The foregoing instrurhent was acknowledged before me this / 2 day of July, 2007, by

JOHN W. DIAMOND IIL
7 s ‘
../ 7///:5 // & %// Tk A

- Wotary Public
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Marilyn S. Diamond

State of Utah )
1 ss
County of Davis )

The foregoing instrument was acknowledged before me this 7 7 day of July, 2007, by
MARILYN S. DIAMOND. : \

—Z , 4 :
e AP e

2, GUnEE oS
83 1727 W 1800:N ; /?(otary Public
CLINTON, UT 84018 2
COMM, EXP. woe/m;
WEST STAR LIMITED PARTNERSHIP
By: West Star Investment Company, LLC
Its: General Partner
By"
C_Ki/p/’%hmtr(e, Manager
State of Utah )
1 88
County of Davis )

The foregoing instrument was acknowledged before me this ZL}%' day of July, 2007, by Kip
Cashmore in his capacity as Manager of West Star Investment Company, LLC, General Partner of

West Star Limited Partnership.
i i

Notary Public

CRISTIE A COTHRAN
NOTARY PUBLIC » STATE of UTAH

2} 1412 S LEGEND HILLS DR SUITE 300
& CLEARFIELD UT 84015

' MY COMMISSION EXPIRES: 06-30-2008

10
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EXHIBIT A"

Iegal Description of the Diamond Parcel
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EXHIBIT "B"

. Tegal Bescription-of-the/Wes
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EXHIBIT D"




[(2/26/2007) Marilyn DIAMOND - 200
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I the undersigned, personally picked up at the office of Chnton Nursery, the Property Document
and Easement Agreement between John and Marilyn Diamond and RKT Development (Kip

Cashmore).

.

/)ﬂé /&/@

Print Ndm
< /F

Firm Representing

727 7 -0F

Date




