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MODIFICATION AGREEMENT
{Secured Swap Contract)

THIS MODIFICATION AGREEMENT ("Modification Agresment") is executed to be effective

as of July 23, 200

8, by and between Wells Fargo Bank, National Association (“Lender"), and

Boyer-Washington Boulevard Assaciates No. 2, Ltd., a Utah limited partnership ("Borrower"}.

A. Pursuant to t
Lender, date

he terms of a loan agreement ("Loan Agreement”) between Borrower and
d October 17, 2002, Lender made a loan to Borrower in the principal

amount of Three Million Nine Hundred Twenty Four Thousand Five Hundred Ninety
Five and DO/100ths Dollars ($3,924,595.00) ("Lecan"). The Loan is evidenced by a
promissory note and by certain other documents described in the Loan Agreement (the
"Loan Documents”). The Loan Documents are secured by, among other things, a deed
of trust ("Deed of Trust") dated October 17, 2002, executed by Borrower, as Trustor, in

favor of Lend

er, as Beneficiary. The Deed of Trust was recorded on November 7, 2002,

as Instrument No. 1888073, in Book 2283, at Page 2018, in the Official Records of
Weber County, Utah. The real property which is the subject of the Deed of Trust is
hereafter defined as the "Property”.

B. Since the date of the Loan, Borrower and Lender have entered into a separate interest
rate exchange transaction evidenced by that certain Confirmation Agreement, dated
April 25, 2008 (hereinafter the "Swap Contract”). The term "Swap Contract” includes ail
documents and agreements which form a part of or supplement the Confirmation
Agreement together with modifications, extensions and renewals of any such

documents.

C. Borrower's o

bligations to Lender under the Swap Contract are to be secured by the
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Deed of Trust. Lenders obligations to pay money to Borrower under the Swap
Contract, if any, are to be assigned to Lender as additional collateral for the Loan.

NOW, THEREFORE, Borrower and Lender agree as follows:

1. PRI A Ti ‘Borrower represents and warrants, as of the
effective date above, that:

1.1 Titie To The Property. Since the recordation date of the Deed of Trust (stated
above), Borrower has not further encumbered the Property, including, without
limitation, by entering into any Deed of Trust or mortgage, ground lease,
and/or any option to purchase or right of first refusal with respect to the
Property.

1.2 No Default. No Default (as defined in the Deed of Trust), breach or failure of
condition has occurred, or would exist with notice or the lapse of time or both,
under the Deed of Trust (or under any of the Loan Documents) and all
representations and warranties herein and in the Loan Documents are true
and correct.

2. MODIFICATION OF DEED OF TRUST. The Deed of Trust (and the other Loan
Documents) are hereby supplemented and madified to incorporate the following
terms, which shall supersede and prevail over any conflicting previsions:

2.1 I The Secured Obligations (as defined in the Deed of
Trust) are hereby amended to include, in addition to all existing Secured
Obligations, the payment and performance of ail covenants and obligations of
Borrower under the Swap Contract.

2.2 Cross-Default. The existence of any default by Borrower under the Swap
Contract shall be a Default (as defined in the Deed of Trust) under the Deed of
Trust and any Default by Borrower under the Deed of Trust (or under any of
the other Loan Documents) shall be a Default under the Swap Contract. Any
breach of any representation or condition under this Modification Agreement
shall be a Default under the Deed of Trust and under the Swap Contract.

2.3 r _ In order to further secure payment and performance of all of

the Secured Obligations, Borrower grants to Lender a security interest in, and

unconditionally and irrevocably assigns, conveys, pledges, and transfers unto

Lender, all of Borrower's right, titte and interest, now or hereafter acquired, {o

the payment of money from Lender to Borrower under the Swap Contract.

3. NONJIMPAIRMENT. Except as expressly provided herein, nothing in this Modification
Agreement shall alter or affect any provision, condition, or covenant contained in the
Deed of Trust (or in any other Loan Document) or affect or impair any rights, powers,
or remedies of Lender. '
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MISCELLANEQUS. This Modification Agreement shail be governed by and interpreted
in accordance with the laws of the State of Utah, except if preempted by federal law.
Time is of the essence of each term hereof.

This Modification Agreement may be executed in several
counterparts by the parties with the same effect as if the parties executing the several
counterparts had all executed one counterpart.

INTEGRATION; INTERPRETATION. This Modification Agreement contains or expressly
incorporates by reference the entire agreement of the parties with respect to the
matters contemplated therein and supercedes all prior negotiations or agreements,
written or oral, and shall not be modified except by written instrument executed by all
parties.

IN WITNESS WHEREOF, Borrower and Lender have caused this Modification Agreement to
be duly executed as of the date first above written.

"BENEFICIARY/LENDER"

Weils Fargo Bank, National Asscciation

A

Ben Bliss, Assistant Vice President

"BORROWER/TRUSTOR"

Boyer-Washington Boulevard Associates No. 2, Ltd., a Utah
limited partnership

By: The Boyer Company, L.
company, ral Pa

By:

. a Utah limited liability

~Rresidentend Manager
B2NvovL A

By: Gardner Properly Holdings, L.C., a Utah limited liability

company, Ggneral Partner

. Gardner, Manager/Member
{ALL SIGNATURES MUST BE ACKNOWLEDGED)
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GUARANTOR'S CONSENT

The undersigned ("Guarantor') consents to the foregoing Fifth Modification Agreement and
the transactions contemplated thereby and reaffirms its obligations under those two
Repayment Guaranty (collectively "Guaranty”) dated October 17, 2002 and May 21, 2004.
Guarantor further reaffirms that its obligations under the Guaranty are separate and distinct
from Borrower's obligations.

Agreed and Acknowledged:
Dated as of: July 23, 2008
"GUARANTOR"

Gardner Property Holdings, L.C., a Utah limited liability
company

By:

Kem C. , Manager/Member

The Boyer Utah limited liability company

Wt and Manager
PRy WA (ALL SIGNATURES MUST BE ACKNOWLEDGED)

By:
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HAZARDOUS INDEMNITOR'S CONSENT

The undersigned ("Indemnitor") consents to the foregoing Fifth Modification Agreement and
the transactions contemplated thereby and reaffirms its obligations under the Hazardous
Materials Indemnity Agreement (Unsecured) ("indemnity") dated October 17, 2002, and its
waivers, as set forth in the Indemnity, of each and every one of the possible defenses to
such obligations. Indemnitor further reaffirms that its obligations under the Indemnity are

separate and distinct from Borrower's obligations.
Agreed and Acknowledged:
Dated as of: July 23, 2008

“INDEMNITOR"

Gardner Property Holdings, L.C.. a Utah limited liability
company

By:
The Boyer Cg a Utah limited liability company
By:
or . i Manager
Pt (ALL SIGNATURES MUST BE ACKNOWLEDGED)
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STATE OF UTAH
cOuNTY oF <Sa ik Lalee

The foregoing instrument was acknowiedged before me this ! I‘W‘"day of A:“%‘ mg{_- :

by_bemn\m mtxm , @as
of ~Tlae MMrFD’MAnﬂmJG s , a

SS.

2tV I et

NOTAR UBLIC™

residing at (YA 04 Lales . Ci f'{/l)

3

My commission expires: __“1-{7.1]

STATE OF UTAH
SS.

cOuNTY oF _ U

The foregoing instrument was acknowledged before me this “‘M""day of .
%. by ke C. bl as
. 1 C. ,a

AL A A of (aandinlyr Peoptichg Prdnng, 1o
j Miha covapaind . J
J i r

Tt tinarted 1eotdatli

Crptrpe 8/ 2T LA ad gttt

NOTARY PUBLIC
residing at __> 23 alor C2 K&L

My commission expires: _A-177 -1
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STATE OF UTAH

§S.,
cOUNTY oF SO LAV
The foregoing |nstrurnent was acknow dged before me this 2-\ _day of A'UCE [SAN +
2002, by ﬁ)]g as e
of \/\)‘?l iS‘FGHfG{!‘) Pﬂl’ﬂﬁ—/\} g ,a

MALERIE YOUNG

|
\ Sacorian A Plrie Hoved
My Commission Expires June 18, 200§OTARY PUBLIC
i t/ Commission #574999 __ _Lsiging at 244 S l’LlC(ll/l % le SLC, er editd

1 A . S— ———

My commission expires: CYUHt; /g/ 20lZ
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Exhibit A"

Unit Nos, 102, 201, 301, 501, 502 and 601 contained within the Ogden City Centre
Condominium Project, as the same is identified in the Record of Survey Map
recorded in Weber County, Utah, as Entry No. 1206747 (as said Record of Survey
Map may have heretofore been amended or supplemented) and in the Declaration
of Condominium of the Ogden City Centre Condominium Project recorded in
Weber County, Utah as Entry No. 1206749 in Book 1649 at page 371 (as said
Declaration may have heretofore been amended or supplemented).

TOGETHER WITH the undivided ownership interest in said Project’s Common Areas
and Facilities that is appurtenant to said Units as more particularly described in said
Declaration.

Parcel Nos: 01~083-0002 7~
01-083-0003 -
01-083-0004 ~
01-083-0007~
01-083-0006~
01-083-0008~



