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FOR THE DISTRICT OF UTAH
CENTRAL DIVISION - SALT LAKE CITY

MOYLE, LLC, the MICHAEL C. NORTH )
FAMILY TRUST, and DELLE AUTO TRUCK )
-STOP, INC., for themselves and all others ) o
similarly situated, )
) .
Plaintiffs, ) Civil Action No. 2:10-cv-00477-BS] . .
) . District Judge Bruce S. Jenkins =
vs. » ) e,
» ) | hereby certify that the annexad” ls(a frue and correct
LEVEL 3 COMMUNICATIONS, LLC, ) copy of a document or an electr qmee’i gty on ™ <
SPRINT COMMUNICATIONS COMPANY, L.P., ) fl at the Uniad Statps Dighlch S “‘*Lﬁ"ﬁ‘s“'?‘
and QWEST COMMUNICATIONS ) SEw
CORPORATION, )
)
Defendants. )
)

P - -

/T ;
s :
ot

EASEMENT DEED BY COURT ORDER.
IN SETTLEMENT OF LANDOWNER ACTION

WHEREAS, the parties to the above-captioned class action (the “Action”) entered into an |
Utah Class Settlement Agreement, as of January 13, 2012, (the “Settlement Agreement™) (terms
capitalized herein and not otherwise defined shall have the meanings ascribed to them in the
Sett}ement Agreement); anc.i'

WHEREAS, on August 9, 2013, the Court entered a final Order and Judgment approving
the Settlement Agreement and ordering tﬁat this Action may be settled as a class action on behalf

of the following class:
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A class (the “Settlement Class™) defined as:

a class comprising all Persons who own or who claim to own, for any
‘period of time during a Compensation Period, any Covered Property, provided,
that “Settlement Class” or “Class” does not include: (1) Right-of-Way Providers
and their predecessors, successors, parents, subsidiaries, and affiliates, past or
present; (2) federal, state, and local governmental entities; (3) Native American
nations and tribes; or (4) any Person who files a valid and timely exclusion on or
before the Opt-Out Deadline.

' 'Iviembers of this Class are referred to below as Class Members;

WHEREAS, the Settlement Agreement provides for the entry of an Easement Deed by
Court Order in Settlement of Landowner Action be which the Settling Defendants acquire, to the
extent that Class Members have the right to transfer it, a permanent telecommunications
easement in the Right of Way adjacent to the property of each Class Member;

THEREFORE, IT IS HEREBY ORDERED AND ADJUDGED THAT:

1. To the extent. that each Class Member owns rights in the Easement-Premises (as
hereafter defined), the Class Member (the “Grantor”) hereby grants to Whichever of Sprint
Communications Company L.P., Qwest Cqmmunications Company, LLC, Level 3
Cemmunications, LLC, and WilTel Communications, Inc. haé Designated for inclusion under a
Settlement Agreement the Right of Way which adjoiné, underlies or includes Covered Property
owned by the Class Member, together with its successors, assigns, and licensees (the “Grantee™),
a permanent. telecommunications easement in the Easement Premises. For each ceunty in-which
this Easement Deed by Court Order in Settlement of Landowner Acﬁon' is being recorded, a list
of affected Class Members énd their affected parcels is attached as Exhibit 1. To the extent
necessary to comply with the requirements of local recording offices, (1) each Grantee may
attach to the recorded copy of this Easement Deed by Court Order in Settlement of Landowner
Action the page or pages of Exhibit 1 listing pe'l.rcelsA affected in the county of recordation by the

easements granted to that Grantee, or (2) each Grantee may attach to each recorded copy of this
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Easement Deed by Court Order in Settlement.of Landowner Action éll pages of Exhibit 1, and
(3) each Grantee may show, by affidavit, that the pages of 'Exﬁibit 1 that it attaches to the
recorded copy of this Easement Deed By Court Order in Settlerﬁent of Landowner Action are
true and correct.

2. The terms and conditioris’ of the permanent telecommun_ications easement that is
the subject of this Easémenf Deed by Court Orde_r in Settlement of Landowner Action are:

» a.perpetuai easement and right of way (hereinafter, together with the ri ghts and privilegés
herein granted, the “Easement”‘) and right to place, lay, bury, construct, install, operate, repair,
maintain (including aerial patrol), renew, rebuild, replace, upgrade, expand, relocate, and remove
fiber optic c'ébles, copper cables, coaxial cables -or other cables through whicﬁ voice, data, video
or other signals are transmitted, cond.ui_ts, inner ducts, hand holes, splice vaults, poles, optical or
electronic equipment, regenerator - huts, marker posts or signs, and other related facilities
appropriate  for installation, use, or maintenance of such cables (coilectively, the
“Telccommunicétions Cable System™), in, on, over, under, through and/or across the Easement
P.remises. The Easement Premises fneans all that real i)roperty that (a) either (i) is included
within a parcel of propérty that is described in Exhibit 1 or (ii) has a common boundary with a
parcel of property described in Exhibit 1 (the “Grantor’s Property”) (for purposes of this
Telecommunications‘Cable System Easement Deed, a parcel of property shall be deemed to have
a common boﬁndary with the Easement Premises if it is separated by a non-navigable river or a
street, road, or highway, other than a numbered state or 'federal highway) and that (b) (iv) is or
was used as a railroad right of way (“Railroad Right of Way”) and (ii) is on a side of the

_ centerline of the Railroad Right of Way that is next to the Grantor’s Property (the “Grantor

Side”), and (iil) extends no more than ten (10) feet on each side of the Grantee’s
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Telecommunicétions Cable System (A) as it existed on June 18, 2012 (B) where the actively
used components of the Grantee’s Telecommunications Cable System are moved of placed,
provided, however,.that only a single 20-foot casement per moved component may exist at any
point in time in the Easement ?remises, and the width of the moved component’s Easement
Premises shall be reduced on one side and incr¢ased by an equal linear fqotage on the other side
wherevér necessary in order that it shall in all places remain solely within the limits of a single
Graﬁtor‘ Side of the Railroad Right of Way, and (C) where new compdnents afe installed to
connect the existing Tvelecommuniications Cable System to the edge of the Right of Way. The
Easement shall .be qonstrued to grant Grantee all rights necéssary to abandon in place unused
components of Grantee’s Telecommlﬁﬁcations Cable System.

| The Easemeﬁt shall not include the right to construct on the Easement Premises
regenerator huts and similar structures (“Buildings;’) iﬁ addition to those existing on June 18,
2012. The Easement shall include tﬁe rights to repair, replace, and expand existing Buildings,
provided, however, that no such repair, replacement, or expansion shall increase the site that the
Buildings occupy, or the héight of any Building, by more than twenty-five percent. The
Easemeni does not permit the construction of microwave towers, cell towers, or other
componeﬁts of a primarily aboveground étatewide Telecommunications Cable System.

The Easement includes the right to temporarily use the entire Grantor Side of the
Railroad Right of .Way for construction or maintenance, so long as Grantee uses its best efforts
not to interfere with: any real pfoperty which, although within the boundaries of the Easement
Prémises, is actually Being used by Grantor; provided, however, that in no event shall_Grantee be
prohibited from using such real property if it is commercially reasonablé to do so under the

circumstances or if Grantee’s Telecommunications Cable System is currently located within such
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area. The Easement shall include the right of reasonable ingress and egress to and from the
Easement Premises over that portion of the Grantor’s real properfy that undér’liés the Railroad
Right of Way apd, for repair and maintenance, over any existing private rdads of Grantor, where
access from public or railroad roads is not reasonably practical, provided Grantee has made
commercially reasonable efforts to give prlor notice ta Grantor of Grantee’s use of Grantor’s
 private roads. Grantee shall not be liable for damages caused By its removal of trees,
undergrowth, and brusﬁ within the Easement Premises necessary or appropriate for the
enjoyment of the Easement. Nothing contained herein shall constitute a waiver of any right that
Grantdr- may have for any damages to .Grantor’s property outside of the Easement Premises
caused by Grantee’s action. If Grantee’s action causes damage to any of Grantor’s existing
improvements, induding houses, garages, shops, sheds, and fences, or growing crops, which are
within the Easement Premises, Grantee shall pay reasonable compensation to the Grantor for
such damage to the exteﬁt provided by law. |
From and after the date of the final Order and Judgment, subject to all the restrictions and
limitations stated herein, the Easement -includes the right to construct and install addiﬁonal
components of a Telecommunications Cable System within the Easement Premises. Grantee
agrées that, unless (a) it is réquired to do so By the railroad or other owner of Railroad Right of
Way or (b) it is commercially reasonable under the circumstances to do so, it will not install
additional corﬁponents of a Telecommunications Cable System in the area of the Easement
Premises that is outside a parallel fence constructed by the railroad or other owner O.f Railroad
Right of Way or is actually being used by the Grantor or its successor, provided, however, that
the foregoing shall not be binding upon Grantee if Grantee’s Telecommunications Cable System

is currently located within such area. If Grantee’s action causes damage to any of Grantor’s
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existing improvemen__ts, including houses, garages, ‘shops, sheds, and fences, or growing cfops,
which areb within the Easement Premises, Grantee shall pay reaéonable compehséﬁoﬁ to the-
Grantor for such darflage to the extent provided by law. |
The Easement includes all rights necessary to the lawful occupation of the Easement
- Premises by an existing Telecbmmunications Cable System, and by any additional
'Telecommunic.ations Cable System that is constructed and installed by or on behalf of Grantee in
the Easerﬁent Premises and that is owned or operated l;y either (a) Grantee or (b) any person or
_entity to which Grantee sold, granted, leased, or otherwise transferred or ma;/ hereafter sell,
grant, ‘lease, assigﬁ,»or otherwise trans‘fer‘, all or any paft of the rights ‘in or usé of such
Telecommunications Cable Systerh.

Thé- Easement, however, does not apply to any Telecommunications Cable Systemvthat
existed on June 18, 2012, but that was acquired by Grantee after that date (unless such
Telecommunications Cable'S.ystern or component thereof was acquired from any of Sprint
Communicativons Compapy L.P; Qwest Communications Company, LLC, f/lk/a Qwest
Communications Corporation; Level 3 Communications, LLC, Level 3 Communications, Inc.,
and Level 3 rTelecom Holdings, Inc.; WilTel Communications, Inc.; WilTel Communications_,
LLC; and Williams ,Comrﬁunications, LLC, f/ida Williams Communications, Inc., f/k/a Vyvx,
Inc.)._

No oil, gas, or other minerai rights are granted and no existing oil, gas, or other mineral
rights are expanded, limited, or affected by this instrument, provided, however, that Grantor shall
not use a method of extraction that interferes with or impairs in any way the Easement, the

Telecommunications Cable System, or the exercise of Grantee’s rights herein.
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Grantor shall not, nér shall Grantor authorize others to, construct or create any road_,
reservoir, exéavation, obstruction, structure, or building or ch;mge the land grade on, in, ovér,.
under, through, or across the Easement Premises without the prjor written consent of Grantee,
provided that nothing herein éhali be construed to affect the rights and obligations of any railroad
with respect to the use, i{nprovement, or alteration of its Railroad Right of Wéy, as provided in
any.agreement between fhé railroad and the Grantee, by applicab_le law, or otherwise. |

It is understood and agreed that the Eaéement is not exclusive and is silbject to all pre-
existing uses and lpre-'existving rights to use the Easement Premises, whether such useé are by
Grantor or others and whether for surface uses, crossings, or encroachments by communication
companies or utilities. It is further understood and agreed that Grantor retains all of its existing

| rights, if any, to grant, convey, assign, and restrict any and all rights (including future rights and
ﬁses) on the Easement Premises, providgd, however, and notwithstanding the foregoing, that
Grantpr shall not use or authorize others to use the Easement Premises in a manner that interferes
with or impairs in any way Grantee’s Telecommunications Cable System or the exercise by
Grantee of the rights gr’énted herein.

Subject to the terms hereof, Grante¢ .shall have all other rights and benefits necessary or
useful to the full and complete enjoyment and use of the Easement for the purposes sfated herein,
including the right to sell, grant, lease, or otherwise transfer all or any pért of the- rights in oT use
of the Telec_omrnunicaﬁons Cable System.

Grantor conveys the Easement without waﬁanty of title to any property interest in the
Easement Premises. This instrument does not address and shall not affect any feal property
rights, including the priority bf interests, between Grantor aﬁd any railroad or between Grantee

and any railroad, or any of their predecessors, successors, past or present predecessors in interest,
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successors in interest, successors in title, members, partners, parents, subsidiaries, afﬁliates,
lessees, assigns, and past, curr:nt, or future licensees or assignees. Thié. Easement is not
intended to impact or diminish any réilroad’s existing rights or property interests in the Right of
Way. Thi‘s Easement shall not be construed to permit Grantee“ to interfere with railréad
operations. This Easement also shall not permit any component of a‘ Telecommunications Cable
System to remain ina .Railroad Right of Way except (a) under existing or future agreements with
the railroad or (b) in any Railroad Right of Way in Which no railroad operates and no railroad
retains any right, title, or interest. This Easement also shall not peﬁnit any new components to
be installed to connect the existing Telecommunications Cable System to the edge of the Right
of Way in any Railroad Right of Way as to which the Interstate Commercé Commissién or ithe
Surface Transportation Board has entered an order, pursuant to 49 U.S.C. § 10903, that the
railroad is authorized to céase to provide or maintain rail service over that right of way and the
railroad no longer provides or maintains rail service over that line, provided that if the railroad
does not cease such rail service or later reactivates such service, then this limitation shall not
apply.

' This Telecommunications Cable System Easement»Deed is executed and delivered on
behalf of Grantor for the purpose of granting the Easement to Grantee in, on, over, under,
through and/or across the Easement Prerrliseé to the full 'extent of Grantor’s right, title or interest,
if any, in or to the Easement Premises, and the Easement granted hereby shall affect the
Eaéem’ent Premises only to the extent of Grantor’s right, title, and interest therein. Grantor and
Grantee agree that this Telecommunications Cable System Easement Deed shall not grant any
rights to the Easement Premises, or any portion thereof, in which Grantor holds no right, title or

interest.
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No rights reserved to Grantor herein shall be dgeméd to expand ri gﬁts teserved to Grantor
undér any other easement, fight of way, license, lease, or any similar instrument or cburt order.
No liﬁlitation hereiﬁ_ on the rights of Grantee shall be deemed' to limit.right's heretofore granted
by Grantor or its predecessors in i.ntereist uncier any vother easement, right of way, license, lease,
or any similar instrument or court order.

The terms and provisions of this inst_rumeﬁt shall constitute covenants running with the
land and shall be binding upon and inure to the bcneﬁt of the Settling Defendgnts, the Granfor,
their successors‘, assigns, personal represéntatives; and heirs.

This instrufnent fully sefs forth the terms and conditions of the Easement. There are né
oral or other written agreements bet@een Grantor and Grantee that modify, alter, or amend this
instrument.

TO HAVE AND TO HOLD the Easement, rigﬁts and privilegeé unto Grantee, its

" successors and assigns in perpet_uityvor until such time as Grantee shall cause the Easement to be
released of record.

3. Settling Defendants may record this Easement unde; the terms and conditions set

forth in the Settlement Agreements.

Date: S’!q&‘ \s
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