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AND DECLARATION OF RESTRICTIVE COVENANTS

This Low-Income Housing Credit Commitment Agreement and Declaration of Restrictive
Covenants (the "Agreement™) is made effective as of the 28" day of December, 1998, by and
between OGakstone, 1.C., a Utah limited liability company, its successors and assigns (the
"Project Owner™), and Utzh Housing Finance Agency (the "Agency”), an independent state
agency and a body politic and corporate of the State of Utah.

RECITALS:

WHEREAS, Section 42 of the Internal Revenue Code of 1986, as amended ("IRC § 42),
provides for the aliocation of low-income housing credits for the consiruction, acquisition and/or
rehabilitation of qualified low-income housing buildings;

WHEREAS, the Agency is the housing credit agency which has been designated as the
agency responsible for the allocation of low-income housing credits for the State of Utah pursuant
o IRC § 42;

WHEREAS, the Project Owner has made application, which application is on file with
the Agency and is hereby incorporated herein by this reference, to the Agency for the allocation
of low-income housing credits with respect to the construction, acquisition and/or rehabilitation
of that certain qualified low-income building or buildings located upon and being a part of the
real property described in Exhibit "A" attached hereto and incorporated herein by this reference
(the "Project");

WHEREAS, the Project Owner represents that the Project satisfies the requirements of
IRC§ 42, as a qualified low-income housing project, and the Project Owner represents that it will
mainiain the Project in conformity and continuous comipliance with IRC § 42 and applicable
regulations thereunder, as the same may bereafter be amended, any other federal or state
requirements applicable thereto and this Agreement;




WHEREAS, the Agency has relied on the information submitted by the Project Owner in
its application, as supplemenied, with respect to the Project in reserving low-income housing

credits to the Project Owney; E 1473298 § 2421 ¢

WHEREAS, the Agemcy is unwilling ¢ allacate any low-income housing credits to the
ProjcctmerforﬂmProjectunlesstheProjectOwnersha[l, by eatering into and pursusat to
misAgreenwm.mmandagmemthemﬁommmﬂﬁubmsetfonhmmm.Ma
dechmionofmk:ﬁvecovmnswjm‘respeammerjectassﬂfonhhcmimm .

NOW THEREFOQRE, in consideration of the mutual premises set forth above, and based
upon the mutual covenants and promises hercimafier set forth, and such other valuable
consideration the receipt and sufficiercy of which is hereby acknowledged, Project Owner and
the Agency agree as follows:

1. Applicable Fraction. The Project Owner agrees that the applicable fraction, as
defined in IRC § 42(c)(1), for each taxable year in the extended use period, as defined in IRC
§ 42, for the following qualified Jow-income buildings of the Project will not be.less than 50%:

Building: Address:

UT-98-13001 1550 §. 1000 E., Bidg. 1, Clearfield, Utah 84015

UT-98-13002 1550 §. 1000 E., Bldg. 2, Clearfield, Utah 84015

UT-98-13003 1550 S. 1000 E., Bldg. 3, Clearfield, Utah 84015

UT-98-13004 1550 8. 1000 E., Bidg. 4, Clearfield, Utah 84015

UT-98-13005 1550 §. 1000 E., Bldg, 5, Clearfield, Utah 84015

UT-98-13006 1550 8. 1000 E., Bidg. 6, Clearfield, Utah 84015

UT-98-13007 1550 8. 1000 E., Bidg. 7, Clearfield, Utah 84015

UT-98-13008 1550 5. 1000 E., Bidg. 8, Clearfield, Utah 81015

UT-98-13009 1550 S. 1000 E., Bldg. 9, Clearfield, Utah 84015

UT-98-13010 1550 §. 1000 E., Bidg. 10, Clearfield, Uiah 84015
UT-98-1301 1 1550 5. 1000 E., Bidg. 11, Clearfield, Utah 84015
UT-98-13012 1556 5. 1600 E., Bldg. 12, Clearfield, Utah 84015
UT-98-13013 1550 S. 1000 E., Bidg. 13, Clearfield, Utah 84015
UT-98-13014 1550 8. 1000 E., Bldg. 14, Clearfield, Utah 84015
UT-98-13015 1550 8. 1000 E., Bidg. 15, Clearfield, Utah 84015
UT-98-13016 1350 8. 1000 E., Bldg. 16, Clearfield, Utah 84015

UT-98-13017 1350°S. 1000 E., Bidg. 17, Clearfiel, Utah 84015
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UT-98-13018 1550 8. 1000 E., Bidg. 13, Clearfield, Ugah 84015
UT-98-13019 1550 8. 1000 E. Bldg. 19, Clearfield, Utah 84015
UT-98-13020 1550 8. i000 E., Bidg. 20, Clearfield, Utah 84015
UT-98-13021 1550 8. 1000 E., Bidg. 21, Clearfield, Ul 84015
UT-98-13022 15505, 1000 E., Bldg. 22, Clearfield, Utah 84015
UT-98-13023 1550 8. 1000 E., Bldg. 23, Clearfield, Utaly 84015
UT-58-13004 15508 1600 E., Bldg. 24, Clearfield, Utahy 84015
UT-98-13025 1550 8. 100 E., Blg. 25, Clearfield, Uy 84015
UT-98-13026 15508 1000 E., Bldg. 26, Clearfield, Ugzh 84015
UT-98-13027 15505, 1000 E., Bldg. 27, Clearfield, Uah 84015
UT-98-13028 1550 8. 1000 E,, Bldg. 28, Clearfield, Utahy 84015
UT-98-13009 . 1550 8. 1000 E., Bidg. 29, Clearfield, Utah 84015
UT-98-13030 1350 S. 1000 E., Bidg. 30, Clearfiel, Utah 84015
UT-98-13031 1550 8. 1000 E,, Bldg. 31, Clearfield, Utah 84015
UT-98-13032 1550 8. 1000 E., Bidg. 32, Clearfield, Utah 84015
UT-98-13033 1550 8. 1000 E., Bldg. 33, Clearfield, Utah 84015
UT-98-13034 1550 8. 1000 E., Bldg. 34, Cleartield, Utah 84015
UT-98-13035 1550 8. 1000 E., Bidg. 35, Clearfield, Utah 84015
2. Set-Aside Election. Except as more specifically provided for in paragraph 13

berein, the Project Owner agrees that for each taxable year in the extended use period, as defined
in IRC § 42, 50% of the residential units in the Project shall be both rem restricted, as defined in
IRC § 42, and occupied by individuals (hereinafier “low-income lenanis”) whose income is 60%
or less of the area median £ross income for the county in which the Project is located as annually
determined and published by H.U.D.

3. Notification of Non-Complia . The Project Owner agrees 10 not take or permit
10 be taken any action which would bave the effect or result, directly or indirectly, of subjecting
the Project to non-compliance with IRC § 42, as the sume may bz amended from time o titne,

4. Consistency and Nondiscr'mg’mtio_g. The Project Owner agrees that the
residential rental units of the Project occupied by low-income tenants will be of comparable
quality to all other units in the Project. The Project Owner will not discriminate against any
lenant or prospective tenant because of race, color, religion, age, sex, sexual preference, national
origin, familial status, source of income or disability. The Project Owner wil] comply in aif
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' respects with all applicable federal, state and local laws, rules, regulations and Executive Ordcrs
relating to housing and employment. £ 1473298 B 4031 ¢

6. Release and Indemmpification. The Project Owner represents that it has
independently reviewed the applicable allocation documents providing for the allocation of Jow-
income housing 1ax credits for&ePro;ecttnemetheoomctmssanalidityofﬂ\csaw. and
has not relied on any GCmsentationsorsm::mcmsfrommeAgmy with respect 1o the Project
Owner's entitlement to the allocation of low-incomx: housing tax credits for the Project. The
Project Owner agrees to release and hold the Agency, its officers, directors, employees and
agents harmless from any claim, loss, liability, demand or judgment incurred by or asserted
against the Project Owner resulting from or relating to the atlocation of low-income housing
credits, or the recapture thereof by the IRS, or the monitoring of the Project's corapliance with
IRC § 42 and this Agreement. Further.ﬂreProjec(OwneragreestomdemnifyaMhoIdme
Agency, its officers, directors, employees and agents harmless from any claim, loss, liability,
demand or judgment incurred by or asserted against the Agemcy, its officers, directoss,
employees and agents as a result of or in any way related to the altocation to the Project Owner
of low-income housing credits, or the tecapture thereof, or the monitoring of the Project’s
compliance with IRC § 42 and this Agreement.

7. Compliance Monitoring. The Project Owner acknowledges that the Agercy, or its
delegate, is required to monitor the Project's compliance with the requirements of [RC § 42 and
the covenants of this Agreement. Accordingly, the Project Owner agrees to comply with the
obLigations, terms apd conditions of the Agency's Compliance Monitoring Plan, as the same may
be amended from time to time. As a condition to leasing a low-income unit, a low-income tepant
shall be required to provide sufficient docunentation 1o substantizte income levels of alt
individuals residing therein.

8. Inspection. The Project Owner shall permit, during normail business hours, upon

fecords of the Project Owner relating 1o the Project and the incomes of low-income tenants,
Specifically, the Project Owner shall make available to the Agercy the documentation
substantiating incomes of low-income tenants.  As required by lncome Tax Regulation
§ 1.42-5(e)(3), the Agency shall notify the IRS of any non-compliance with the provisions of IRC
§ 42, or of this Agreement, with which it becomes aware.

9. Extended Use Period. The Project Owner and the Agency agree that the extended
usé period, as used in IRC § 42 and this Agreement, for each low-income building of the projeet,

285798,
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means the period beginning on the first day in the compliance period, as defined in IRC §42, on
which a qualified iow-income building is a part of a qualified low-income housing project and
ending on the date which is 36 years after the close of the compliance period (for a iotal of 51
years from the beginning date of the compliance period for a qualified low-income building);
however, mnwidmmﬂingﬂxefaregohngmtlncomry,lheenemdnsepedodshﬂ efminate
- on the date a qualified low-income building is acquired by foreclosure (or instrument in lien of
foreclosure), unless the IRS determines that such acquisition is part of an arrangement of the
laxpayerapm‘poseofwhichistolermim:eﬂleexmmbduscpeﬁod. The Project Owner agrees
that IRC § 42(hGHEXIXIE) shall pot apply to, and shall not cause the termination of, the
extended use period applicable o any building of the Project.

?8_8

10.  Terminatj f Exte U iod. Notwithstanding the termination of the

cxtendeduseperiodpummlothepmvismmpamgmph9above, the Project Owner shali not
evict or terminate the tenancy (other &mnforgoodca;mc)ofanexisﬁng low-income tenant of any
low-income unit of the Project or increase the £ross rent with respect to a low-income unit, not
otherwise permitted under IRC § 42, before the close of the three year period following the
termimﬁonofﬂmcncndedusepeﬁodumlertheprovisions of paragraph 9, {

11.  Subordipation. The Project Owner shall obtain the agreement of any prior
recorded lHenholder (excinding customary nonmonetary liens and encumbrances relating to
Casements, utijities and similar matters) of any building in the Project whereby the prior recorded
lienholder, and its A5SigNS OF successors in interest, agrees to mot evict an existing low-income
tenant {other than for cause) and not increase Eross rent with respect to a low-income unit, not
otherwise permitted under JRC § 42, for a period of three years from the date of any foreclosure
with respect to any gualified low-income building in the Project.

.12 Sale of Building. Pursuant to IRC § 42(BX6)(B)(i), no portion of a qualified
low-income building tw which this Agreement applies, may be sold, transferred or conveyed to
any person unless all of the low-income building to which this Agreement applies is sold,
transferred or conveyed to such person.

13.  Rent and > "Uimits. The Project Owner agrees that 50% of the units (i.c.,
expected to be 105 units of 210 units) of the Project will be leased, throughout the extended use

anmual income (as defined under Section 8 of the United States Housing Act of 1937), aggregated
for 2l individuals residing in a given unit, does not exceed 60% of area median income. For
purposes of determining the affordability of monthly rental payments, the maximum monthly
rental fee is calculated as follows:

a. First, multiply the monthly rent limit applicable to the unit as
caleulated by the Agency for the applicable year, based on bedroom si;e, based
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on 50% of area median income for the coumty in which the ugit is located, by 2
{10 arrive at a rental amount based on 100% of area median income);

b Second, muitiply the product derived in A. above by 60%.

For purposes of determining the maximum monthly rental fee pursuant to this paragraph, the
maximum monthly rental fee amount shall include an allowance for tenant-paid utilities as
provided in IRC §42 or notices, regulations or revenue rulings issued or promuigated
thercunder. Notwithstanding the forcgoing, upon written approval from the Agency, the Project
Owner may increase the maxinmm wonthly remtat fee or income limit applicable to tenants for
anyunitofthel’mjactinananmumagreedmbytheAgency.as!heAgeu:yshalldecide ta its
sole discretion; however, under no circumstances may the maximum monthly rental fee or
income limit applicable to tenanis for any given unit of the Project exceed the rent or income
limits established under IRC § 42,

4. Restrictive Covenants. The Project Owner intends, declares and covenants that
the covenants, tenm,pmvisionsandmmcﬁmsetfonhmmisAgreanemslnllmnwimme
!amiandshallbind,ammebeneﬁtsardhudensshall inure (o, the Project Owner and the

15.  Recordation. This Agreement shall be placed of record in the real property
records of the County in which the Project is Jocated.

16.  Enforcement. All of the terms, provisions and restrictions of the Agreement may
oe enforced by the Agency. In addition, the Agency and the Project Owner acknowledge and

§ 42(g) (whether a prospective, present, or former occupant of the Project) has the right to
enforce in any Utah state court the requirements and conditions of this Agresment,

17.  Section 8 Tepants. The Project Owner shall not refuse to lease any unit of the
Project to a holder of a voucher or certificate of eligibility under section 8 of the United States
Housing Act of 1937 because of the status of the prospective tepant as such a holder,

18.  Changes 1o [RC §42. The Agency and the Project Owner recognize that the
provisions of IRC §42 may be amended from time to time. The Project Owner agrees to
maintain the Project in compliance and conformity with the requirements of IRC § 42, and the
regulations issued thereunder, as the same are ameaded from time to time. However, if in the
opinion of the Agency subsequent revisions to IRC § 42 are so substantial as to necessitate
amendment of this Agreement, this Agreement may be amended to reflect such changes in the




E 1473298 B2421F 790

law governing the low-income housing tax credi program. Ia such case, this Agreement shall be
amuxhdonlybywrim:ninsnunmcxemmdbythepmiahaao- '

19, Notices. AllmxiealobegiventoﬂnAgmyor:cﬂnProjectmerwrsuau
mﬂﬁsAgreamﬂnubcinwﬁﬁmammaﬂbcmaued. byfnstclass,possagprcpnid.mthe
parties at the addsesses set forth below:

to the Agency: Executive Director
s Utah Housing Finance Agency

554 South 300 East
Salk Lake City, Uah 84111

1 the Projeet Owner: Oakstone, L.C.
4885 5. 900 E.
Salt Lake City, Utah 84117

20. Govemning Law. This Agreement shall be governed by and construed in

accordance with the laws of the State of Utah, and where applicable, the laws of the United States
of America.

21, Representations. The Project Owner hereby warrants and represents o the
Agency as follows:

a. The Project is located upon the real property described in Exhibit “A"
attached hereto;

b. The Project Owner has the authority and power to execute, deliver and
have recorded this Agreement;

c. The individuals signing on belall of the Project Owner are duly
auihorized, empowered and have the authority to bind the Project Owner to the terms and
conditions of this Agreement.

The Agency hereby warrants and represents to the Project Owner as follows:

d. The Agency has the authority and power to execute, deliver and have
recorded this Agreement;

e The individuals signing on behalf of the Agency are duly authorized,

empowered and have the authority to bind the Agency to the terms and conditions of this
Agreement.

22.  Angrneys' Fees. In any action or defense associaed with this Agreement, the

2697991




. E 1473298 B 2421 F

prevailing party shall be reimbursed by the non-prevailing party for the costs, including
attorneys' fees, incurred by the prevailing party in that action or defense.

23, Recilals. The vecitals are hereby incorporated inio this Agreement.

24. Waiver. No actien or failure to act by the parties shall constitute a waiver of any
right or duty afforded any panty under this Agreement, nor shall any such action or failure to act
constinme approval of or acquiescence iz any breach hereunder, excepi as may be specifically
agreed 1o in writing. A waiver by a party of a breach hereunder by the other party shall not be
construed as a waiver of any succeeding breach of the same or aiher provisions.

25.  Modifications and Joicgration. This Agreemen: may only be modified by a
writing signed by all of the partics hereto. This Agreement constitutes the entire agreement of
the parties with respect to the subject matter addressed herein, No other agreements, oral or
written, pertairing to the matters herein exist between the parties. This Agreement hereby
supersedes any other agreement between the parties respecting the subject matier addressed
herein. : )

26. Annual Centification. The Project Owner shall, in a form designed by the
Agency, annuaily certify to the Agency its cornpliance with all the provisions of this Agreement
and IRC § 42 and regulations issued thereunder. '

27. Definitions. Al words, definitions and terms used in this Agreement that are
defined or set forth in IRC § 42 shall have the meanings given in IRC § 42.

28.  Coumterparts. This Agreecment may be executed by the different parties hereto in
separate counterparts, each of which when so executed shall be deemed to be an original, and all
of which taken together shall constitute one and the same agreement.

19, Severability. If any provision of this Agreement or the application thereof to any
party or circumstance shall be invalid or unenforceable to any exient, the remainder of the
Agreement and the application of such provisions to any other party or circumstance shall not be
affected thereby and shall be enforced to the greatest extent permitted by law.

30. Headings. Tides or headings to the sections of this Agreement are for
convenience only, and neither Limit nor amplify the provisions of this Agreement.
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!NWITNESSWHEREOF,ﬂlepmiesl:mmhavecauseduds&gmemuumbesigmdby- '
their respective duly authorized represeniatives. _ :

PROJECT OWNER: AGENCY: 7
OAKSTONE, L.C., UTAH HOUSING FINANCE AGENCY
a Utah limited liability company &

By: Clearfield Affordable Honsing, L.C.,
a Utah limited tiability company

By: Mark R. Comelius William H. Erickson
Its: Manager ' Executive Director
STATE OF UTAH )

1 ss.
COUNTY OF SALT LAKE )

On the <2§ day of December, 1998, personally appeared before me Mark R,
Cornelius, Manager of Clearfield Affordable Housing, L.C., Managing Member of Oakstone,
L.C., a Utah limited liability company, who duly acknowiedged to me that he executed the
above document.

My Commission Expires:
3726701




STATE OF UTAH )

N ] ’ 7
COUNTY OF SALT LAKE ) [ 1{73298_ BI24&21 P 3

On the gf day of December, 1998, personally appeared before me William H.
Erickson, the Executive Director of the Utah Housing Finance Agercy, who duly
acknowledged to me that he exceuted the above document.

My Commission Expires:
3/246/0)

2897991

10




E 1473298 B 2421 ¢ 794
- MEMO - '

MICROFLM
LEGIBILITY OF TYPING OR PRINTING
UNSATISFACTORY 1N THE DOCUMENT

WHEN FLMED,

LILD LAND INDEX GYSTEM LEGA. DESCRIFTION

SERIALS 12-066-0057 ACRES 14.48 ACRES PAGE 1. INFO DATE 12/293/1998
TAX NAME 1299: OAKSTONE LC
FREOP. ADDRESS:

LEGAL. DESCRIFTION:

A PT OF THE SE 1/4 oF SEC 12-T4N-R2W, SLM; BEG AT A PT BEING 676.90 FT N 00 Q&'0
S" E ALG THE SEC LINE & 33.00 FT ¥ OF THE SE COR OF SEC 12 (PASIS OF BEARING: N
00706 05" € FR THE SE COR UF SEC 12 ALG THE SEC LINE TO THE E /4 CORY; TH a5 F
OLLOWS: N 83°52'13" W 685.84 FT ALG THE ADJOINING PPTY LINE; TH N 3352730 W 3
68.75 FT ALG THE ADJOINING PFTY LINE; TH N 23°G3742" W 431.79 FT ALG THE BR ROW
FENCE; TH N 00~44'07% W 267.28 FT ALEG THE RR ROW FENCE; TH N §9°47'52* E 428.29
FT ALG AN EXISTING CHAIN LINK FENCE, TH S 89°44'36" E 371.08 FT; TH S 00~0&"(QS"
W 321.07 FT; TH 5 B9"44'36" E FOR 495.00 FT TO THE W LINE OF 1000 E STR; TH S 00
TOBTOD™ W 320.61 FT ALG SD STR TO THE POB. CONT 14.48 ACRES




