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PARKING EASEMENT AGREEMENT
(250 Non-Exelusive Parking Spaces) -

THIS PARKING EASEMENT AGREEMENT (this “Agreement”) is executed ag of the
31 day of March, 2006 (the “Effective Date™}, by and among OGDEN CITY, a Utah municipal
corporation, with an address of 2549 Washington Boulevard, Suite 900, Ogden, Utah 84401-
2319 (*Ogden™), BOVER BDO, 1..C.,, a Utah limited liability company with an address of 20
South 400 West, Suite 200, Salt Lake City, Utah 84101 (“Boyer BDO™). (Ogden, Boyer BDO
and their respective successors being referred to sometimes collectively, as the “Granior”) in
favor of NUTRACEUTICAL CORPORATION, a Delaware corporation, with an address of
1400 Kearns Boulevard, 2™ Floor, Park City, Utah 84060 ( “Nutraceutical”).

RECITALS

A.  Ogden, as landlord, and Boyer BDO, as tepant, entered into a certain Lease
Agreement for Hxisting Facilities and Grant of Option. to Lease Future Development Land dated
December 28, 1999, as amended (the “Leage™). ' . '

B. Ogden. end Boyer BDO entered into an .agreement for the development of the
former Defense Depot Ogdent, now known as Business Depot Ogden (the “BDG™) pursuant to
that certain Master Development Agreement, dated as of December 29, 1999 (the “Master
Development A proement’™).

C. As contemplated by the Master Development Agreement, the City, as declavant,
cansed the recording of that certain Master Declaration of Covenants, Conditions, and
Resirictions, dated as of Dedember 28, 1999, recorded on December 30, 1999, as Entry No.
1682125 in Book 2051 at Page 1301 of the official records of Weber County, Utah, county
recorder, as atmnended from thme to ime (as amended, the “"CC&Rs™).

D Nutiaceutical owns the following described tract of land located in Weber County,
State of Utah (the “MNutracentical Parcsl™):
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All of Lot 231, BUSINESS DEFOT OGDEN PLAT 10, Ogde.n Clty, ‘Weber
County, Utah, accordmg to the official plat thereof,

Tax Parcel No. 12-203-0003F

E. When Nutraceutical leased the Nutraceutical Parcel, that parcel was subject to the

CC&Rs, but the Nutraceutical Parcel was released from the CC&Re when Nutraceutical acquired
it.

F. Grantor has agreed to grant a pérpetual non-exclusive parking easement in the
Specified Parking Area for the benefit of ths Nutraceutical Parcel.

NOW, THEREFORE, forr and in copsideration of thc- terms and conditions of this
Agreement and other good and valuable congideration, the receipt and sufficiency of ‘which are
hereby acknowledged, the parties hereby agree as follows:

1. Definitions. In addition to the capitalized terms previously defined in this
Agreement, the following capitalized terms shall have the following meanings:

“1B Parking Ares™ means that portion of the Parking Area located east of Building 1B of
the BDO, on which Ogden shall complete or cause to be completed certain Parkding Facilifies in
accordance with its capital improvement plan on or prior to December 31, 2006, with respect to
the actual parkmg surface, and June 30, 2007 with respect to the: balanca of the Parking
Facilities, subject in all events to force majeure.

«Arbiteation” means the dispute resolution procedure set forth in Section 14 to be
employed to resolve any disputes arising under this Agreement.

“Assessment Lien” means an instrument executed and ackmowledged by Boyer BDO
which refers to this Agreement and which shall set forth the then delinguent amount of
Reimbursement Obligation. '

“Elactrical Utility Facilities” means underground conduits, wires, lines, pipes and miaing
and other undarground electrical utility structures and 1mpmvements necesgary for the
iransmission and/or provision of e]actnclty and electriczal services to the BDO.

“Cias Utlity Facilities™ means underground pipes and mains and other underground gas -

utility structures sand improvements necessary for the transmission and/or prevision of natural
gas to the BDO.

“Cleperally Available® means, with respect to the Mumber of Non-Exclusive Parking
Spaces Allocated to Owner, that parking stalls are available to the Licensed Users on a regular

Jbasis without unreasonable delay seven (7) days a week, twenty-four (24) hours sach day;

provided that, because Owner and other Persons entitled to park in the Specified Parking Area
may have unanticipated or unusual mumbers of employees, gueats and invitees on any given day
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or at any given time, “Cenerally Availsble” shall not mean-that a parking space is always
immediately available to all 250 Licensc‘?d Users and that a parking space may be unavailable on
a limited number of days to some Licensed Users due to wnusnal and non-recurting circumstance
such as, without Imitation, Owner or other occupants of the BDO ‘helding simultanecus
meetings, ete. or an overlap in “slﬁﬂ's”l of workers during temporary repairs, maintenance and
replacement, or on heavy snow days. | : ‘

“Goveramental Anthorities” m!eans all povernmentsl or guasi-govemmental nnits,
compnissions, councils, boards, agencies| staffy or similar bodies having jurisdiction over the use,
operation, maintenance or development tiaf a gpecified matter.

“CGovernmmental Requiremnents” feans all laws, ordinances, rules, codes, requirerments,
resolutions, policy statements and regéulaﬁons of Governmental Authorities in respect of a
specified matter including, without limitation, such items relating to land use, subdivision,
zoming, envirommental, hazardous materials or other toxic substancs, occupational health and
safety, water, earthquake hazard reduction, and building and fire codes, but does not include

Ogden in its capacity as Owner of the BDO after the termination.

“Interest Rate™” mearis the primé lending rate as published in The Wall Street Journal,
from time to time, plus four percent (4%), with such rate changing with each change in the prime -
lending rate published by The Wall Strest Journal. ’ '

H

o .
. “Late Pavment Fee” meaus ﬁv’F percent (3%6) of a Reimbursement Obligation under
Section 7. |

“Licensed TJsers” means Owne? , and its employees, customers, guests, invitees, and
tenants of Owner that use the Parking Facilities in the Specified Parking Area in connection with
the operation of Mutacentical’s business Ilon the Nutraceutical Parcel.

“Mediation” means the disputé resolution procedure set forth in Section 14 fo be
employed io resolve all disputes arisingl under this Agreement and to be employed to attempt o
regolve i disputes arising under this Agreement prior to submitting the same to Axbitration.

“Mortgage™ means a morigage, %deed of trust or other security instrumernt Recorded in
Recording Office with respect to the Nutraceutical Parcel or any portion thereof,

“Mortgagee” means the mortgag‘ee, beneficiary or other Secured Party under a Moﬁgage
Recorded in the Recording Office with rlt:spect to the Nutraceutical Parcel or any portion thereof.

“Number of Non-Exclusive Parkling Spaces Allocated to Owner” means no less than 250
individual parking spaces located in the|Specified Parking Area that shall be Generally Awvailable
to the Licensed Users of the Nuiraceutical Parcel on a non-exclusive basis in accordance with the
terins of this Agresment.

“Operate the Business™ means Nutrgceutical or a successor Gwner (or a tenant of either
MNutraceutical or a successor Owner} is continuously conducting business activities in and from

Parking Basement Final.doc {rama) 3.



t 2i7021% B oo F 18

the Nutraceutical Paroel, except during a Suspension Period, that: (a) involve Iight
manu.factumng, manufacturmg, or msmbumon' or {b) regularly involve two hundred fifty (250)
total individuals Wor]s:mg at the Nutracautlcal Parcel {whether as employees or independent
contracfors). l

“Orwner” means Nufraceutical uponf execution of this Agreement, and the Person that, ata
specified Iater time, is the owner of a fee cr an undivided fee inierest in the Nutraceutical Parcel,
48 evidenced by an instrurment Recorded in the Recording Office, but the term “Qwner™
expressly does not include the holder ofia leasehold interest in the Nutraceutical Parcel. In
addition, notwithstanding any applicable ﬂleory relating to a morigage, deed of trust, or like
instrument, a Mortgages shall not constitute an Owner unless and until such Morigages has
acguired fee title to the Nuftraceutical Pareei (or some interest therein) pursnant to foreclosure,
trustee's sale or any arrangement or proceﬂdmg in lien of such foreclosure or trustee’s sale, as
evidenced by an instrument of conveyancs Recorded in the Recorder’s Office,

“Parking Avea™ means the park:mg areas of the BDO described on Bxhszt “A" attached io
this Agreement, including, without limitation, the 1B Parking Area afier completion of Parking
Facilitics thercon not later than the date set forth in the definition of that term, the portions of
which Boyer BDO shall designate as Specified Parking Avrea from time to time.

!

“Parldng Facilities” means paved p%:deétrian sidewalles and wallcwayé; the driveways_; the

" parking stalls and related parking facilitiés and improvements located on, under or over the

Parking Area at any time and from time to iuma inciuding, withonut limitation, parking structures,
garages, parking decks, curbs, traffic conh;ol signs, lighting equipment and landscaping, and as
the same may be modified, reconstructed ot altered from time to time.

{

|_ . .
*“Person™ or “person’ means any Dlile or more natural persons, corporations, partnerships
(general or limited), limited liability : compantes, Hrms, tmsts, trustess, governments,
governmental authorities or other entities. |

i

“Becorded™ means filed for record in the land records of Weber County, Utah.
“Recording Office™ means the offict of the County Recorder for Weber County, Utah.
“Reimbursernent Obligation” iz defined in Section 7,

er. UTGlity Facilities™ means such underground pipes and mains and other
underground sanitary sewer structures and inyprovements necessary for the provision of sanitary
sewey services to the BDO,

“Short Operation Period™ is defined in the defindtion of Suspension Period.

“M&M" means the portions of the Paxking Area designated at any time
and from time to time by Boyver BDO the portion of Parking Area to be used on a non-
exclusive basis by the Licensed Users pursuant to this Agreement, which need not include all of
the Parking Area. The portion of the Parking Area that is not designated a Specified Parking
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Area may be used for any purpose including, withowt limitation, being designated by Boyer BDO
as being for the exclusive use by other Persons for parking.

“Suspension Period™ means a peridd during which Boyer BDO may not terfninate this
Apgrsement on account of the fhilure of Owner or a tenant of Ownaer to Operate the Business, and
which shall be a period of three hundred and sixty five (365) consecutive days comunencing on
the first calendar day on which neither Owner nor a tenant of Owner is Operating the Business, it
being understood that normal and customary closures on weekends angd federal and state holidays
shall not be deemed a faihure to Operate the Business provided that the Owner or a tenant of the
Gwner Operates the Business during the week in which such holiday or weekend occurs;
provided, if Owner and/or a tenant of Owner ceases to Operats the Business at any time and from
timne to time, thereafter recommences to Operate the Busginess, but again ceases to Operate the
Business within three hundred and sixty five (365) consecutive calendar days after such
recommencement (a “Short Operation Period™), the days during which neither Owner nor any of
its tenants Operated the Business prior to and afier such Short Operation Period shall be deemed
to be vonsecutive. Because the foregoing calculation of the Suspension Period is intended to be
a cumulative number of calendar days in the foregoing circumstance, there may be mmltiple
Short Operation, Periods.

ications Facilities™ means such underground conduits, wires, Hnes and
pipes and other underground telephone and telecomimmunications structures and improvements

necessary for the transmission and/or provision of telephone and telecommumications services to
the BIDO.

“Water 1Mility. Facilities” means such underground pipes and mains and other
undergmund water utility structures and tmprovernents necessary for the prommn of water and
water services to the BDO. :

Z. Easeiment.

{a) Grant of Easernents for Pedesirians and Yehicles, Grantor hereby creates and
grants the following ecasements to the Owner with respect to the Parking Facilities in the
Specified Parking Area for the benefit of the Nutraceutical Parcel and of the Licensad [sers:

) MNon-exclusive easements across the sidewalks and walkways located
from iime 1o time in the Speocified Parking Area and providing access fo the Specified
Parking Area for pedestrian use by the Licensed Users;

(ii) Non-excliusive easements across the traffic lanes and roads located from
time to time in the Specified Parking Area or providing access to the Specified Parking
Arca for the vehmles of the Licensed Users; and

(iid) Nnn-excluswe easement across the Specified Parking Arca Iocated in the
Specified Parking Area from tims to timme for parking the vehicles of the Licensed Users,
but such Licensed Users shall not have the right at any time to use parking spaces which
excesd the Number of Non-Exclusive Parking Spaces Allocated to Owner.
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(b)Y Non-exclusive. The Grantor shall bave the right to grant similar easements, leases -
and licenses to other Persons to ihe use of the Parking Facilities located in the Specified Parking
Area as shall be determined in the sole discretion of the Grantor to be necessary, appropriate or
desirable in connection with the use, operation and enjoyment of the BDO or any part thereof,
provided, however, that the granting of such easements, leases and licenses shall not materially
impair the rights of the Licensed Users of the Nutraceutical Parcel regarding the use of the
Number of Non-Exclusive Parking Spaces Allocated to Owner in the Specified Parking Area in
accordance with the terms of this Agreement. The Grantor and such other Persons (o whom the
Grantor may have granted easements, leases or licenses for the exclusive or non-exclusive use of

_ the parking spaces in the Specified Parking Area shall have the right to park on a non-exclusive

basis in common with the Licensed Users of the Nutraceutical Parcel, but such other rights or use
shall not impair Owner’s right fo the use by Owner of the Number of Non-Excinsive Parking
Spaces Allocated to Owner. In addition, the Giantor hereby reserves the right to: (i) reconfigure
the layout of any Parking Facilities {or any part thereof) located in the Parking Avea or relocate
the same to other locations in the Parking Area; (ii) close temporarily any portion of the Parking
Facilities located in the Partking Area, including the Specified Parking Area (but only for
maintenance, reconstruction or safety purposes and only so long as required for such purposes);
(iii) permanently close and/or remoéve Parking Facilities located in the Parking Area inclading
the Specified Parking Ares; (iv) convey or lease to any Person any portion of the Parking Area
from which the Parking Facilities have been or will be closed or removed subject to the terts of
this Agreement; (V) construct, or permit to be constructed, additional Parking Facilities in the
Parking Area, or any part thereof, including the Specified Parking Area; and (vi) construct or
peomit or cause to be constmacted and installed, additional buildings, structures snd other
improvements including, but not limited to Electric, Gas, Sewer; Telecommunications and Water
Utility Facilities on, in or under any portion or portions of the Parking Area including the
Specified Parking Area; provided, bowever, that the sum of the Number of Non-Bxclusive
Parking Spaces Allocated to Qwner after any such reconfipuration or permaneni closure or
removal of parking spaces, shall remain equal to the Number of Non-Exclusive Parking Spaces
Allocated to Owmner, JIn the event of a temporary closure of any Parking Faciliies in the
Specified Parking Arca, which shall only occur in the event of necessary repairs or emergencies,
Grantor shall use commercially reasonable best efforts to make available as soon zs possible to
the Licensed Users a similar number of replacement parking sialls of similar size within other
parts of the Parking Axea, or if no such parking stalls are available in other parts of the Parking
Area, then the replacement parking stalls shall be located in as close proximity to the
Thsttaceutical Parcel as possible. It all events such Licensed Users shall be treated on a non-
discriminatory basis vis-a-vis other non-exclusive users of the Specified Parking Area.

(c) Specified Parking Area. The following provisions shall govern the Specified
Parking Area: :

() Except for parking spaces within the Specified Parking Area that are
leased or rented on a weckly (or longer) basis or marked “reserved” or “exclusive”, all
parking spaces within the Specified Parking Area shall be available to Owner and

appticable Licensed Users on a first-come, first-served, non-exclasive and wnreserved
basis and without time imits. :
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(ii)  For purposes of Owner’s and the Licensed User’s rights hereunder, the
munber of parking spaces that are leased or rented on a weekly (or longer) basis or
marked “seserved” or “execlusive™ for other tenants or licensed users of the BDO shall not
be counted toward the number of Non-Exclusive Parking Spaces Allocated to Owner.

{d) Rules and Regulations. Grantor may promulgaie reasonable rules and regulations
vegarding the use of the Parking Area including the Specified Parking Area, and may modify
such rules and regulations at any time and from time to time. These rules and regulations may
include earmnuarking specific spaces for invitees or gnests of Owner, requiring the Licensed Users
to use only Specified Parking Arca and to display siickers, decals or other indicators of being a
Licensed User. Failure of the Licensed Users to comply with such rules and regulations shall be
enforced hy Boyver BDO against the violating Licensed User by customary enforcemsnt
mechanisms including, without limitation, fines, towing, booting and banishment from fuoture
use. All rules and regulations will be consistently promulgated, applied and enforced on a non-
discriminatory basis vis-a-vis other non-exclusive users of the Specified Parking Arca.

3. Maintenance of Parking Facilities. Grantor shall keep and maintain all of the
Parking Facilities now or hereafter located in the Specified Parking Area {but not including
Parking Facilities located on the MNuirapeutical Parcel which shall be maintained by Owner),
including, without limitation, ail paved parking areas, curbs, landscaping, drives and lighting
equipment, in good condition and repair, except for crdinary wear and tear, and Grantor shall
make all repairs, replacenients and renewals, foreseen and unforeseen, ordinary or extraordinary
in order to maintain the same in such condition and repair as is comparable to the state of
condition and repair of the driveways, sidewalks, walkways and parking, areas now in good
condition and jocated on the BIXO less ordinary wear and tear and, in the cmse of existing
facilities, taking infto account the age and year of construction of such facilities; provided, that
except ag reguired by this Agreement with respect to the 1B Parking Area, this provision shall
not require Boyer BDO to install any specific parking areas, cwmbs, landscaping, drives and
lighting equipment. In addition, the Grantor shall keep and maintain the Specified Parking Area
in a safe, clean and attractive condition consistent with the standards of maintenance and
cleanliness in effect with respeet to the recently constructed or refurbished parking areas within
the BDOQ and shall keep the Specified Parking Area free from any accumulations of dirt, trash,
and oiher debris. Owner shall comply with and shall cause all of its Licensed Users to comply
with all reasonable rules and regulations adopted from time to time by the Gramtor relating to the
direction and flow of traffic, the delineation of areas wherein parking and standing are not

"permitted and otherwise governing the use and operation of such parcels and the safety and

security of pedesirizms, operators and their antomobiles and other property. Furthermore,
Grantor shall have the right to install barriers and other devices fo conirol the use of and access
to the Specified Parking Area, but this right shall not unreasonably interfers with Owner’s ox
Licensed Users™ access to and from the Specified Parking Area pursuant to this Agreement. In
the event that any parking deck, parking structurs or parking garage is consttucted in the Parking
Area by Boyer BDO, or any lessee, assignee or other transferee of Grantor, Gwier shall not be
required to pay the cost of constructing such new Parking Facilities.

4, Remedy of Owner. If any of the Number of Non-Exclusive Parling Spaces
Allocated to Owner is not Generally Available on a given day, Owner may notify Boyer BDG of
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such ocourrence in writing, which notice shall describe the ocourremce, and Boyer BDO shall
prompily use it diligent commercially reasonable best efforts to remedy the problem which may
inctude designating additional portions of the Parking Area to be Specified Parking Axea. In

. addition, if Owner believes that the Number of Non-Exclusive Parking Spaces Allocated to

Owner are npt Generally Available to the Licensed Users, Owner may notify Boyver BDO of such
claim in writing setting forth the basis for the claim and any recommendations for ihe steps
which, if taken, would resolve the claim. Boyer BDQ and Cwner shall resolve any dispute
regarding compliance by Boyer BDO with its obligations under this Agreement pursuant to the
dispute resclution mechanism in Section 14.

5. DOuligations of Owner.

(a) Compliance with Law. In connection with the use and enjoyment of the
easements, licenses and rights granted and declared herein for the benefit of Owner and the
Licensed Users, they shall comply with all applicable laws, regulations, ordars and requiremients
of afl Goverrunental Authorities.

) Indemmnification. Ownaer shall indempify and save Boyer BDO and Ogden
harmless from and against any and all losses, costs, damages, expenses, liabilities, demands and
causes of action and any expenses incident to the defense thereof incurred by Boyer BDO and/or
Ogden arising as a resuli of the exercise, use or enjoyment of any rights, easements or licenses
granted or declared herein for the benefit of Owner or arising out of any violation by Owner of
any of the terms or provisions of this Agreement. Furthermore, Owner shall indemnify and save
Boyer BDO and Ogden harmless from and against any and all loss, costs, damages, expeisss,
liabilities, demands and causes of action and any expenses incidental to the defense thereof by
Boyer BDO and Ogden resulting from any injury or death of Persons or damage to property that
occurs in the Parking Aree or in any manner directly or indirectly grows out of or in connection

. with the use, occupancy or condition of the portions of the Parking Area by Owner and the

Licensed Users; provided, however, Owner shall not so indemmnify and save harmless Boyer
BDO or Ogden from the copsequences of any acts of Boyer BDO or Ogden.constituting
negligence or willful misconduct or from ths conssquences of Persons other than Owner, its
invitees, and Licensed Users.

{c) Tnsurance. Prior to allowing any of the Licensed 1Jsérs to enter into the Parking
Avea, Owner shall obtain and maintain a pohcy of genetal commercial liability insurance
1nsurmg against claims for personal injury, bodily injury, death, property dmnaga occumng on,
in or about the Parking Area, with a “Combined Single Limit” covering personal injury liability,
bedily injury liability and property damage liability) of not less than Two Million Dollars
($2,000,000.00). Boyer BDO and Ogden shall be endorsed as an additional insured on such
policy and Owner shall provide a certificate evidencing such coverage and andorsement to Boyer
BDO and Ogden.

6. Insurance. Owner shall keep in effect at its sole cost and expense satisfactory

_comprehensive general lHability insurance covering its use of the Parking Facilities. EBach such

policy ghall name Boyer BDQ, QOgden, and Owmner as an additional insured, and the Grantor shall

- furnish Owner with certificates of current policies evidencing such insurance,
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7. Damage to Parking Faciliies. If, in connection with the use, occupation and
enjoyment of the Parking Facilities in the Parking Area any improvements in the Parking Area
are damaged or destroyed by Owner or any Licensed (Jser, then Owner shall be liable and
obligated to pay the reasonable cost of repairing or replacing such damaged or destroyed
improvements, other than the repair or replacement of any purking structure, to a condition
substantially identical to that exisfing before such damage or destruction, I Owner has not
sompleted such repairs or replacements within thirty (30) days after writien notice from Grantor,
Boyer BDO shall have the right to make the required repairs and replacements and inveice
Owner for the cost thereof (the “Reimbursement Obligation™). Owner shall pay the full amount
of the invoice, without offset or deduction, not Iater than thirty (30) days after the same is
delivered to it. '

8. Assessment Lien.

(a) If Owner fails to pay the full amount of an invoice described in Section 7 within
such thirty (30) day period, then:

(D) The Late Payment Fee shall automaticaliy be added to the invoice; and
(i)  The unpaid balance shall thereafter acerue interest at the Interest Rate.

In addition then Boyer BDO shall have the right to Record an Assessment Lien in the Recording
Office against the Nutraceutical Parcel for the purpose of securing the obligation of Owner to
pay the Reimbursement Amount.

{t) Upon Recording the Assessment Lien, the delinquent Reimbursement Obligation,
together with interest at the Interest Rate and the Late Fee, shall be secured by a lien upon the
Nutraceuntical Parcel. After the Assessment Lien has been Recorded, Boyer BDO may enforce
payment of the amount due pursuant to the Assessment Lien, or enforce the Assessment Lien
against the MNufraceutical Parcel or Gwner by taking any or all of the following actions,
concurrently or separately:

{i)  PBringing an action at law agﬁnst Owner.

(G5 Foreclosing the Assessment Lien against the MNutraceutical Parcel in
accordance with the then prevailing applicable law relating to the forecloswe of
mortgages (including the right to recover any deficiency); or

(iii) Pursuing any other remedy against Owner as may be available at law or in
equity.

{c) The Assessment Lien shall be superior to any snd all other charges, liens or
encumbrances which hereafter in any manner may arise or be impesed upon the Nutraceutical
Parcel; provided, however, that such Assessment Lien shall be subject and subordinate to:
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() Liens for taxes and other public charges which by applicable law are
expressly made superior; and

D The lien of any Mortgage Recorded in the Recording Office prior to the
date the Assessment Lien is Recorded, but not the lien of a Mortgage Recorded after the
date the Assessment Lien is Recorded.

(Gii) Upon the curing of all defanlts for which an Assessment Lien was
Recorded, Boyer BDO shall fmmediately record an appropriate release of such
Assessment Lien. Such release shall ocouwr notwithstanding the fact that sny other
dlSputas not covered by the Assessment Lien may exist batween Grantor and Owner, -

9. . Term of Agreement The rights and obligations created by this Agreement shalt
be perpetual; provided, CGranior may terminate this Agreemient upon thirty {30) days written
notice (which notice may be delivered prior to the end of the Suspension Period), if an Owner
ceases to Operate the Business and the Suspension Period expires.

10, Mo Assignment. The rights, easements and licenses granted and declared herein
for the benefit of the Nufraceutical Parcel and the Licensed Users are imtended to create rights
only in Owner and the Licensed Users. Owner may not assign or sublease any of its rights under
this Agreement. Any attempted assignment or sublease of its rights under this Agreement shall
be il and void, except Owner may lease all or any portion of the Nutraceutical Parcel to third
Persons and designate such lessee and itz employees, customers, guests and invitees as Licensed
Users without Boyer BDO’s consent, hut with prior written notice to Boyer BIDO.

11. Eminent Dorgain.

(2 In the event that a portion of the Specified Parking Area is taken for a public
purpose by the exercise of the power of eminent domain, or is transforred or conveyed in a
negotiated transaction to a Person vested with the power of eminsnt domain under threat of
eminent domain and thersafter used for public purposes, but, after taking into account the rights
of other Persons to exclusive or rnon-exclusive use of the Parking Area, sufficient Parking

- Facilities remain in the Parking Area to provide the Nuraber of Non-Exclusive Parking Spaces

Allocated to the Owner, then the easements and licenses granted above with respect to the
portion of the Specified Parking Area taken or conveyed, shall terminate at the effective tirne of
the taking or conveyauce, or, if earlier, the date that the condermming authority takes posssssion
of such portion of the Parking Area, and Boyer BDO shall adjust the Specified Parking Area to

comiply with the requirement to supply ! the Number of Non-Exclusive Parklng Spaces Allocated
to Onviner.

(b) - In the event that a portion of the Specified Parking Area is taken for a public’
purposes by the exercize of the power of eminent domuain or is transferred or conveyed in a
negotiated transaction to a Person vested with the power of eminent domain under threat of
eminent domain and thereafter used for public purposes, such that, affer taking ioto account the
rights of other Persons fo exclusive or non-exclusive use of the Parking Area, the remaining
Parking Facilitiss and Parking Area are not sufficient 1o provide the Number of Non-Exclusive
Parking Spaces Allocated to the Owner, then the easements.and Hcenses granted above with
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respect to the portion of the Parking Avea taken or ¢conveyed, shall tenninate at the effective time
of the iaking or comveyance, or, if earlier, the date that the condemmning authority takes
possession of such portion of the Parking Area, and Boyer BDO shall adjust the Specified

Parking Area or designate other parking spaces for use by Owner pursuant to Ssction 11({d} such

that Boyer BDDO complies with the obligation to provide the Number of Non—Exdlusiv_e Parking
Spaces Allocated to Owner. '

(<) In the event that ali of the Parking Area is taken for a public purpose by the
exercige of the power of eminent domain or is transferred or conveyed in a negotiated transaction
to a Person vested with the power of eminent domain under .threat of eminent domain and
thereafier used for public purposes, then the easements and leenses granted above with respect
to ail of the Parking Area shall terminate at the effoctive time of the taking or conveyance, or, if
earlier, the date that the condemming authority takes possession of such portion of the Parking
Area, and Bover BIDO shall adjust the Specified Parking Area or designate other parking spaces
for nse by Owmner pursuant to Section 11{d} such that Boyer BDO compliss with the obligation to
provide the Number of Non-Exclusive Parking Spaces Allocated to Owner.

(d) . If the Number of Non-Exclusive Parking Spaces Allocated to Owner is not
available within the Parking Areas asg a result of sminent domain, Boyer BDO shall prompily
replace the parking stalls taken pursuant to power of enninent domain with the same number of
parking sialls of sirpilar size, and Boyer BDO shall use its conunercially reasonable best efforts
to locate such, replacement parking stalls in as close proximity to the Nuiraceutical Parcel as
possible. If or to the exient Boyer BDO fails to so provide such replacement parking stalls,
notwithstanding Boyer BD(O's commercially reasonable best efforts to do so, Owner’s right to
such parking stalls shall cease, and Owner shall be entitled to receive that portion of any award
or compensation with respect to such teking or conveyance equal to the amount of the value of
the perpstual right to use the lost parking stalls. In the event that the cowrt orders or the
applicabie settlement documents provide that Owner is entitled to aixy award or compensation
pursuant to the foregoing sentence, and such award or ¢compensation is paid to Boyer BDO, then
Boyer BDO shall pay such award or compensation te Owner with five (5) days after Boyer
BDO's receipt of the same, Except as set forth herein, Cwner shall not be entitled to any portion
ef the award or other compensation payable with respect to any such taking or conveyance;
provided, however, that Owner may file collateral claims with the condemning aunthority, over
and above the value of the land within the Parking Area so taken, to the extent of any damage
suffered by the Nufraceutical Parcel resulting from the severance of the Parking Arca so

condemned or taken.

(e) Boyer BDO shall prompily repair and restore the remainming portion of the
Specified Parking Area designated for use by Owner to as near as practicable to the condiiion of
sarne immediately prior to such condemmation or taking and without contribution from Ownaer.

{fy . Owner shall be entitled, at such Owner’s sole cost and expense and with legal

counsel of its choosing, to join as a party in any condemnation proceeding involving a taking or
the Specified Parking Area or any portion thereof affecting Owner’s rights hereunder.
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1z, Defanlt/Remedies.

(&} In the event that Owner is in breach of its obligations under this Agreement,
Grantor shall provide written nofice of such breach to Owner. If Ovwmer fails to cure such breach
within thirty (30) days following the receipt of such notice, or in the case of a breach other than
the payment of money which by its nature cannot be compleiely cured within such thirty (30)
day period, if Qwner does not within such period commence to cure the breach and diligently
purste and complete the cute in a ressoneble period of time, then in either such event, Grantor
may, at its election, do any or all of the following:

(i) “Terminate this Agreermeont;

(ii) Do all thin'gs.nec‘:essary or desirable to remedy such breach and perform
the obligations of Owner that have not been fully or promptly performed; ot

(iif) Exercise any o_thef remedy available at law or equity.

) This Agreement shall not be terminated on account of a non-monetary default by

. Owner except npon final adindication or Arshitration awarding a ierminatiop and subsequent
_opportunity to cure in accordance with Section 12(a) and, in the event of a dispute, subject to the

resolution of any disputes hereunder in accordance with Section 14 hereofl

() COrwner shall immediately on demand reimburse Grantor for all costs and expenses
incurred by Grantor in connection witlh the cure of any breach by Owner of its obligations under
this Agreement, plus interest at the Interest Rate, or if less, the highest rate permifted under
applicable laxw. '

13. Mo Public Dedigation. Nothing contained herein shall be construed or deemed to -

constinite a dedication, express or implied, of any real property to or®for any public uss or
purpose whatsoever.

14, Dispute Resclution.

(a) Ciood Faith Attemnpt 1o Resolve Disputes. In the event of a dispute arising under
this Agreement, the parties to the dispute shall attempt in good faith to resolve promptly any
dispute arising out of or relating to this Agreement by negohanon between designated
representatives with euthority to resolve the dispute.

(b) Mediation. Prior to exercisi.ng any other remedies available or required under this
Agpreement or otherwise available at law or equity, including, without limitation, Arbitration of a
dispute pursuant to Section 14(c), the parties to the dispute shall first attempt in good faith to
settle any dispute arising out of or relating fo this Agreement or its breach by mediation pursuant
to this Section (“Mediation™). Any patty to the dispute may demand Mediation by written
notice to the other parties to the dispute. The Mediation is to be administered by a mediator
mutuzlly agreed upon by the parties to the dispute, in the absenco of an agreement upon a
mediator, any party to the dispute may petition the Chief Judge of The Second Judicial District

-
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Court in and for Weber County, Utak to appoint a mediator. If the Mediation does not resolve the
dispute, any party to the dispute may then resort to Arbitration.

{c) Atrbitration. Im the event of a dispute and after the parties to the dispute have
satisfied fhe requirements of Section 14(a) and (b), then any party to the dispute by delivering
written notice deliverad to the other parties to the dispute may elect o subject the dispute to
binding arbitration by a single mbitrator in an. expedited proceeding pursuant to this Section
14{c) (an “Arbiteation’™); provided the arbitrator may not award exchugive parking rights to -
Qwner and its Licensed Users and may not award monetary damages. The Arbitration shall be
governed by and suhject to the terms of this Section and to-the Utah  Arbitration Act, Utah Cods
Amotated 78-31a-1. The patties to the dispute shall promptly designate a single arbitrator. If
the parties to the dispute cannot agree upon, an arbitrator within thirty (30) days after the initial
written notice demanding Arbitration, any party to the dispute may, by motion made to a Thzh
State Court having jurisdiction pursuant to Utah Code Annotated, Section 78-31a-5, request that
the court appoint an arbitrator. K and to the extent that the issue giving tise {o the dispute
involves a specialized expertise, such as, but not limited to, resvlation of an issue in connection
with accounting for expenses, the parties to the dispute or the Court shall attemipt to appoint a
Person having at least five (5) years of experience in that area of expertise. The atbittator chali
have the discretion to define the issnes involved in the dispute. To the extent possible, all
discovery shall be informal in accordance with a procedure and thmetable prescribed by the
arbitrator. The arbitcator shall employ all reasonable efforis to expedite the resclution of the
dispute. The arbitrator shall determing how the cost of the Arbitration shall be allocated betweEn
and paid by the parties to the dispute.

15, Fees and Expenses. In the event Owner or Grantor fails to perform any of its
respective obligations under this Agreement or in the event a dispute arises concerning the
meaning or interpretation of any provision herein, the defaulting party or the party not prevailing
i such dlspute, as the case may be, shall pay any and ali costs and -expenses incurred by the
other party in enforcing or establishing its nghts hereunder, including, without Iumtaimn court
costs and reasonable attomeys fees.

16. Runs With the Land. This Agreement and the covenants and obligations created
by this Agresment are intended by to be and shall constitute covenants running with the Jand as
to the Nutraceatical Parcel, and shall be binding wpon and shail inure to the benefit of Boyer
BDO and each Owner who acquires or comes io have any interest in the Nutracsutical Parcel,
and upon and fo their respective grantees, transferees, lessees, heirs, devisees, personal
representatives, successors, and assigns. By acquiring or in any way coming to have an inlerest
in the Nutraceuntical Parcel, the Person so acguiring or coming to have such interest in the
Nutraceuntical Parcel shall be deemed to have consented to, and shall be bmmd by, each and
every provision of this Agreement.

17. General Provisions.
(a) Amendment, This Agreement or any provisions hersof, or any covenants and

conditions contained hereint, may be terminated, extended, modified or amended, but only by a
written instrument duly executed by Boyer BDO, Ogden and Owner. No such termination,
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extension, modification or amendment shall be effective until an appropriate instrument has been
properly executed by Boyer BDO, Ogden and Owner.

(b) Severability. If any term or provision of this Apreement, or the application
thereof to any Person or circumstance shall, to. any extent, be held to be invalid or unenforceable
by a court of competent jurisdiction, the remainder of this Agreement, or the application: of such
term or provision to Persons or circumstances other than thoese as to which it is held invalid or
unenforceable, shall not be affected thereby, and each term and provisions of this Agreement
shall be valid and enforceable to the fullest extent permitted by law.

(c) MNo_Further Righis. ©Owner is entitled to only those rights set forth Sxp]iciﬂy
herein. The willingness of Grantor to enter into this Agreeinent will not obligate Grantor to enter
into any further agreement with Owner in the future.

(G Goverping Law; legal Reguirgments. This Agreement shall be governed,
construed and enforced in accordance with the laws of the State of Utah. If any covenant,
condition, restriction, option, right of first refiisal or other provision of this Agreement ghall be
unlawful, void or voidable for the violation of any rule of law including, but not lirnited to, the
rule against perpetuities, any law regacding unreagsonable resiraints on alienation or any similar
rule of law, then such provision shall continue only witil the date 999 years after the date of this
Agreement.

(e) Exhibits. All exhibits referred to herein are attached hersto and made a part
hereof. ) . )

(63 Limgited Recourse. ‘The recourse of Owner shall be lmited to specific
performance for delivery of the NMunber of Non-Exclusive Parking Spaces Allocated to Owmer in
accordance with the terms of this Agreement. Owner shall not sesk or seck to enforce or coliect a
monstary judgment for any amount against Boyer BDQ, its members or the members or partners
of its members at any level removed, or against their employees, agents, officers, directors or
shareholders.

) Ogden. Ogden is joining in this Agreement solely.to bind its fee interest in the
Property and to bind its residual interest after termination of the Lease. Any terms, conditions,
provisions applicable to or obligations of Boyer BDO set forth in this Agreement shall be
applicable to and performed by Boyer BD{ or its successor pricr to the termination of the Lease,
Any terms, conditions, provisions applicable to or obligations of Boyer BDO set forth in this
Agreement shall be applicable to and performed by Ogden or its successors as to the fee interest
in the Parking Area from and afier the date the Lease is terminated.

d) Estoppel Certificates. Boyer BDO and Owmner shall both b abligated to provide
written. estoppel certificates to the other or to amy lender within ten (10) business days after
writien request on commercially reasonable forms.

(Signatures begin anfali’owing pagel)
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IN WITNESS WHEREOF, these presents have been executed by the duly authonzad
officer of Grantor on the day and year first above writton.

GRANTOR:

OGDEM:

OGDEN CITY, a Utah municipal corporaiion

= Ay A
Name: ¥ O, Corddred
Title: IR e

Caithd?

Clty Recorder

Approved as to Form;

L aﬁﬁ%/

Assstant City Attornes_.”

STATE OF UTAH 3}

) s8:
COUNTY OF WEBER b}

The foregoing Apgreement was acknowiedged before me this ﬁ]_%ay of Ylareh _
2006, by MHM&Q%J in her/his capacity as the Wu,ﬂ o of

Qgden City.
= T QoAb
A ETeneO
2549 A.!Hﬂlmd

HBLVD, 8TE 210 ary
DADEN, UT 84401 Not

COMM: EXP. 07-05-2000
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STATE OF UTAH )
} ss:
COUNTY OF WEBER j ‘
The foregomg Agreement was acknowledged before me this ﬁy of _|
2006, by Qﬂﬂg borebwrsd . i her/his capacity as the H of
Ogden City.
P Ef i (Rt Lot rstra
Lﬁ%ﬁﬂm STAVE OF UTAH : ;

RWWHIIIG‘IONBM STE29% Nota

¥ ; GHOEN, UT
 HTA coMM.EXE §7.05.2008 |

STATE OF UTAH )

) =81
COUNTY OF WEBER 3

g
: The ore oing Agreement was acknﬂwledged before me this ;3] day of M‘CJL .
2006, by i aasedl , in l_:g;fhls capacity as the ~of
Ogden City. _ _ ] .
LE.EMIH PETERBON : Z ::’ J E . éi : %
FARY PURLIC - sfmosg{lg‘ - .

=3 . :ﬂimgl‘ghw‘,“‘m

@5' COMM, EXP. 01-05:2009
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“BOYER™

BOYER BDO, L.C., a Utah limited lishility
company, by its Manhager

THE BD.YER!'GARDNER BDO COMPANY, L.C.,
a Utsh limited liability company

By: __ o totas.,
Name:  Sfwrvce & . g Tee

Title: ST ains Pt e

STATE OF UTAH | )
COUNTYOF Dokt 1&o )

Ths foregouing Agreement- was knowledged befors me this _&ﬂ-‘“—- day of

2006, by in his capacity as a Manager of THE

BOYER/GARDINNER BDO COMPANY, L.C., a Uiah limited liability company, in its capacity as
a Manager of BOYER BDQ, 1..C., a Utah limited Hability company.

B5:

15 TR} 195 Zouth Stata Betwat, Buite 1500 | Notary )
' 34 ¥ w‘-!ﬂ# SAT¥ l )
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NUTRACEUTICAL:

NUTRACEUTICAL CORFORATION, a Delaware
corporation

STATE OF TITAH 2
} ss:

coUNTY ORS%ld Lake .
The foregoing Agreement was acknowledged before me fhis <t day of
YYiarch . ., 2006, b3 2. inherapacityasth’e@f_‘g. %E?E of
MNutraceutical Corporation, a Delaware co ion . '
Mot

. AUTH H. LUNDBERG
A NOTARY PUBLIC » STATE OF UTAH
BNEE 80 EAST SOUTH YEMPLE SUITE 2000
F SBALT LAKE CITY, UT 84111 )
GOMM,. BXP. 03/23/20109 t
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