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(Tax Parcel No, 12-203-0003)

MAINTENANCE FEE PAYMENT AGREEMENT -

THIS MAINTENANCE FEE PAYMENT AGREEMENT (this “Asgresment™) is
executed to be effective of the 31% day of March, 2006 (the “Effective Date™), by and
among OGDEN CEYTY, a Ulsh mumnicipal corporation, with an address of 2549
Washington Boulevard, Suite 900, Ogden, Utah 84401-2319 (“Qgden’™ amd BOYER
BDO, L.C., a Utah limited Hability company with an address of 90 South 400 West,
Suite 200, Salt Lake City, Utah 84101 (*Bover BDO™), and NUTRACEUTICAL
CORFPORATION, a Delaware corporation, with an address of 1400 ¥earns Boulevard,
2™ Floor, Park City, Utah 84060 (“Nutraceutical”).

RECITALS

A Ogden, as landlord and Boyer BDO, as tenant, entered into a certain
Lease, Agreement for Existing Facilities and Grant of Option to Lease Future
Development Land dated Deceimnber 28, 1999, as amended (as amended, the “Lease™).

B. Ogden and Boyer BDO entered into an agreement for the development of
the BDO pursuant to that certain Master Development Agreement, dated as of December

29, 1999 (the “Master Development Agreement™).

C. As contemplated by the Master Development Agreement, the City, as
declarant, caused the recording of that certaim Master Declaration of Covenants,
Conditions, and Resirictions, dated as of December 28, 1999, recorded on December 30,
1999, as Entry No. 1682125 in Book 2051 at Page 1301 of the official records of Weber
County, Utah, county recorder, as amended from time to time (as amended, the
“CCERS™).

D. Nutracentical owns the following described tract of land located in Weber
County, State of Utah (the “Nutraceutical Pargel™):

All of Lot 21, BUSINESS DEPOT OGDEN PLAT 10, Ogden City, Weber
County, Utah according to the official plat thereof.

Tax Parcel No.12-203-0003%0¢/
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E. When Nutraceutical leased the Nutraceutical Parcel, that parcel was
subject to the CC&Rs, but the Nutraceutical Parcel was released from the CC&Rs and the
Master Development Agreement when Nutraceutical acguired it.

F. Although the Mutraceutical Parcel is no longer subject to the CC&Rs or
the Master Development Agrsement, the Nutraceutical Parcel will benefit from work
performed and services rendered by Boyer BDO putsuant to the CC&Ra.

G. Beoause of such benefit and as part of the consideration for the release of
the Nutracentical Parcel from the CC&Rs, Nufraceutical has agreed to pay Boyer BDXO
certain amounts and to cause the obligation to pay such amounts to constitute am
encumbrance against the Nutraceutical Parcel.

. NOW, THEREFORE, for good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties hereby agree as follows:

1. Definitions, In addition to the tenms defined elsgwhere in this Agreement,
the following words, unless the context otherwise requires, shall have the following
meanings: ’

“ A diustraent Date” means each anniversary of the Initial Adjustment Date.

= Arhitration” means the dispute resolution procedure set forth in Section 9(c) of
this Agreement to resolve all disputes and controversies under this Agreement,

“Assessment Lien” means an instrument executed and acknowledged by Boyer
BDO which refers to this Agreement and which shall set forth the then delinguent
amount of the Maintenance Payment and its Payment Due Date. ’

“Base Index” means the CP Index for April, 2006.

“BDO” means the Business Depot Ogden, which is all of the tracts covered by
and described in the Leass.

“Cormmon Areas” shall have the same meaning as set forth in the CC&Rs, as
amended from tirme to time.

) “CP Index™ means the Revised Consumer Price Index For All Items Urban Wage
Earners and Clerical Workers (1982-1984=100) published monthly in the “Monthly
Labor Review™ or other publication issued by the Bureau of Labor Statistics of the United
States Department of Labor, If the CP Index is revised, the CP Index used in this
Agreement shall be converted in accordance with the conversion factor published by the
United States Department of Labor, Bureau of Labor Statistica. If the CP Index is
discontinmed, “CP Tndex™ ghall refer to comparable statistics on the purchasing power of the
consumer dollar published by the Labor Burean or by another agency of the United States
selected by Boyer BDO, If the Labor Bureau or another agency of the United States no
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longer publishes comparable statistics on the purchasing power of the consumer dollar, “CP
Index™ shall refer to comparable statistics published by a reasconabls firiancial periodical or
recognized authority selected by Boyer BD(O, If the base year *(1982-84=100)" used in
computing the CP Index is changed, the figures used in malking adjustments to the
Maintenance Payment on each Adjusttment Date shall be chamged accordingly so that all
increases in the CP Index  are takem into account notwithstanding any such change in the
base yewr. If the CP Index iz discontinued, then such other government index or
computation with which it is replaced shall be used in ovder to obiain substantially the
samne result as would be obtained if the CF Index had not been discontinued or reviged.

“Governmental Authorities” means all govemmental or guasi-governmental units,
commisgions, councils, boards, agencies, staffs or sirnilar bodies having jurisdiction over
ithe use, operation, maintenance or development of a specified matier, but does not
include Ogden in its capacity as owner of the BDO afier the termination of the Lease.

. “Governmental Requirements” msans all laws, ordinances, rules, codes,
reqmremenj:s resolutions, policy statements and regulations of Governmental Authorities
in respeet of a spamﬁed matter inciuding, without Limitation, such items relating to land
use, subdivision, zoning, environmental, hazardous materials or other toxic substancs,

occupational health and safety, water, earthquake hazard reduction, and building and fire
codes.

“Initial Adiustment Date™ means April 1, 2007,

“‘w” means the prime lending rate as published in The Wall Street
Jowmal, from time to time, plus four percent (4%), with such rate changing with each
c¢hange in the prime ending rate published by The Wall Street T uumal,j

“Late Payruent Fee™ means five percent (5%) of a Maintenance Payment which is
not paid on or before the Payment Due Date,

“Maintenance Pam t”’ meang, in any specified calendar year, an arwount
determined as follows: :

() During 2006, the Maintenance Payment shall equal $6,722.00 per annum.

(b) - Conunencing as of the Initial Adjusiment Date and as of each Adjustment
Date thereafier, the Maintenance Payment provided for in subsection (a) shall be
increased aunually to an amoupt equal to the result obtzined by mmnltiplying $6,722.00 per
anpum (i.e., the Maintenance Payment for 2006) by a fraction, the numerator of which is
the CP Imlex as of the December imumediately preceding the latest Adjustment Date and
the denominater of which i4 the Base Index: provided, in no event will the Maintenance
Payment be decreased.

“Mediation™ means the dispute resolution procedure set forth in Section 9b) 1o
resolve all disputes and controversies under this Agreement,

Maintensmee. Finaldoc (ramc) 3
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“Mortgage” medns a mortgage, deed of trust or other security instrument
Recorded in Recording Office with respect to the Nutraceutical Parcel or any portion
thereof.

“Mortgégea” mmeans the mortgages, beneficiary or other secured party under a
Mortgage Recorded in the Recording Office with respect to the Nutracentical Parcel or
any portion thereof.

“Owner” means the Person that, at a specified time, is the owner of a fee or an
undivided fee interest in the Nutraceutical Parcel as evidenced by an instrument Recorded
in the Recording Office, but “Owner” expressly does not include the owner of a Ieasshold
interest in the Nutraceutical Parcel. In addition, notwithstanding any ‘applicable theory
relating to a mortgage, deed of trust, or like instrument, the term “Owner”™ does not
include a Morigagee with respect to the Nutraceutical Parcel unless and until such
Mortgagee has acquired fee title to the Nutraceutical Parcel (or some interest therein)
pursuant to foreclosure, trustes's sale or any atrangement or proceeding in lieu thereof, as
evidenced by an instrument of conveyance Recorded in the Recording Office.

. In the event that, at any time, there is mors than one Owner of the Nutraceutical Parcel,

the liability of each such Owner for perfortmence or compliance with the applicable
provisions of this Agreement shall be joint and several.
‘ i
“Parties™ means any one of the Parties,

“Barty” means Boyer BDO (or, after termination of the Lease, Ogden) or any
successor Owner of Boyer BDO, and Nutraceuiical or a suocessor Owner of the
MNutracentical Parcel.

. “Pgymeént Due Date™ means, with respect to a Quarterly Invoice, the last to ocour
of: (2} the last day of the calendar quarter to which the Quarterly Invoice relates; or ()]
thirty (30) days after delivery of the Quarterly Invoice in accordance with the notice
provisions of this Agreoment. ' '

“Person” means auy one or imore natural persons, corporations, partnerships
{general or limited), limited liability companies, firms, trusts, trustees, governments,
governmental authorities or other entities,

“Ouarterly Invojce™ is defined in Section 2.

“Recorded” means filed for record in the Recording Office.

“Recording Office” means the office of the County Rmordér for Websr County,
Utah. - .

Maintenance.Final.doc (mmg) 4
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2. bligation to Pav Maint Payment, As part of the consideration
given by MNutraceutical to cause the Nutraceutical Parcel to be released from the CC&Rs
and the Master Development Apgreement, and to compensate Boyer BDO for services in
maintaining Common Aréas, which Boyer BDO will continue to render in connection
with the Common Areas and related facilities of the BDO and which will benefit the
Nutraceutical Parcel, the MNutraceutical Parcel Owner shall be obligated to pay the
Maintenance Payment to Boyer BDO in quarterly installments on or before the Peyment
Due Date. Boyer BDO will invoice the Owner of the Nuitraceutical Parcel for each such
quarterly installment (a “Quarterly Tnvoice™).

3. cndment or T ination; Durstion of Agreement.

(a)y This Agreament may be amended or ferminated by, but only by, Recorded
in the Recording Office that is executed, acknowledged and delivered by the Owner of
the Nufraceutical Parcel and Boyer BDO,

(b) The term of this Agreement is perpetusl; provided, if sny provision of this
Agreement shall be unlawful, void or voidable for the violation of any rniile of law
including, but not limited to, the rule against perpetuities, any law regardmg mnreagsonable
restraints on alienation or any similar rule of law, then such provision shall continue only
until the date S99 years after the date of this Agreement.

(c) Motwithstanding anything 1o the contrary, this Agreement shall terminate
under the following circumstances: ,

i If Boyer BDO or a successor of either ceases collecting
maintenance fees for the Common Arcas (or any fees, renis or charges which
replace such maintenance fees and are used for the same purpose) from
substantially all of the tenants and/or owners of BDQ, whether under the CC&Rs
and the Master Development Agreement or otherwise; or

{ii) If any Governmental Authority assumes the obligations of Boyer
BDO to maintain substantially all of the Commmon Areas; provided, that this
sutbsection shall not include Ogden as fee owner of the BDO after the termination

of the Lease,
4. Covenants to Run with Land, This Agreement and the covenants and

obligations coreated by this Agreement arc intended by to be and shall constitute
covenants mnmng with the land as to the Nutraceutical Parcel, and shall be binding upon
and shall inure to the benefit of Boyer BDO and each Ownar who acquires or comes to
have any interest in the Nutraceutical Parcel, atd their respective grantees, transferees,
lessees, heirs, devisees, personal representauves, successors, and assigns. By acqumng,

cin any way coming to have an interest in, Nutracéutical Parcel, the Person so acquiring,
coming to have such interest in, the MNutraceutical Parcel, shall be deemed to have
consented to, and shall be bound by, each and every provision of this Agreement. This
Agreement shall inure to the benaﬁt of Buyer BDO and Opden.

Maintenance. FinsLdoe {rame) 5
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5. Late Payment, If the Owner of the Nutraceutical Parcel fails to pay the
Quarterly Invoice on or before the Payment Due Date, then: (a) Late Paynmient Fee shall
automatically be added to the Quarterly Invoice; and (b) the unpaid balance of the
Quatterly invoice shall thereafter accrue interest at the Interest Rate.

6. Assessment Lien. In the event the Owner of the MNutraceutical Parcel fails
to pay the full amount of Quarterly Invoice on or before the Payment Due Date, then
Boyer BDO, shall have the right to Record an Assessment Lisn w1th rospect to the

- MNuiraceutical Parcel in the Recording Qffice.

a. Upon Recording the Assessment Lion, the delingquent Maintenance
Payment as evidenced by the Quarterly Invoice, together with ‘interest at the
Interest Rate and the Late Payment Fee, shall be secured by a lien upon the
Nutracentical Parcel. Afier the Assessment Lien has been Recorded, Boyer BDO
may enforce payment of the amownt due puwrsuant to the Assessment Lien, or
enforce the Assessment Lion against the Nutraceutical Parcel or Owner of the
Nutracentical Parcel by taking any or all of the following actions, concurrently or

separately: .
i. Bringing an’ action at law against the Owner of the
Nutraceutical Parcel. :
il Feoreclosing the Assessment Lien against the Nutraceutical

Parcel in accordance with the then prevailing applicable law relating to the

foreclosure of mortgages (including the right to TECOVEL Ay deficiency);
or

iid. Pursumg any other remedy against Owner as may be
available at Jaw or in equity.

b. The Assessment Lien shall be s superior to any and all other vharges,
liens or encumbrances which hereafter in any manner may arise or be imposed
upon ithe Nutragentical Parcel; provided, however, that such Asgsessment Lien
shall be subject and subordinate to:

i. Liens for taxes and other public charges which by
applicable law are expressly made superior; and

it The lien of any Mortgage Recorded in the Recording
Office prior to the date the Assessment Lien is Recorded, but not the lien
of a Mortgage Recorded after the date the Assesstaent Lien is Recorded.

c. Upon the curing of any defanit for which an Assessment Lien was

Recorded, Boyer BDO shall record an appropriate release of such Assessment
Lien.

Maintenance Final,doc {remc) ’ : 6
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7. Enforce.ment In addition to the right of Bover BDO to file an Assessment
Lien set forth in Section 6, if eny Party fails to perform its obligations under this
Agreement, the other Party may provide written notice to such defaclting Party and the
defaulting Party shall have thicty (30) days to rectify the default or, if the defanlting Party
proraptly commences and diligently pursues such cure, such longer period as may
reasonably be required to effect a cure. If a dispute exists as to whether there is a default,
other than the failure of the Owner of the Nutraceutical Parcel to pay the Maimtenance
Fee, or o Pacty fails to perform its obligations, the other Party may submit the maftter to
dispute resolation pursuant to Section 9.

8. Enforcement Costs. If any action or proceeding is brought because of a
default under, or to enforce or interpret any of the covenants, provisions, or reguirerneints
of, this Agreement) the prevailing Party in such action shall be entitled to recover from
the wnsuccessfizl Party reasonable attorneys® fees (including those incurred in connection
with any appeal), the amount of which shall be fixed by the court or the arbitrator and
made a part of any judgment rendered.

Q. Dispute Resolntion.

(a) Good Faith Attempt to Resolve Disputes. In the eventof a dispute
arising vnder this Agreement, the Parties to the dispute shall atterapt in good faith
to resolve prompily any dispute arizsing out of or relating to this Agrecment by
negotiation between designated representatives with suthority to resolvc the
dispute.

) MMedintionr. Prior to exercising any other remedies available or
required under this Agreement or otherwise available at law or equity, including,
without limitation, Arbitration of a dispute pursnant to Section 9(c), the Parties to
the dispute shall first attempt in good faith to settle any dispute arising out of or
relating to this Agreement or its breach by mediation pursuant to this Section
C‘Mediation’™). Any Party .to the dispute may demand Mediation by wriiten
notice to the other Parties to the dispute. The Mediation is to be administered by
a mediator mutually agreed upon by the parties to the dispute, in the absence of an
apreement upon & mediatoy, any Party to the dispuie may petition the Chief Judge
of The Second Judicial District Court in and for Weber County, Utah to appoint a
mediator. If the Mediation does not resolve the dispute, any Party to the dispute
may then resort to Arbitration.

{c) Arbitration. In the event of r dispute and after the parties to the
dispute have gatisfied the requirements of Section %(a} and (b}, then any party to
the dispuie by delivering written notice dslivered to the other parties to the
dispute may elect to subject the dispute to binding arbitration by & single
arbiftator in an expedited proceeding pursuant to this Section 9(c) (an
“Arbitration’); provided the arbitrator may not award exclusive parking rights to
MNutracentical and its Licensed Users and may not award monetary damages. . The
Arbitration shall be governed by and subject to the terms of this Section and to the

7
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Ttah Arbitration Act, Utah Code Annotated 78-31a-1. The parties to the dispute
shall promptly designate a single abitrator, If the parbtes to the dispute cannot
agree upon an arbitrator within thirty (30} days afier the initial written notice
demanding Arbitration, any party to the dispute may, by motion made to a Utah

Siate Court having jurisdiction pursuant to Utgh Code Anmotated, Section 78-31a-"

5, request that the court appoint an arbitrator. If and fo the extent that the issus
giving rise to the dlspute involves a spcc-m.hzed expertise, such ag, but not limited
to, resolution of an issue in connection with accounting for ex:penses, the perties
to the dispute or the Court shall attempt to appoint a Person having at least five
(5) years of experience in that area of expertise. The arbitrator shall have the
discretion to define the issues involved in the dispute. To the extent possible, all
discovery shall be informal in accordance with a procedure and timetable
prescribed by the atbitrator. The arbitrator shall emaploy all reazonable efforta to
expedite the resclution of the dispute. The arbitrator shall determine how the cost
of the Arbitration shall be allocated between and paid by the parties to the dispute.

(d) ° Maintenance Payment. The provisions of this Section and the
dispute resolution mechanism set forth herein, Boyer BDO shall not be obligated
to, and the Owner of the Nutraceutical Parcel shall not have the right to cause,
dispute regarding the Maintenance Payme.nt submitted to Mediation or
Arbitration,

10. ‘Effective Date. This Agreeﬁent any amendment or termination hereof,
and .any supplement hereto shall take effect upon bemg Recorded in the Recording
Office. ‘

1i. ~ Notices. Any invoice, notice or communication uwnder this Agreement
required or permiitted to be given under this Agreement, by any of the Parties to the
others, shall be addressed to the Party at the address set forth in the introductory
paragraph of this Agreement, and deemed delivered if hand dslivered or on the date when
deposited into the U.S, mail ag certified mail, rehurn receipt requested, postage prepaid
Aty Party may change its address by writien notice to the other Parties delivered in
accordance with this Section. .

12, Titles, Captions and References. All Section titles or captions in this
Agreement are for convenience only, shail not be deemed part of this Agreement and in
no way define, limit, extend or describe the scope or intent of any provisions of this
Agreement. When this Agreement refars to a Section by number or other desigmation,
such reference shall be desmed to be o the comespondingly numbered Section of this
Apreement unloss the context refers to another agreement, document or instroment.

13. Pronouns and Plurals. Whenever the ¢ontest may require, any pronoun
used in this Agreement shall include the corresponding masculine, feminine or neuter

fnnns, and the singular form of nouns, pronouns and verbs sha]l include the plural and
vice versa.

Maintetaice.Fingl.dos (rame) 8
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14, Severability. If any term or provision of this Agrecment or the application
thereof to amy person or circumstance shall, to any extent, be invalid or wmenforceable,
the remainder of this Agreement, or the application of such term or provision o persons
oF ciroumstances other than' those as to which it is held invalid or unenforceabls, shall not
be affected thereby, and each such term and provision of this Agreement shall be valid
and be enforced to the firllest extent permitted by law.

15. Applicable Law. This Agreement shall be construed in accordance with
and governed by the laws of the State of Utah, without reference to its choice of law rules
that would apply the law of another jurisdiction.

16. Exhibits. All exhibits annexed to this Agreement sre expressly made a
part of and incorporated in this Agroement as fully as though completely set forth in thig
Agreement.

17. Time of Bsgence. Time is of the essence of this Agreeroent.

18. Estoppel,Certificates. Boyer BDO and Nutracentical shall both be
obligated to provide written: estoppel certificates to the other or to any lender within ten
(10} business days after written reguest on commercially reasonable forms.

19. ' Qgden. Ogden is joining in this Agreement solely to bind its fee interest
in the Property and to bind its residual interest after termination of the Lease. Any terms,
conditions, provisions applicable to or obligations of Boyer BDO set forth in this
Agreement shall be applicable to and performed by Boyer BDO or its successors prior to
the termination of the Lease. Any terms, conditions, provisions applicable to or
obligations of Boyer BDOD set forth in this Agreement shall be applicable to and

performed by Ogden or its successors as to the fee interest in the BDO from and after the
date the Lease is terminated. )

{Signatures begin on following page)
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CIN WITNESS WHEREOQF, this Agreement hae been executed by the parties on
the day and year first above written.

OGDEN:

OGDEN CITY, a Utah municipal corporation
acting in its capacities as a local redevelopment

City Recorder

Approved as to Form:

STATE OF UTAR )
4 B ¥:1-H
COUNTY OF WEEER }

" The foregoing Agrecement was agknowledged before me this 5_[_#; day of
n'\Mi",h , 2008, by £ : in her/his capacity as the
' t[]ﬂ ;d i of Ogden City.

Hee Qe “Potrsrrs

_ MNotary
My Commission Expires: 9;‘,49 5{ g2 3?

R LEE ANN PETERSON
o NOTARY PUBLIC » STATE OF UTAH
5] 254eWABHINGTONBIVD, STE 210
i QGOEN, UT 34401
- . COMM, EXP. 07-05:2009
Matntenance. Fingl doo (rame) 10
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STATEOF UTAH )
) 58
COUNTY OF WEBER - )

The foregoing Agreement, was acknowledged before me this ?:lﬁ*day of
2006, by indi PMausel] - in beyhis capacity as the

of Ogden City.

0 Cices Aberigrs

Notary
My Commission .'E‘:.\q:’ir«sis:g&-ﬂﬁg,1 5, 8009

LEE ANN PETERSON
NOTARYPUBLIC - STAVE OF UyaM
| 2BATWASHNGTONBLVD, STE 210 |
OGOEN, UT 84401

CONM: EKPL 07-05-2009 -

STATE OF UTAH 3}
. ) as:
COUNTY OF WERER )

e foregoing Agreement was acknowledged before me this f day of
M 2006, by .l_ijﬂdm,_mgm__ in her/his capacity as the

of Ogden City.
Neatary )
My Commission Expues%_ s; mq TEE A“wpgﬁnsa%l \
yoTaRv! N5, ETER10°
. zsuwtmaﬂg‘?:m.}

COMM, EXP. 07:05.200
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“BOYER BDO”:

BOYER BDOD, L.C,, a Utah limited lability
company, by its Manager

THE BOYER/GARDNER BLO
 COMPBANY, L.C., a Utah limited Liability
company

By . =sCoGa.

Name: A rtosiater S8 . €D
) ' Title: o R

STATE OF UTAH )]
3} 8B

COUNTY OF _Sp 1 \Hks. 5

The foregoing Apreement was aclmo ledged before me this _ééi_jf day of
AMCI 2005, by .dien B CEILY”  in his capacity 53 the Manger
of THE BOYER/GARDNER BDO COMPANY, I..C., a Utah limited liability company,

in its capacity as a Manager of BOYER BDO, L.C., a Utah limited liability company.

My Commission Expires:

Mauintenence.Rinsl.doe {ramc) 12
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NUTRACEUTICATL:

n,

NUTRACEUTICAL CORPORATION, a Delaware
corporation

By: %Z,ﬂéﬂ"‘w
Name: _ 6 @wrsr & ot

Title: ___AE,;:‘,A.-:. £

STATE OF UTAH 3}
K ) ss:

county OF Solt Lales.

The foregoing Agre it was geknowledged before me this ;3‘51’ day of
,a 20086, byM in her@ capacity as the
¥ ~_ of Nutraceutical Corporation-a Delaware co )

rpoTation.

RUTH H. LUNDBER®G

- NOTARY PUBLIC « STATE OF UTAN,

=) 0 EAST SOUTH TEMPLE BUITE 2000
SALT LAKE CITY, UT 84414
COMM. EXP. D3/22/2009
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