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RECORDING REQUESTED BY

RIVER POINTE ASSOCIATES 7100 :liC!

=
12 JANUARY 94
AND WHEN RECORDED MAIL TO:
DENNIS K POCLE & ASSOCIATES

c¢/o Dennis K. Poole

Dennis K. Poole & Assoclates, P.C.
Prowswood Plaza, Sulte 306

4885 South 900 East

Salt Lake Ccity, Utah 84117
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IRS E E 0 _AND RESTAT

DECLARATION

THYS FIRST AMENDMENT TO AND RESTATED DECLARATION (hereafter
"Restated Amendment") is made on the 3B day of JMUALY, 1994 by
and baetween River ©Pointe Associates, a Washilngto ganeral
Partnership (herain referred to as "River Pointe") RT-RB Partners,
a Texas general partnership (herein referred to as "RT Partners").

RECITALS:

A. Oon or about the 30th day of BSeptember, 1985, Utah
Riverbend Associates, Ltd., a Texas limited partnership (herein
"Riverbend") and Utah Riverbend II Assoclates, Ltd., a Texas
limited partnership (herein *"Riverbend II"), entered into that
certain Cross~Easament, Reciprocal Rights and Use Agreement and
Declaration (hereinafter referred to as "Daclaration") which was
recorded in the offices of the Salt lLake County Racorder on
September 30, 1985, as Entry No. 4144126, in Book 5695, beginning
at page 1B95.

B. As of the date of the Declaration Riverbend was tho owner
of that certain reoal property desoribed in the Declaratlon ae
"phase I," which is more partiocularly described on Exhibit "a"
aﬁt):ached heraeto and incorporated herain by reference (herein "Phasn
In).

C. Ao of the date of the Declaration Riverbend II was the
ownar of that certain real property described in the Declaration
as "Phase II," which is more particularly descoribed on Exhibit "B"
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as "Phase IT," which is more particularly described on Exhibit "B®
attached hereto and incorporated herein by reference (herein "Phase

11) .

D. Riverbend has transferred and conveyed its interest in
Phese I to RT Partners and RY Partners is the current owner of
PFrase I which has been developed into multi-family opartments and
River Pointe is the current owner of Phase II who intends to
construct upon Phase II multi-family apartments.

E. Phase I is subject to certain liens and encumbrances held
by The Travelers Insurance Company (herein "Phase I Lendexr").

F. The parties desire to amend the Declaration, to terminate
and relinguish any and all rights under the terms of the original
stated Declaration, and to adopt certain amendments and to restate
in its entirety the Declaration, all in accordance with the ternms
and conditions hereinafter set forth.

NOW, THEREFORE, in consideration of the recitals set forth
hereinabove, the parties hereto declare and certify as follows:

ARTICLE 1
; ONS

In addition to the terms defined in the Recitals to this
Restated Declaration, the following terms, when capltalized herein,
shall have the meanings set forth below, unless tha context
otherwise recquires:

1.0l. gcomplex: The term "Complex" shall mean the two phases
described in the Recitals to this Declaration, together with all
bulldings, dimprovements and other facilities now or hereafter
located or constructed thereon.

1.02. Owner: The term "Owner" shall mean collectively thosa
persons or entities who from time to time are: (1) the owners of
Phase I, or portions thereof; provided, however, in the event that
Phase I, or portions thereof, is converted to condominiums, the
Owners Association, and not separatae ownera, shall he considered
an Owner as specified herein: and (1i) tho owners of Phasae II, or
portions theraof; provided, however, in tho event that Phase Iz,
or portions theraof, 1o converted to condominiume, the oOwners
Associatlion, and not separate ownersa, shall be considered an Owner
48 specified herein. As set forth above, in the avant of
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condominium conversion, an individual condominium unit owner shall

not he considered an Owner, but all condominium unit owners, acting

through their condominium association and management committea
shall be consiclered one Owner.

1.03. Real Property: The term "Real Property" shall mean
all or any portion of Phase I and/or Phase IX cwned by an Owner.

AL e e litiee g mi
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f 1.04. Mortgage: The term "Mortgage" shall mean and include %
e a mortgage or deed of trust that encumbers a Real Property or a ;

portion thereof or interast therein, excluding,

however a con-
dominium unit.
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1.05. agea:

The term "Mortgagee" shall mean the holder
of a Mortgage.

1.06. Utility Lines: fThe term "Utility Lines" shall mean
culinary water lines, sanitary sewers, storm drains, catch basins,
electrical lines, telephone lines, cable television lines, natural

gas lines, etc. for which easements are granted in accordance with
the provisions of Section 3.01 hereinbeloy.

ARTICLE 2

ETATEMENT OF INTENT

2.01l. Intent. It is the intent of this Restated Declaration
to provide for and define the Owners' responsibilities with respect:
to Utility Lines and easements relating thereto.

ARTICLE 3

[&] 0

3.01. Util)ity Easements. RT Partners agrees to grant without
additional consideration, to River Pointe ag needad and, for the
benefit of Phase II,

one or more perpetual, non-exclusive rightsa,
privileges and easements and rights of way, in, over, along,
acrosd, under and through Phase I to tha extent reasonably
necesaary to connect, extend, install, repair and maintain Utility
Lines, merving or reasvnably necessary to serve Phase IT (herein
"Utility Easement," if singulayx, or "Utility Eagements", if

plural); provided, howaevexr, that such Utility Easements shell

commence at lonations where existing Utility Lines are located and
shall extend to Phase II in a nanner minimizing the impact to Phase

S1.03d6089X8
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I. If the owners of Phase II determine that they have a need for
one or more Utility Easements, they shall request the same of the
Owners of Phase I in writing not less than ten {10} calendar days
prior to the commencement of construction of each Utility Line,
satting forth the use to be made, the general location of each
Utility Easement ar.d the anticipated date of construction.

The easements to be granted above herein are subject however to
the following:

(a) Unless otherwise approved by the Owner through or under
which such utility line passes and any Mortgagee holding a Mortgage
on the impacted Real Property, al:? Utility Lines to be located in
such Utility Easements shall be installed below the gurface of the
ground, except where by its nature, such improvements are required
to ba located upon the surface of the property.

(b) The Owner through or under which such Utility Line passes
shall have the right to relocate such Utility Easement and any
Utility Lines located therein, at such oOwner's exXpense, provided
that such relocation shall not interfere with, increase the cost

of, or diminish, any utility services to the property which such
Utility Lines serve.

(c) Except as otherwise specified herein, the cost of
inetalling, maintaining and repairing any such Utility Lines shall
be paid by the Owner or Owners of the property served by such
Utility Lines, and, if there be more than one property so served,
such costs shall be shared amonyg the Owners of the reapective
properties so served as such Owners shall agree or if no agreement
can be reached, in the ratio of the total number of condominium
and/or apartment units gerved by such Utility Iines for one
property as to the total served for all properties.

(d) Any Owner or Owners installing, maintaining, rapairing or
replacing any such Utility Lines shall cauge the same to be
installed, maintained, repalred or replaced in such a manner as to
minimize any damage to or disruption of the Owners, Tenants and
condominium owners, shall cause such work to ba done promptly and
diligently in a good and workmanlike manner, and, upon completion
thereof, shall lmmediately remove all debris and cause the

improvements, including landscaping to be restored to its former
condition.

Each Owner shall axecute such doouments as may be
necessary or appropriate from time to time to aeffactuate and
implement the provismions of this Saction 3.02, including but not
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limited to a recordable grant of easement identifying the easement
and location thereof.

ARTICLE 4
MAINTENANCE
4.01. Maintenance Responsibilities. Throughout the

term of this Restated Declaration, each Owner of Real Propsrty
shall be responsible for maintaining the Utility Lines ouned by
such Owner, regardless of location. The Utility Lines shall be
maintained in good repair and in a safe and sound condition, clean
and free of rubbish, debris, snow and other hazards. Thea obliga-

tion to sc maintain the Utility Lines or portiona thereof shall
include, but not be limited to:

(a) The maintenance and repair of all Utility Lines and when
necessary the replacement of the same with materials of egual or
better quality and function.

ARTICLE 5

ENFORCEMENT

5.01. Enforcement. Any Owner shall have the right to enforce
each and every provision of this Declaration and to proceed, at law
or in equity, against any person or persons who have violated or
are attempting to violate any provision hereof, to enjoin or
prevent them from doing so, to cause such violation to be remedied
and/or to recover damages for such vi>lation.

5.02. Attorneys'! Fees. In any legal or eguitable proceedings
for the enforcement of, or to restrain the violation of, this
Declaration, or any provision thereof, the losing party or parties
shall pay the reasonable attorneys' fees of the prevalling party

gr parties in such amount as is fixed by the court in such procead-
ngs.

5.03. cCumulative Remedies - Walver. All remedies provided
herein or at law or in eguity nhall be cumulative and non-ex-
clusive. The faillura of any party entitled under the proviesions
hereof to enforce any provision herein contained shall in no event
be deemad a waiver of the right to do mo thereafter or a waiver of
the right to enforce any other provision hereof.
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ARTICLE 6

TE ~ MODIFICATIO

6.0l. TITerm, This Restated Declaration and all easements,
rights, restrictions, covenants and obligations contained herein

shall run in perpetuity, unless terminated pursuant to the
provisions of Section 6.02 hereof.

6.02. Termination or Modification. This Restated Declaration
may be amended, modified or terminated by the recordation, in the
Office of the Recorder of Salt Lake County, Utah, of a written
instrument signed by the Owners and the Mortgagees of all Real
Properties, provided however, that nothing herein shall require the

consent or signature of a Mortgagee of individual condominium
units.

ARTICLE 7
SCF QuUs

7.0l. Mortgagees. Any Mortgage affecting any portion of any
Real Property shall at all times be subject and subordinate to the
terms of this Restated Declaration, and upon foreclosure of or sale
under the power of sala contained in any such Mortgage, the
purchaser shall acquire title to such property subject to all of
the terms of this Restated Daclaration, Upon the request of any
Owner, all other Owners and their Mortgagees {excluding Mortgagees
of individual condominium units) shall agree to reasonable
modifications to this Daclaration to meet the requlrements of an
institutional lender who demands such modifications as a condition
precedent to the granting of a loan and the placing of the Mortgage
upon the requesting oOwnexr's Real Property, provided such
modification does not materlally adversely affect the rights of any
other Owner or Mortgagee under this Declaration.

7.02.  Covepants Runnina_with the land. The easements,
rights, restrictions, covenants and obligations contained in thise

Restated Declaration shall run with the land and shall be binding
upon and inure to the benafit of each successive Owner of a Real
Property within the complex, and the same shall constitute a

general plan for the usa, development and protection of the
Complex,

7.03. [Taxes. Each Owner shall ba responsible for all real
estate tuxes, assesgsmonts and other charges that may be levied,
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assassed or charged against its Real Property and any improvements,
including any common facilities, located thereon.

7.04. No Joint Venture. Nothing contained in this Restated
Declaration shall be construed to make the Owners of the Complex
or any Real Property, partners or joint venturers or to render any
Owner liable for the debts or obligations of any other Owner.

7.05. Third parties. This Restated Declaration is for the
exclusive benefit of the Owners of the Complex and not for any
other persons. Nothing contained in this Declaration, express or
implied, is intended to confer upon any person, other than Ownera,
any rights or remedies under or by this Agreement.

7.06. Severability. If any provision, or a portion thereof,
of this Restated Declaration, or the application thereof to any

person, entity or circumstances shall, ‘to any extent be held
invalid, inoperative or unenforceable, the remainder of this
Restated Declaration or the application of such provision or
portion thereof to any other persons, entities or circumstances
shall not be affected thereby; the remainder of this Reotated
Declaration shall be given effact as if such invalid or such
inoperative portion had not been included; and each provision of
this Restated Declaration shall be valid and enforceable to the
fullest extent permitted by law.

7.07. Governing Law. This Agreement shall ba governed by
and construed in accordance with the laws of the State of Utah,

7.08. Notices. All notices and other communications provid-
ed for in this Agreement shall be in writing and shall be suffi-
clent for all purposes if perscnally served, or if mailed by cer-

tified or registered U.8. Maill, return receipt requested, postage
prepaid, and addressed as follows:

(a) If to RT Partners, to:

Mr. William Laney

RT=~RB Partners

c/o0 Paragen Group, Ind.
7557 Ramblor, Buite 1200
Dallas, Texas 75231

or such other address or addresses as RT Dartners may hereaftier
designate by notice to River Pointe as hereln provided.

7
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(b) If to River Pointe, to:

Mr. Roger W. Kuula

River Pointe Assoclates

¢/o American Capital Development, Inc.
10655 N.E. 4th, suite 206

Bellevua, Washington 98004

or such other address or addresses as River Pointe may hereafter
designate by notice to RT Partners as herein provided.

(c) If personally served, notices or other communications
under this Agreement shall be deemed to have been given and receiv-
ed and shall be effective when personally served. If sent by mail
in the form specified herein, notices and other communications
under this Agreement shall be deemed to have been given and
received and shall be effective when deposited in the U.S. Mail in
the form specified in this Paragraph.

7.09. Headings. The Article and Section headings contailned
herein are for convenience and reference only, and in no way define
or limit the scope or content of this Agreement, and such headingo
shall not be considered in any construction or interpretation of
this Restated Declaraticn or any part thereof,.

7.10. Estoppel Certificates. Within fifteen (15) days after
written request by any Owner, the other Owners shall deliver to any
proposed Mortgacee or purchaser of the requesting Owner's Real
Property, a certificate stating that this Restated Declaration is
in full force and effect, aund identifying any defaults or
vioclations of thils Restated Declaration that exist with respect to
such Real Property. Any such certificate shall, as to such
Proposed purchaser or Mortyagee, be conclusive evidence of the
truth of the statements contained therein and binding upon all

Owners, and may be relied upon by any proposed purchaser or
Mortgagee of the Real Property.

7.11. ITransfers of Title. Upon any sale or transfer of a
Real Property, the selling or transferring Owner shall ; concurrent-
ly with the filing for record of the instrument of conveyance or
transfer, give the othar owner(s) written notice of the transfer
and of the identity of the tranaferae. Upon &ny such sale or
transfer, and upon payment of any and all amounts which shall then
be due and payable by the selling Ownoxr pursuant to the terms of
this Restated Daclaratlon, the selling or transferring C. ner shall
be relieved of any liabllity or obligations thereafter arising
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under this Restated Declaration with respect to the Real Property
so conveyed or transferred.

7.12. Phase Lender's of Subord ion. By its
execution of this Declaration, The Travelers Insurance Company, a
Connecticut corporation (hereinafter *"Phase T Lender"), agrees,
covenants and declares that this Rastated Declaration shall be
senior in priority to that Deed of Trust with Assignment of Leases
and Rents, Security Agreement and Fixture Filing, made as of
September 30, 1985, betwsen Utah Riverbend Assoclates, Ltd., a
Texas 1limited partnership, as "Trustor," and Security Title
Company, as "Trustee" and Phase I Lender as "Beneficlary"
(hereinafter "Trust Deed"), which Trust Deed was racorded on
September 30, 1985, as Entry No. 4144127, in Book 5695, beginning
at page 1913 of the Officlal Records of Salt Lake County, and that
said Trust Deed shall be subordinate to and gubject to this
Restated Declaration notwithstanding the fact that thig Restated
Declaration is recorded later in time than the Trust Deed.

7.13. Representations of Phase II Quwner. By 1ts execution
of this Declaration, River Polnte, as the Ownar of Phage II,

represents and warrants that as of the date hereof, it owns Phase
IT and that Phase II is not encumbered by any Mortgagae.

/77
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IN WITNESS WHEREOF, RT Partnars and River Pointe have executed

thls Restated Declaration as of the day and year first above
written.

RIVER POINTE ASSOCIATES,
a Washington general Partnership,

By erican cCapital Development,
Ing./, its general partner

o DAL V0
Vice Plesiaunt

RT-~RB PARTNERS, a Texas general
Partnership

By one of its General Partners, Utah
Riverbend Associates, Ltd., a Texas
limited Partnership

By 1its sole General Partner, Utah
Riverbend Company, Ltd., a Texas limited

Partnership

PHASE I LENDER:

THE TRAVELERS INSURANCE COMPANY

oye | Dduig Y A e

It&: _psaistant Seoratary
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STATE OF WASHINGTON )

: 88
COUNTY OF KING )
,,-.*‘““‘;}Th foregoing instrument was acknowledged before me this &
NGy e , 1993, by ROGER W. KUULA, tche Vice President GF
I *‘_:c'j el deh 1l Development, Inc., general partner of River Pointe
f _—’ °\ng ajesy a Washington general partnership.
e ; ——tn & G- 2
’ [ - - -
o, S i & WA
‘f“%,"., my%qmmﬂ@%!.on Expires: ! ¢ (;
3R T G F ~ NQTARY PUBLIC, Reglding at:
WS o N 2255 /) BeALa
W UF WASH S - i ULQJ. LA 00 ]

AL TTTC
STATE OF \QEéédA) )

¢ 88
coonry or Aanter) )

The.foregoing instrument was acknowledged before me this C3
day of 1%‘ ; 1993, by . , the
of Utah Riverbend Company, Ltd., a Texas limited partnership, the
sole general partner of Riverband Assoclates, Ltd. , & Texas limited
partnership, which is one of the general partners of RT-RB
PARTNERS, a Texas general Partnership.
. OANN THOMAS M

s NUTARXIPUBRIEC M_m
NOTARY PUBLIC, Reslding at:

State of Texas
Comm, Exp. 03-18-96

M e b e o o b e J

STATE oF _ ]80S

county ordllas

WY,

)
! as
)

el
3 The foregoing instrument Vgs acknowledged before me this gj_n
day of , 1993, 713y 1, L.Cibspne , the authorIzed
l‘ Aleial) of = AL (_bVM_/XI/VuJL, ,

NOTARY PUBLIC, Residing at:
\EQI lﬂé__. QMQ‘S' .

riverbd.amd (DK.P/amercap)
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EXHIBIT A

BEGINKING at & point Horth B16.5% faat and Heat
1068,15 fast from tha Southoast cornar of Bectlon
35, Township 1 South, Range 1 Wast, 3alt LaXe Baaw
ard Haridian maid point also being 800,54 faet
(lorth 894%§'1%" Haest and Sauth 327,90 faet fraom

the monument At the intursaction of 3900 Bouth and
700 Jest Strests and running Horth 836.82 feat to
tha Bouth right of way lina of an expressvay known
an Preojsct 10141; thence-Horth 29*5.1°15" Hent along
aald fouth line 399.45 faaty thencs South A7*)4*
Wast Y17.14 fewt) thonce lnaving sald rlght of way
South £54.05 feat) thance Enat 170.60 feat) thance
South 16.83 foet; thanca South §7°31'00" Eaat {7.34
faal; thonce Gouth 46%42' Hast 208.56 feot) thonce
rest 50,01 fesk to tha polnt of BEGINHWING,
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EXHIBITB

ORDER NO. 284127
DESCRIPTION

PARCEL 2 NORTH:

BEGINNING at a point on the South right of way line of the
Meadowbrook Expressway, said point being North 1668.21 feet
and West 1524.60 feet from the Southeast corner of Section
35, Township 1 South, Range 1 West, Salt Lake Base and
Meridian, and also 1316.99 feet North 89°54'15" West and

-91.93 feet South of the monument at the intersection of 3900

South and 700 West Streets and running thence along said
South right-of-way line for three courses: (1) South

87°14'00" West 83.11 feet (equals South B87°16'23" West B82.84
feet deed); (2) North 89°54'15" wWest 198.40 feet (equals
North 89°50'42" West 198.45 feet deed) to a point on a curve
to the left, the radius point of which is South 0°05!'45"
West 1829.86 feet; (3) Westerly along the arc of said curve
93.20 feet through a central angle of 2°55'06" (equals South
88°36'28" West 93.41 feet deed); thence South 429.77 feet to
the 4240 elevation contour line; thence Southeasterly along
said 4240 elevation on ‘the following courses: South
48°02'03" East 200.39 feet; thence South 24°03'S56" East
112.81 feet; thence South 2°15'16" West 127.10 feet; thence
South 29°50'08" West 156.78 feet; thence South 7°45'55" West
44.41 feet; thence South 45°49°49" East 4B.80 feet; thence
North 84°55'13" East 45.18 feet; thence North 58°10'21" East
102.40 feet; thence North 78°54723% .East 51.97 feat; thence
North 54°02'38" East 62.47 feet, more or less, to the

property line, thence leaving said 424 elevation North.

909.00 feet to the point of beginning.
PARCEL 3 NORTH: ' .

BEGINNING at a point West 4.97 rods and North 10.00 feet and
South 87°28'15' West 279.12 feet and South 187 feet, more or
less, from the Southeast corner of Lot 1, Block 3, Ten Acre
Plat "B", Big Fileld Survey; said point being on the South
right of way line of a State Expressway at a point 100.00
feet radially distant Southerly from the center line of said
Expressway, and also 1970.42 feet North 89°54'15" West and
154.70 feet South of the monument at the intersection of
3900 South and 700 West Streets and being North 1606.71 feet
and West 2178.03 feet from the .

Southeast corner of Section 35, Township' 1 South, Range 1
West, Salt Lake Meridian; said point of beginning also being
on a curve to the right, the radius point of which is South
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ORDER NO. 284127

11°45'45" East 1809.86 feet; running thence Easterly along
the arc of said curve to the right, the radius point of
which is South 11°45'45" East 1809.86 feet; running thence
Easterly along the arc of said curve B88.96 feet (equals 91
feet, more or less, deed) through a central angle of
2°48'58" to a point 100.00 feet radially distant Southerly
from said centerline at Engineer Station 62+00; thence North
78°04'05" East (equals North 78°03'05" East deed} 191.53
faet to a point on a curve to the right, the radius point of
which is South 2°56'43" East 1829.86 feet; thence Easterly
along the arc of said curve 3.92 feet (equals 7 feet, more
or less, deed) through a central angle of 0°07'22"; thence
South 429.77 feet to the 4240 elevation contour line; thence
Northwesterly along said 4240 elevation on the following
courses: West 32.45 feet; thence Noxrth 47°40'15" West
236,71 feet; thence North 86°59'14" West 71.46 feet, mare or
less, to the property 1line; thence leaving said 4240
elevation North 210.84 feet to the point of beginning.
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