CORE - Recorded Document #574812

Page 1 of 10

Upon Recording Return To:

Brad H. Bearnson Ent 574812 Bk 558 o

Date 13-APR-1993  3:57w Fee
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56 West Center CACHE COUNTY
P.0. Box 525 For OLSON & HOGGAN ’
Logan, Utah 84323-0525

AGREEMENT

THIS AGREEMENT ("Agreement") is made and entered into this
24 day of Jemiktly, 1993 by and between ANN INVESTMENT ("ANN'), a
Utah General Partnership, and K.S.G. PROPERTIES, INC. ('K.S8.G."),
a Utah corporation,

RECITALS

A. ANN is the owner of fee simple title in certain real
property and improvements located in Cache County, Utah, more
particularly described as follows:

Beginning at a point 20 feet West of the Northeast corner
of Lot 6, Block 33, Plat "A" Logan City Survey, running
thence West 54.25 feet more or less, to the West line of
the East half of the sald Lot 6; thence South 9 rods,
more or less to the South line of the North half of said
Lot 6; thence East 54.25 feet more or less to a point 20
feet West of the East line of said Lot 6; thence North 9
rods more or less to the place of beginning, and being
further described as situated in Section 34, Township 12
North, Range 1 East of the Salt Lake Base and Meridian.
Tax No. 06-044-0027.

Beginning 10 rods East of the Northwest corner of Lot 4,
Block 33, Plat “A‘ Logan City Survey, and running thence
South 4 rods; thence East 132 feet; thence North 22 rods;
thence West 20 feet; thence South 9 rods; thence West
38.20 feet; thence South 55.6 feet; thence West 75 feet;
thence South 82.90 feet; thence West 4 feet; thence South
10 feet to beginning. Together with a right-of-way and
being situate in the Northwest Quarter of Section 34,

Township 12 North, Range 1 East, Salt Lake Base and
Meridian. Tax No. 06-044-0015.

(Hereinafter referred to as the "ANN Parcel".)
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B. K.S.G. is the owner of fee simple title in certain real
property located in Cache County, Utah, more particularly described
as follows:

Beginning 104.5 feet East of the Northwest corner of Lot
5, Block 33, Plat “A", Logan City Survey, and running
thence East along the South line of 400 North Street
123.5 feet (118.25 feet by record) to the West line of
the East half of said Lot 6 and an existing survey
marker; thence South 0*01/13" West along said West line
149.58 feet (South 148.50 feet by record) to the South
line of the North half of said Lot 6; thence East along
said South line 16.05 feet (22.00 feet by record); thence
South 54.15 feet (55.5 feet by record); thence West 74.88
feet (76 feet by record) to a fence line; thence North
0*07'33" West (North by record) along said fence line
18.00 feet to a fence corner; thence South 89*%44'24" West
along a fence line 58.72 feet (West 58 feet by record) to
a fence corner; thence North 44.00 feet; thence West
10.00 feet; thence North 82.00 feet; thence East 4.50
feet; thence North 60.00 feet to said South line of
Street and the point of beginning.

Tax No. 06-044-0026.
(Hereinafter referred to as the "K.S.G, Parcel”.)

C. The X.S.G. Parcel is adjacent to and contiguous with the
ANN Parcel; the two (2) parcels sharing a common boundary along the
west boundary line and part of the south boundary line of the ANN
Parcel.

D. ANN, its partners, employees, tenants and patrons claim to
have for a period of approximately twenty-seven (27) years used a
driveway located on the east portion of the K.S.G. parcel for
ingress and egress to the ANN property to and from 400 North
Street, Logan, Utah, and extending along the entire west boundary
of the ANN Parcel approximately fifteen feet (15‘) in width; by
reason of such use ANN claims a prescriptive easement for ingress
and egress over the K.$.G. Parcel, to the full extent of said
driveway .-

E. K.S.G. has undertaken efforts to develop the K.S.G. Parcel
and to construct improvements thereon which would interfere with
the prescriptive easement claimed by ANN.

F. To declare and clarify the prescriptive easement claimed
by ANN over the K.S.G. Parcel, ANN initiated legal action against
K.S.G. in the District Court of the First Judicial District in and
for the County of Cache, State of Utah, Civil No. 92~117PR, seeking
injunctive relief thereunder against K.S.G. from interfering with
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the prescriptive easement claimed by ANN and declaring in ANN the
prescriptive easement claimed by ANN.

G. ANN and K.S.G., having now reached agreement as to the
settlement of the issues subject of the legal action initiated by
ANN, wish to compromise and settle all issues and causes of action
between them as set forth herein.

NOW, THEREFORE, in consideration of the foregoing premises,
the mutual covenants and promises hereinafter set forth and other
good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, ANN and K.$5.G. hereby agree as
follows:

ARTICLE I.

GRANT OF EASEMENT TQ ANN

1.01. Grant of Easement. K.S.G. grants to ANN, its
successors and assigns, a non-exclusive, perpetual easement and
privilege of right-of-way of ingress and egress, not less than
twenty feet (20') wide and thirty-five feet (35') in depth (North
to South), over the K.S.G. Parcel, to and from 400 North Street,
Logan, Utah, in favor of the ANN Parcel. The easement hereby
granted is for vehicular, bicycle and pedestrian traffic and for
the installation and maintenance of all utilities and other service
lines of every type and nature. The dimensions and location of the
casement are more particularly set forth on Exhibit "A" hereto
which is incorporated herein by reference.

1.02. Installation of Improvements/Maintenance. K.S.G. shall
provide and install, at its sole expense, all improvements relative
to the easement granted in this Article I, including, at a minimum,
asphalt surfacing and cement curbing and the replacement of all
sidewalks and other improvements damaged by K.S.G., its agents,
contractors, or employees. Upon completed installation of all
improvements pertaining to the easement granted under this Article
1, all costs and expenses relating to the maintenance, repair and
replacements of the improvements (not directly caused by K.S5.G.,
its agents, successors, assigns, tenants, guests or employees)
shall be borne by ANN, its successors and assigns.

1.03. Benefit and Binding Effect. The easement, covenants
and restrictions contained in this Article I shall run with and
bind both the K.S.G. Parcel and the ANN Parcel and be binding upon
ANN, K.S.G., their respective successors in interest and all
parties having or acquiring any right, title or interest in or to
any part of the K.$.G. Parcel or the ANN Parcel or in any property
having ownership interest in ox right of use of the easement
specified in Section 1.01. Any conveyance of easement rights shall

ENT H74812 0k DHHE s 231

https://core.cachecounty.org/Display/Recorded/574812 12/31/2020



CORE - Recorded Document #574812 Page 4 of 10

4

also carry all the duties and obligations specified in this Article
I. Each party hereto shall be personally obligated and liable for
performing its responsibilities and duties hereunder. Conveéyance
of title to either the K.S.G. Parcel or the ANN Parcel shall not
affect either parties’ rights or obligations hereunder.

ARTICLE II.

GRANT OF EASEMENT TO K.S.G.

2.01. Grant of Easement. ANN grants to X.S$.G., its
successors and assigns, a non-exclusive easement and privilege of
right-of-way of ingress and egress (not to exceed twenty feet (20')
in width) over the ANN Parcel to a maximum depth of two hundred
thirty-four (2347) for vehicular traffic to and from 400 North
Street, Logan, Utah, in favor of the K.S.G. Parcel. The easement
granted under this Section 2.01 is for the limited purpose of
allowing the agents and employees of K.S.G. (and its tenants of the
K.S.G. Parcel) access to approximately eight (8) vehicular parking
stalls situated on the southern extreme of the K.S.G. Parcel and
depicted on Exhibit "A" hereto as parking stalls Nos. 33-40 and a
dumpster. The centerline of the easement otherwise granted under
this Section 2.01 is intended to be consistent with existing
patterns of traffic subject to relocation from time to time by the
owners of the ANN Parcel to allow the owners of the ANN Parcel to
further develop and improve the ANN Paxcel. The easement granted
under this Section 2.01 is (i) limited to use by K.§.G., its
agents, employees and customers, K.S5.G.'s tenants and other agents,
employees and customers of such tenants and (ii) shall be
inmediately terminated upon K.$.G.’s (oxr its successors’)
acquisition of any property located adjacent to the K.S.G. parcel
which would otherwise allow access to eight (8) parking stalls and
dumpster serviced by the easement provided in this Section 2.01.

2.02. Maintenance/Improvements. All costs and expenses
relating to the maintenance, repair and replacements of the
improvements along the easement hereby granted under this Article
II shall be borne by ANN and its successors and assigns, except to
the extent such repairs, maintenance or replacement is caused by
the negligent acts or omissions of K.S.G., its successors or
assigns in interest, agents or employees.

2.03. Benefit and Binding Effect. The easement, covenants
and restrictions contained in this Article II shall run with and
bind both the K.S.G. Parcel and the ANN Parcel and be binding upon
ANN, K.S.G., their respective successors in interest and all
parties having or acquiring any right, title or interest in or to
any part of the K.S.G. Parcel or the ANN Parcel or in any property
having ownership interest in or right of use of the easement
specified in Section 2.01. Any conveyance of easement rights shall
also carry all the duties and obligations specified in this Article
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II. Each party hereto shall be personally obligated and liable for
performing its responsibilities and duties hereunder. Conveyance
of title to either the K.S.G. Parcel or the ANN Parcel shall not
affect either parties’ rights or obligations hereunder,

ARTICLE III.

RESTRICTIONS, COVENANTS AND OBLIGATIONS OF ANN

3.01. Removal and Replacement of Siqn. As a further
inducement to K.S.G. to enter into this Agreement, ANN agrees to
remove the existing sign and related fixtures located near the
northwest corner of the ANN Parcel. ANN may replace the sign and
install a new signage fixture in regard thereto along the northern
boundary of the ANN Parcel, within five feet (5') west of the west
line of the east driveway to 400 North Street, as now located upon
the ANN Parcel. Removal of the signage shall be completed within
ninety (90) days of the date hereof.

3.02. Restriction on Transient and Temporary Retail Sales.
ANN also agrees not to permit any person or entity to conduct
retail sales from temporary or transient facilities along the
northern thirty-~five feet (35’) of the ANN Parcel; this restriction
is limited to temporary retail sales facilities such as "Snow
Shack", fireworks stands or other similar enterprises conducting
retail sales from nonpermanent facilities. Nothing herein shall
restrict ANN, its successor or assigns, from further developing,
improving or modifying the improvements upon the ANN Parcel in
whatever manner ANN, its successors or assigns, deems appropriate
or conducting retail sales or other business upon any portion of
the ANN Parcel, except as otherwise provided in Section 3.04.

3.03. Dismissal of Tegal Proceedinags. Within ten (10) days
of the execution and delivery of this Agreement by K.S.G., ANN
shall cause the dismissal, with prejudice, of the legal proceedings
now pending in the First Judicial District Court in and for Cache
County, Utah, and styled as Ann Investment Partnership v. K.S.G.
Properties, Inc., Civil No. 92-117PR.

3.04. Restrictive Setback for Building. As a material
inducement to K.5.G. to enter into this Agreement, ANN shall
provide, in perpetuity, for not less than a thirty-five foot (35’)
setback from the northern boundary of the ANN Parcel for the
construction of its proposed building and all related improvements
(other than reasonable signage). Within the thirty-five foot (35')
setback provided in this Section 3.04, ANN, its successors and
assigns, shall at no time construct any building or other
improvement therein without the express written consent of the
owners of the K.S.G. Parcel. The restrictions contained in this
Section 3.04 shall run with and bind the ANN Parcel and be binding
upon ANN, its successors and assigns and all parties having or
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acquiring any right, title or interest in or to any part of the ANN
pParcel and shall run with, in favor of and be appurtenant to the
K.S.G. Parcel. Any conveyance of rights in or to the ANN Parcel or
K.S.G. Parcel shall also carry with it the burdens and benefits of
this Section 3.04.

ARTICLE IV.
RESTRICTIONS, COVENANTS AND OBLIGATIONS OF K.S.G.

4,01, Restrictive Setback for Building. As a material
inducement to ANN to enter into this Agreement, K.S.G. shall

provide, in perpetuity, for not less than a thirty-five foot (35)
setback from the northern boundary of the K.S.G. Parcel for the
construction of its proposed building and all related improvements
(other than reasonable signage). Within the thirty-five foot (35')
setback provided in this Section 4.01, K.S.G., its successors and
assigns, shall at no time construct any building or other
improvement therein without the express written consent of the
owners of the ANN Parcel, The restrictions contained in this
Section 4.01 shall run with and bind the K.S.G. Parcel and be
binding upon X.S$.G., its successors and assigns and all parties
having or acquiring any right, title or interest in or to any part
of the K.S.G. Parcel and shall run with, in favor of and be
appurtenant to the ANN Parcel. Any conveyance of rights in or to
the K.§.G., Parcel or ANN Parcel shall also carry with it the
burdens and benefits of this Section 4.01.

ARTICLE V.
MISCELLANEQUS

5.01. Mutual Release. K.S.G. and ANN each, for themselves,
their successors and assigns, do hereby release and forever
discharge the other (and all agents and employees of the other) of
and from all existing or possible actions, causes of action,
claims, demands, damages, costs and expenses of any kind, on
account of, or in any way arising from or relating to all known or
unknown injuries or damages resulting or that may result from (i)
the prior acts or omissions of the other, their agents or
employees, or (ii) the rights, c¢laims or interests at any time
asserted by any one of the parties hereto in the property or
properties of the other. It is further understood by each of the
parties that this Agreement constitutes a full and final settlement
of disputed claims between the parties and that each of the parties
deny liability to the other.

5.02. Attorney’s Fees. In the event that any party hereto
shall be in default or breach of this Agreement, said party shall
be liable to pay all reasonable attorney's fees, court costs and
other related collection costs and expenses incurred by the non-
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defaulting or non-breaching party in prosecuting its rights
hereundex.

5.03. Further Instruments. The parties hereto agree that
they will execute any and all other documents or legal instruments
that may be necessary or required to carry out and effectuate the
provisions hereof; including, but not limited to Quit Claim Deeds
relinquishing any interest in the property of the other, except as
expressly provided hereunder.

5.04. Waiver. A waiver by any party of any provision hereof,
whether in writing or by course of conduct or otherwise, shall be
valid only in the instance for which it is given, and shall not be
deemed a continuing waiver of said provision, nor shall it be
construed as a waiver of any other provision hereof.

5.05. Paragraph Headings. The paragraph headings of this
Agreement are inserted only for convenience and in no way define,
limit or describe the scope or intent of this Agreement nor affect
its terms and provisions.

5.06. Governing Law. This Agreement, and all matters
relating hereto, including any matter or dispute arising out of the
Agreement, shall be interpreted, governed, and enforced according
to the laws of the State of Utah, and the parties hereto consent to
the jurisdiction of any appropriate court in the State of Utah to
resolve such disputes.

5.07. Amendments. This Agreement may be amended at any time
upon unanimous agreement of the parties hereto, which amendment(s)
must be reduced to writing and signed by all parties in order to
become effective.

5.08. Severability. In the event that any provision of this
Agreement, or any operation contemplated hereunder, is found by a
court of competent jurisdiction to be inconsistent with or contrary
to any law, oxdinance, or regulation, the latter shall be deemed to
control and the Agreement shall be regarded as modified accordingly
and, in any event, the remainder of this Agreement shall continue
in full force and effect,

5.09, Binding Effect. This Agreement shall be binding upon
and inure to the benefit of the parties hereto, their heirs,
personal representatives, successors and assigns.

5.10. Separate Counterparts. This Agreement is being
executed in several identical counterparts, each one of which shall
be considered an original and all of which when taken together
shall constitute but one instrument.

5.11. Entire Aqreement. This Agreement constitutes and
represents the entire agreement of the parties hereto with respect
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to the subject matter hereof, and all other prior agreements,
covenants, promises and conditions, verbal or written, between
these parties are incorporated herein. No party hereto has relied
upon any other promise, representation or warranty, other than
those contained herein, in executing this Agreement.

$.12. Incorporation of Recitals and Exhibits. The above
recitals and all exhibits and schedules attached hereto are

incorporated herein by this reference and expressly made a part of
this Agreement.

IN WITNESS WHEREOF, the parties have signed this Agreement on
the day and year first above written.

ANN INVESTMENT, A Utah General
Partnership

'

By

E. J. Nixon, Jr., General Partner

BY%“ W
Stan Allen, General Partner

K.S5.G., INC., a Utah Corporation

ATTEST

Mﬁmﬁj UO‘\Wr—

President

Secretary

STATE OF UTAH )
i8S,

Count

ounty of Cache )

On the 244 day of Janwass, 1993, personally appeared before
me E. J, NIXON, JR. and STAN ALLEN, known to me to be two of the
General Partners in the partnership of ANN INVESTMENT, a Utah
partnership, and the General Partners who subscribed said
partnership name to the foregoing instrument, and acknowledged to
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me that they executed the same in said partnership name and that
said partnership executed the same.

NOTARY PUBLIC
Resid

Odin, . Y Ve bon

STy
Y

S\ HOTARYPBLI  STATE F U
Y

STATE OF UTAH

)
: ss,
County of Cache )

Maee

On the 24« day of Jamuwamy, 1993, personally appeared before
me . and , who, being
by me duly sworn, did say that they are the President and Secretary
respectively of K.S.G. PROPERTIES, INC., and that the said
instrument was signed in behalf of said Corporation by authority of
a resolution of the Board of Directors or its By-Laws, and the
aforesaid officers acknowledged to me that said Corporation
executed the same.

i Y’ re. A VL g
Residing at:b{WM L
9, 7/%

Commission Expires:

ODEAN G. McCh.\
NOTARY PLBLI » STATE G TAH
10 W, 20 N,

4) SMTHRELD, UTaH s
= COMM. EXP. SEPT. 7 - 1903

wpd/bhb/ann.agr
N-64.61F
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- —_— = - - . MOUNTAIN BELL -
. 250 BELL PLAZA ROOM 501

P.0. BOX 30860 .
SALT LAKE CITY, UTAH 84125 3801
[FRECOFDING INFORMATION ONLY T

456655 rﬁ"éw:-«%'nc: c'-ﬂ':u For
B500 il Ly

T MILAA- »
RIGHT-OF-WAY EASEMENT CounTY n;.;nnea
The Undersigned Grantor (and each and all of them it more than one) for and in Ten
W(S_HLPO__)MWWMMMMMMwNGW the receipt

whereo! is hereby acknowledged. hereby grants, berg: ys unto The phone and

mmmmmw from time 10 time. as said Grantee may require UPON. Over. under

mmnmmmmnwummwmmnmmmm to wit'
An easement six (6) feet in width described by s center line with three (3)
feet on each side of A. and B. descriptions as follows:

A. Commencing East 103 feet and 60 feet South from Northwest corner Lot 5,
Block 33, Plat "A", Logan City Survey; thence South 79 feet; thence
East 10 feet; then South 30 feet; thence East 19 feet; thence South 12
feet; thence East 39 feet; thence South 23 feet to end.

B. Commencing West 80.25 feet and South 51 feet from Northeast corner
Lot 6, Block 33, Plat "A", Logan City Survey; thence South 80 feet;
thence East 6 feet; thence (retrace) West 9 feet; thence South 52 feet;
thence West 45 feet more or less to end.

%

situste in County of ___Cache s—duuroema-mnmuwm
wnmumun@mnmmnmmmmn and keep
cleared all trees and other obstructions as may be necessary.

QA‘!EO"UTAH = LR
<~ COUNTY OF _-———-—) o
2 onve __6th day of — Janwary . 19—83  personaly -
I sopesred betore me, —Bavid R. Valker end Janee 8. Walker . ww signerof the
3 M —Schuyler D. Seeley and Linda Sylvine Sesley
»  above who duly 10 me that (he) or (she) executed the same.
m..,m.um....__m__.,,._m_-r:____,g_a;_,
—_October 16, 1986
My commission expires «
Vest Valley, Utah
Notary Public Residing in
R — |QUARTER
ms ISECTION w 4
EXCHANGE | AGENT
ODE wJ 3h
NO. "
¥-2-5259 | Asce
NAME, GOV. AGE! IMAIL TO: ﬂfn—ommm STATES
1= TELEPHONE & TELEGRAPH CO.
LOCA PRINCIPAL
672000 NERIDIAN | SLBjN

sooc 311 mee287

RN

o S

TR I
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