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COMMON AREA MAINTENANCE AGREEMENY

THIS COMMON AREA MAINTENANCE AGREEMENT ("Agreement”) is made as of
mgg'ﬁyam_,wﬂ_zhymmsnmncqamw
Liability company ("First Party”), and Alhertson's, Inc., a Delaware corporation (“Albertson’s™).

1. RECITALS.

1.1 Albertson’s is the Owner of Parcels 2 and 7 and First Party is the Qwner
of Parcels 1,3, 4, 5,6 8,9, 10, 11 and 12, all as shown on Exhibit "A™ and more particalarly
described in Schedule 1 attached hereto and incorporated herein by this reference. Parcels 1
through 11 are hereimafier collectively referred to as the "Shopping Center ® Parcel I, 2, 3, 4,
5,6,7,8,9, 10, 11 or 12 is sometimes referred to as "Parcel.”

1.2 By virtue of that certain document entitied "Declaration of Restrictions and
Easemenm'whhhenambem&eShoppthemerandisrwordedwnumenﬂfbuewim
('M'}.&mehwhwmmkﬁommﬂﬁrmhuﬂhawm
reciprocal easements each in favor of the other covering those portions of the Shopping Center
defined in the Declaration as "Common Area.”

1.3  The Owners desire to provide for the common operation, cleaning,
maintenance, repair, replacement and insurance of the Common Area within the Shopping Center

as hereinafier provided.
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1.4  All of the scrms in this Agrecment shall have the measings st forth in the
Declaration, the provisions of which ase incorporated herein by this refereace. In the eveat of any
conflict between the terms of this Agrecmest and the Declaration, the Declaration shall coatrol.

2. MAINTENANCE STANDARDS.

211 Commeacing on the date any buikding om Parcel 1, 2 or 7 first opens for
business (the "CAM Ceommencement Date®), the Maintenance Director shall, except a
hereinafier provided, maintain the Common Arca at all times in good and clean coadition and
repair, said maintenance to inchede, withowt imitation, the following:

(d) Maintining, repairing and resurfacing, when necessary, all paved
surfaces in a level, smooth and evenly covered condition with the type of surfacing maserial
originally installed or such substitute as shall in ail respects be equal or superior in quality, wsc
and durability; and restriping, whea necessary;

()  Removing all s0ow, papers, debris, filth and refuse and thoroughly
sweeping the area to the extent reasonably necessary to keep the area in a clean and orderly

()  Maintaining, repairing and replacing, when necessary, all traffic
directional signs, markers and lines;

(@  Operating, maintaining, repairing and replacing, when necessary,
such artificial lighting facilities as shall be reasonably required (except as otherwise provided in

Article 3 below);
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© Mﬂwmcmmm.m
mﬂmﬂmmCM;m.mﬁuﬂm.mm.
mmmmmm;mmmmmwuh
neCEssary,

() Maintining, repairing and replacing, when ncocssary, all Common
mmrm,mmmmmammmmmw
Section 4.4 of the Declaration);

() Maintaining, repairing and replacing, when mecessary, all storin
maias, scwers and other wtility lines and facilitics not dodicated to the public or coveyed to any
ptﬁcapivﬁeuﬂiywhkhmmqfor&emﬂimofﬂnhﬁuingsnﬂhnpmm
mm&mmcm(mmmammmmwmum
ofaﬂhﬁﬁhgsandhmovenﬂnmbcdmmhesewbedbyﬂidﬁcﬂiﬂawm:uﬁsﬁmﬁr
respective Building Areas); '

() Keeping the Shopping Center Identification Sign and each Center
PyhnSign(adwﬂJedhﬂnDenhﬁon)ﬁgtmdﬁmdlskmd:wnmmﬁngmmhﬁﬁmﬁ
mmﬂyagreedinwriﬁngbyﬂnhlsimd&gnmddnrem;and

@ Maintsining, repairing and replacing, when necessary, the Shopping
Ceanter Identification Sign and each Center Pylon Sign pylon structure shown oa Exhibit “A”
(exceptfmmesignﬁschandmswhbhshﬂbemﬂedandmhniwdbythemm

designated thereon). Notwithsmndingﬂ:eodlerpmvisionsofthisAgmeuM,themstof
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nistaining | repairing and replacing each Center Pylou Sign pylon structure shall be paiil by the
Owners of all Pascels eatithed 10 display designations thereon in the proportion that the total square
footage of each Owner's designation or designations bears w the total square footage of at
designations entitied 10 be displayed thereon; and

®  Performing iself or comtracting with a third party or pastics %o
perform any of the services described herein; provided, however, that the Maintesance Director
shall remain responsible and Kable for the performance of all of said services in accondance with
the terms of this Agreement and for the performance of any such third party or parties under any
such contract or contracts.

2.2 In addition to the foregoing, the Maintenance Director shall provide and
broad form property damage endorsement) insuring the Maintenance Director against claims for
pammlhjuq,bodﬂyinjurymdmm,mdmmtydamagemd@ucdou;mrﬁngh,mm
about the Common Area. Such insurance shall be written with an insurer licensed to do business
in the state in which the Shopping Center is located and First Party, Albertson’s, and all persons
who now or hereafter own or hold portions of the Shopping Cender or building space within the
Shopping Center or any leasehold estate or other interest thercin as their respective interests may
appear (provided that the Maintenance Director is notified in writing of such interest) shall be
mamed on the policy as additional insureds. The hmits of liability of all such insurance shall be

not less than $2,000,000 for personal injury or bodily injury or death of any one person,
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$2,000,000 for persomal impcy or bodily imjury or desth of more thas omc person im owe
occurrence and $500,000 with respect 10 dasmage 10 Or destruction of propenty; or, im liew of such
coverage, & combined siagle limit (covering personal imjury, bodily imjury or death and property
damage or destruction) with a Kmit of sot less than $2,000,000 per occurrence.  The Maistesance
Director shall furnish First Party and Alhertson's with centificates evidencing sach insurance. The
policies of sach insurance shall provide that the imsurance represented by sech certificates shafl
not be canceled, materialty changed or nonrenewed without the giving of thirty (30) days prior
written notice 10 the holders of sach insurance and the holders of sech certificates.

2.3 Anything in this Article 2 t the contrary notwithstanding, the Maintenance
Director shall not be responsible for the maintenance or insurance of any Service Facilitics or Fuel
Center Facilities (as such terms are defined in the Declaration) or driveup or drive through
customer service facilities, which facilities shall be maintained by the Owners thereof in good and
clean condition and repair and in a quality and condition comparable 1o the quality and condition
of the maintenance of the balance of the Common Area. In addition, the Owners of the Parcel
or Parcels on which said facilities are located shall at all times (i) provide and maintain or cause
to be provided and maintained commercial general Hability insurance with broad form coverage
endorsement (inchoding broad form property damage endorsement) insuring all persons who now
or bereafier own or hold portions of said facilities or any leaschold estate or other interest therein
as their respective interests may appear against claims for personal injury, bodily injury or death
or property damage or destruction occwrring in, on or about said facilities, and (ii) indemnify,
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defend and hold harnniess the Owacers and occupssts of all other Parcels from and against any and

all Liability, claiees, damages, cxpeases (inclhuding reasomahle attorney’s fees and reasoaable
atorney's fees on any appeal), jodgments, procecdings and canses of action, for injury w0 or death
of any person or damage 0 or destruction of any property occuxying in, on or about sxid facilities
and arising out of the performance or sonperformance of any of the obligations of the Qwners of
the Parcel or Parcels on which seid facilitics are located set forth m this Section 2.3, unless cansed
by the neghipent or willful act or omission of the indemaified person, its agents, contractors or
caployees. Said insurance shall be written with an insurer licensed 10 do business in the state in
which the Shopping Center is located and in the amounts set forth in Section 2.2 above. The
Ownexs of any such Parcel or Parcels shall furnish the Maintenance Director and any other Owner
or Prime Lessee with certificates evidencing soch insurance upon request. The insurance which
an QOwner is required to maintain hereunder may be provided under a blanket policy provided such
policy otherwise complies with the requirements of this Agreement. So long as an Owner has a
net worth, determined in accordance with generally accepted accounting principles, in excess of
$100,000,000.00, all or any part of such insurance carried by such Owner may be provided under
a program of self-insurance.

2.4  The Maintenance Director agrees to indemnify, defend and hold harmless
the Owners and occupants of all Parcels from and against any and all hability, claims, damages,
expenses (incinding reasonable attorney's fees and reasomable attorney's fees on appeal),

Jjudgments, proceedings and canses of action, for injury to or death of any person or damage to
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deqmmimumuCo—mAm(emhﬁnch

mmamamwmm&ﬁﬁmaﬂmuam
m«mdqd&dmimﬁhmmum
ﬁﬁM“mwhqﬁﬂamnmmdﬂnm
person, its agents, comtraceors or employees.
3. LIGHTING.

31 The artificial ghting facifities in the Common Area locased on Parce! 2 will
be scparately metcred 0 the building Socated on Parcel 2 (or 10 such other Jocation on Parce] 2
# is sclected by the Owner of Parcel 2) as a part of the Siée Work described in the Development
Agreement ("Parcel 2 Lighting Facilities”) and, from and after the datc the Parcel 2 Lighting
FacﬂithsbmnsqnmtdyMred,ﬂnmeroande(mhstmmmageus,ashmy
M)Mmymmmmm(m,mm,mm
Director shall, as set forth in Section 2.1(d), operate, maintain, repair and replace all artificial

mmmummmm&mzmm,mmm
omech(mmydismsam)thmobﬁgaﬁmbldmhmtheMam
Dhmfmmydmecmmumf,myﬂﬁnghﬂﬁsmmmemymhhmﬁng.
3.2 Itag:eedﬂnﬂeamﬁcnlhgitmgforﬂlcCommonAtuslnllmnm
whihamajoﬁtyofthehminminﬂ:eShowingCaﬂnmwmformm.
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4  TAXES. Each Owmer shall pay direct o the tax collector when duc the real
property taxes and other special taxes and asscsuments assessed agaimst the Owner's Parcel,
inclding the portion of the Common Area on sech Owner's Parcel; subject, however, 10 the right
of any sech Owner #0 costest the amowst or validity of afl or any part of sxid tuxes and
assessments.
5.  MAINTENANCE DIRECTOR.

5.1 The Owners hereby appoint the Owner of Parcel 1 as Maintenance Director
of the Shopping Ceater Consmon Area from and after the CAM Commencement Dase.

52  The Owners of at least six (6) Parcels (provided that Parcel 2 is incladed
within such group) may remove the Maintenance Director upon written notice to the Owners of
the remaining Parcels in which event the Owners of 2 majority of the Parcels (provided that
Parcels 1 and 2 are inchuded within such majority) shall appoint another persom 0 be the

53  The Mainsenance Director shall bave the right, upon giving nincty (90) days
prior written notice to the Owners of the Shopping Center, 0 resign as Maintenance Director in
which event the Owers of a majority of the Parccls (provided that Parcels 1 and 2 are incheded
in such majority) shall appoint apother person to be the Maintenance Director.

6.  REIMBURSEMENT OF MAINTENANCE DIRECTOR.
6.1  The Maintenance Director shall contract for and pay for all of the items

enumerated as maintenance and insurance expenses in Article 2 berein; provided, however, that
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watil such time as a budget is approved by each Conscating Owner pursuant o Section 6.3, the

Mziniesaace Director shall aot be cntitied 10 reimbursement of all or any portion of an Owner's
Peo rata share of any iem of Commnon Arca mainicance or inmrance expense, the pro rata share
of which for ssid Owaer's Parcel exceeds Two Thousaad Doltars ($2,000.00), without the prior
written approval of the Owner of said Parcel

€2 At least sixty (60) days prior to the initial commeacement of the cleaning
and sweeping of the Common Arca and aay other Comsmon Arca maintenance work doac oo 2
bid 10 2t least three (3) bidders approved in writing by the Conseating Owners (as defined in the
Declaration), which approval shall not be anreasomably withheld or delayed. The names of the
bidding coutractors or companies and the amounts of their respective bids shall be furmished to
the Consenting Owners by the Maintenance Director within ten (10) days after receipt thereof.
The Maintenance Director shall award the contract to the low bidder unless the prior written
consent of the Consenting Qwners to award the contract to a higher bidder is first obtained by the

63 At least thity (30) days prior to the initial commencement of the Common
Area maintenance work and at least sixty (60) days prior to the commencement of each calendar
year thereafter, the Maintenance Director shall submit to each Consenting Owner a proposed
budget and all bids, proposals and other documents supporting same for all Common Arca

naintenance and insurance expenses 1o be incurred during the following calendar year or balance
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thereof. In the cvent any Consenting Owaex objects 10 the proposed budget or amy portion
thereof, the objecting Consenting Qwaer shall provide written aotice of said objection to the
Maintenance Director within thirty (30) days after sxid Comsenting Owaer's receipt of the
Owners for the purpose of establishing 2 final approved budget for the following calendar year
of balance thexreof. The Maistenance Director shall not exceed the fimal approved budget for any
item of Common Area maintenance or insurance by more than five percent (5%) without the prior
written approval of each Consenting Owner, nor shall the Maintenance Director be entitled to
reimbursement for any soch excess not so approved.

6.4 Upon thirty (30) days prior written notice from any Consenting Owner, the
Maintenance Director shall have the Common Area maintenance work, or any portion thereof
designated by said Owner, rebid in the manner set forth in Section 6.2, and the Owners® shares
of said Common Area maintenance work inchuded in the budget shall thereafier be based on the
amount of the lowest bid unless the prior written consent of the Consenting Owners to award the
contract to a higher bidder is first obtained by the Maintenance Director. Following a rebid of
any item or #ems of Common Area maintenance, no Consenting Owner shall have the right to
require a subsequent rebid of the same item or items for a period of at least one (1) year. The
foregoing notwithstanding, the Maintenance Director shall not be required to rebid any item before

the expiration of the term of the applicable contract. In no event shall the Maintenance Director
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enter im0 amry contract for all or asy portioa of the Common Arca maintensace work for a term
in excess of ane (1) year without the prior written approval of the Consenting Qwners.

6.5 The Owners of all the Parcels shall canse the Mainteoance Director 0 be
reimbursed for all of its cat-of-pocket expenses in performing sach services plss a maximmm
service charge of (i) ten percent (10%) of said expenses with respect to Parcels 2 and 7, and (8)
twenty percent (20%) of said expenses with respect w0 all other Parcels, 0 cover management and
admimistration costs ("Service Charge™); provided, however, that the Service Charge shail not
exceed Three Hundred Fifty Dollars (3350.00) for any item of Common Arca maintenance or
insurance expense without the prior written approval of the Consenting Owners. The Common
Area expenses shall not inchude any costs incurred by the Maintenance Director for the services
of a manager or management company or for office overbead or compensation of its employees
except 1o the extent inchoded in the Service Charge.

6.6 The Maintesance Director agrees to perform its duties under this Agroement
on a nonprofit basis (except for the Service Charge) with an end to keeping such expenses at a

7. BILLING FOR EXPENSES.
7.1 The Owner of cach Parcel (or its respective tenants or ageats, as it may

direct) shall be billed monthly in advance for one twelfth (1/12th) of its pro rata share of all

expenses (except that in the calendar year in which the CAM Commencement Date occurs, the

fraction shall be equal to one [1] over the number of full months remaining in that calendar year)
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Mhhwwwmxﬁnlaulypmhﬂywwed)ﬁutbahlhtyﬂ
dh“W(ﬂhWMWiMdeﬂ),wﬁﬂcﬁtﬂ
Iﬁdﬂb&gbﬁm&yd‘ﬂtﬁmﬂmmmhg&ww
Date. wmuwuammmmmm-w:wﬁﬂ
pills. AB iscms not incladed i the approved budget (whether fisal or caly partially approved) for
hah&rymwthﬂhWMimﬂ,mhmm
mauwdmcmm”mmms.t,mumw
ptyi!bwiihmhwmaaysaﬁuaw‘smdaﬁlingmuﬂmpiuofﬂ
invoices, stalements or other doctments SUPPOTTIng same. The proportiomate share of the total
Cmmmmwmumwmhm&rmyurdnn(mnm

pwvibdinSectim?.Z)bcdntperwnngesetforﬂibehw:

Maximum Building Area
(Exchnding Expansion Area) Percent .
Parcel 1 13,000 S.F. 8.71
Parcel 2 57,560 S.F. 38.55
Parcel 3 15,000 S.F. 10.04
Parcel 4 4,000 S.F. 2.68
Parcel 5 6,000 S.F. 402
Parcel 6 6,000 S.F. 4.02
Parcel 7 4,000 S.F. 2.68
Parcel 8 16,750 S.F. 1.22
Parcel 9 10,500 S.F. 7.03
Parcel 10 5,500 S.F. 3.68
Parcel 11 6,000 S.F. 402
Parcel 12 5,000 S.E. —335
TOTAL: 149,310 S.F. 100.00
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Withio coe bundred twenty (120) days aficr the ead of each calendar year, the Maistenance

Director shail sbmit 0 the Owner of each Parced (or its respective tcnants or agents, a5 it may
direct) a writicn sammnary of the Maistcnance Director’s actoal reimbursable costs for the
preceding calendar year (or portioa thereof) wogether with a check for any overpayment. The
Maintenance Director shall inciede, spon request, copies of all imvoices and other evideace
substantiating sid payments. In the eveot sxid ssmsuary indicates an enderpayment, the Owner
of each Parcel (or its respective temants or ageats, as it usy direct) shall, within thirty (30) days
after receipt of said semmary and all docements requested purssant &0 this Section 7.1, pay to the
Maintepance Director the assount of 2ny such underpayment as finally determined and otherwise
authorized herein. The Maintenance Director shall not be entitied to reimbursement from any
Owner (or its icnants Or agents) for any iem of Common Arca maintenance or insurance expensc
(including the Service Charge described in Articke 6 above) for which a bill is not submitted to
said Owner (o its tenants or agents, as it may direct) within one hundred twenty (120) days after
the end of the calendar year in which said expense is incurred.

7.2 Asof the date of this Agreement, it is contemplated that Parcels 1 through
7 will be developed in an earfier phase than Parcels 8 through 12. Consequently, anything in the
cost-sharing table sct forth in Section 7.1 to the contrary notwithstanding, the proportionate share
of the Common Area expenses to be borne by each Owner as of the CAM Commencement Date

shall be that percentage set forth below until such date {the "Recalculation Date™) as permits have
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been obtsimed to allow construction (or such construction has commenced if, for any reason, that

date occurs eartier) of any building improvemenats o Parcel 8, 9, 10, 11 or 12:

Maxissuen Building Arca

(Bxcleding Expamsion Arca)  Percent
Parcel 1 13,000 S.F. 12.32
Parced 2 57,560 S.F. 5453
Parcel 3 15,000 S.F. 14.21
Parcel 4 4000 S F. 3.
Parcel 5 6,000 S.F. 5.68
Parccl 6 6,000 S.F. 5.68
Parcel 7 4,000 S.F. 3
Parcel 8 OS.F. 0
Parcel 9 OSF. 0
Parcel 10 0S.F 0
Parcel 11 0S.F. 0
Parcel 12 ——OSE — 90
TOTAL: 105,560 S.F. 100.00

This Section 7.2 shall terminate and be of no further force or effect as of the Recalculation Date
and, thereafier, the proportionate share of the total Common Area expenses to be borne by each
Qwner shall be that perceptage set forth in Section 7.1.

73 mn»mﬂnmmdﬂnhﬂﬁngmmzwmuﬁldingm
the Expansion Arca shown on Exhibit “A”, the cost-sharing percentages set forth in Sections 7.1
and 7.2 shall be recaiculated based upon any increase in the total Floor Area (excluding
mezzanines and basements not used for the sale or display of merchandise) of said building from
the figures sct forth in Sections 7.1 and 7.2.

7.4  FEither Consenting Owner may, upon not less than ten (10) days prior writen

notice to the Maintenance Director, inspect the Maintenance Director’s records for all Common
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Area maintesance and insurance expesses imcurred during the precoding calendar year at the
Maintenaace Director*s Geseral Offices or at sach other location reasomably designated by the
Maistenance Director at aary time during reasomable business hours within oae (1) year afier the
end of said calendar year. If said imspection reveals an overpayment of Common Arca
maistcaance and insurance cxpeascs (incloding the Service Charge described in Article 6 above),
the Maistcaance Director shall reimburse the Owaer of cach parcel {or its respective tezants or
ageats, a3 it may direct) its proportionate share of any sech overpayment within thirty (30) days
mwamamﬁ«mmdn&m If sxid
inspection reveals an underpayment of Common Area maintenance and insurance expenses
(inclnding the Service Charge described in Article 6 above but excheding all expeases for which
a statement was not timely submitted pursuant o Section 7.1 above), the Owner of each Parcel
shall reimburse the Mamtenance Director its proportionate share of any such underpayment within
thirty (30) days after receipt of proper billing in accordance with Section 7.1. If said inspection
expenses by more than five percent (5%), the Maintenance Director shall reimburse the person
making sach inspection for all costs reasomably incurred in making sach inspection within thirty
(30) days after receipt of notice of detcrmination, and of the amount, of any such misstatement.
The Maintenance Director's expenses for any calendar year shall be deemed correct if both
Consenting Owners fail (or otherwise forego the opportunity) to give the Maintenance Director

written notice of any such overpayment or underpayment within the one (1) year period provided.
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8. EFFECT OF SALE BY OWNER. In the cvent an Owaer sells or transfers all or

any portion of its isterest in any Parcel, such Owner shall, wpoa delivery of the Traasfer Notice,
thereupos be released and discharged from all of its obligations as Owner in connection with the
propeaty sold by it arising uader this Agreement aficr the sale and coaveyance of tithe brt siall
remain liable for all obligations arising under this Agreement prior to the sale and conveyance of
title. The new Owner of any such Parcel or any portion thereof (inchuding, withoat imitation,
any Owner [or Licaholder] who acquires its interest by foreclosure, trusiee’s sale or otherwise)
shall be Hable for all obligations arising under this Agreement with respect to such Parcel or
portion thereof after the date of sale and conveyance of tide.
9. DEFAULT.

9.1 In the event any Owner fails or refuses %0 pay when due its share of amy bill
for the Common Area maintenance and insirance expenses described above (inchnding the ten
percent [10%] sesvice charge described in Article 6 above), which failure continues for a period
of ten (10) days after receipt of written notice thereof, such failure shall constitute a defankt and
legal action may thereafter be instituted against the defaulting Owner by the Maintenance Director
or other person paying the maintenance or insurance expenscs (inchuding the Service Charge
described in Article 6 above) of the defanlting Owner ("Curing Party™) for reimbursement phus
interest from and after the date said bill was due and payable to and inchuding the date said bill
is paid at a rate equal to the lesser of (i) the highest rate allowed by law, and (i) the rate two

percent (2%) above the refevence rate of interest charged from time w time to corporate borrowers
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ﬁummwwms@ﬁyudmmgmumm
referred 0 23 the “Defauit Rate”). Futhermore, the Curing Party shail have a lien o the Parcel
dlbmmuhhmdﬁdm(m&um[mﬂm
MWEMGM)MWN&&”MM;WMW,
hihe&ahnﬂeﬁmabﬂcm&mhdﬁhwofﬂmmhmﬂ
uﬁpmdmmpﬁd,dﬂeahﬂbloﬁghmpheeaﬁmmmhmm'shmduﬁl
soch dispute is settled by final court decree or mntnal agreement.

92 In the event an Owner fails to pay when due all taxes and assessments
dmﬂ:edhArﬁchdabove,wﬁch&ihnemfmapaioddm(lo)daysaﬂumﬁn
ofwﬁnmnoﬁceﬂmwf,mﬁihmdnﬂwnnimteadefankandmymhermermPﬁme
Im('Cnﬁnngmr')mymemﬁerpaymhmifmaxmsmdeﬁnqummdme
owinngncrhasmcommumdandisnmchlypmsemﬁngmyoomofmhm. The

Curing Owner shall then bill the defaulting Owner for the expenses incurred. The defaulting
Ovwner shall have fifteen (15) days within which to pay the bill. If the defauiting Owner does not
30 pay, the Curing Owner shall have a lien on the Parcel of the defaulting Owner for the amoont
of the bill, which amount shall bear interest at the Default Rate from the date of expiration of said
fifteen (15) day period until puid; provided, however, that if there be a bona fide dispute as 1o the
existence of such default or of the amount doe and all undisputed amounts are paid, there shall be
mﬂghmphceaiienmmehOwner‘sPamdmﬁlmhdiqmeismbdbyﬁnﬂmmdecm

or mutual agreement.
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93 In the cvent asy Owmer fails to perform amy other provisioa of this
Agreement, which ailure contisees for a period of thirty (30) days after receipt of writien sotice
mumdmmmﬁmmmamdmm
mmmhmlmmym“halmm&mm&
wiﬁcpufum,dachmymhjminldief,mm«-yoﬂumdy
provided by law; provided, bowever, that the defaulting Owner shall not be deemed o be i
defnlﬁmﬁﬂmempufommmbemdﬁedwiﬁsﬁdmcm&ypabdmdﬁ
Owner is diligenily proceeding to rectify the partiontars of such failure.

9.4  Inthe event the Maintenance Director fails % perform any of the provisioas
of this Agreement, which failure continucs for a period of dhirty (30) days (ten [10] days in the
wmwmwmymy)aﬁumiptdwmmﬁmmymamm
specifying the particulars of such failure, sach failure shall constitute a default and any Owner or
Prime Lessee may thereafter institute legal action against the Maintenance Director for specific
peﬁmmam,dechmwryminjuncﬁwrdﬂ,monaary(hmgwmmyoﬂnrmdymvihd
bthandlormyperfomdnobﬁgaﬁmsdthemmmremrspecﬂiedhsﬁwﬁce
ofdefauhandoﬁsaﬂnwﬂmaaofﬁommmsaemeuﬁmmmemmm;pmvm

however,ﬂmﬂnMaimmnceDirmnhﬂnmbedeamdmbeindefmkifoﬁhHem
pafmm(mchdingdcpaymmofmy)mmbelwﬁﬁedwithhmiddﬁny(w)dayperhd
andthchhuﬂemmbuednrmdlhgenﬂyptmdmgwlwufyﬂwpammhrsofmh&ﬂm
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9.5 hﬁﬁmb&efmﬂ,h&emm”(«mmﬁum

eatitiod 10 eaforce the provisions of this Agrocmens) initistes or defeads amy legal actios or
procecding in any way connectod with this Agreement, the prevailing persoa(s) in any sach action
ammmuqmuﬁmmyummmam)
Mbﬂﬁdbmﬁw&ehﬁgpﬂmn)h-ysducﬁmorpmwedhgh
reasonable costs and attorney's fees (nclading, withoet limitation, its reasonable costs and
m‘shmwmﬂa@nﬂﬂhbmhhmwammm@.
Aﬂnﬂnmaimmy’sﬁudnlbcthumdnhvemndmmdmyhgﬂ

aahnmpmwedh;mddnﬂbemfmmabhwhedmanmmhhgﬂaﬂhnwpmmeﬁngis
prosecuted to jodgment.

9.6 Thefaih:eofapemmbimistmonslﬁctpuformmdanyofﬂnterms,
mvmm,m«agmmhndhmﬁnshﬂmbemamdmﬁgm
or remedies that said person may have, and shall not be decmed a waiver of any subsequent breach
adeﬁmkhthepafmmeofmyofthewms,wvmm,omﬂﬂionsmagmmucmimd
herein by the same or any other person.

9-7  In addition to the remedies set forth in this Agreement, each person eatitled
mmfomﬁsAthwmmmmbthumywmem
exient as if fully set forth herein word for word. No remedy herein conferred upon, or reserved
to any person shail exchude any other remedy berein or by law or equity provided, but each shall
be cumulative.
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18, LIEN FOR EXPENSES OR TAXES.

10.1 muwdhhmsmmmummm
for recoed by the Cisring Owner or Curing Party 25 a claim of lien against the defamiting Owser
in the office of the recorder of the cownty im which the Shopping Ceater is locaed, signed and
verified, which shall contain at least:

@ A= itensized statement of all amounts due and payable pursuant

@®) A description sufficient fior identification of that portion of the reat
property of the defanlting Owner which is the subject of the Tien;
(©)  The mame of the Owner or reputed Owner of the property which is
the subject of the fien; and
(@ The name and address of the Curing Owner or Curing Party.
102 The ien, when 50 established against the real propesty described in the lien,
slnﬂbepﬁmandmpuiorw:nyﬁgh,ﬁth,hmm,lbnorchimwhkhmybeorhsbm
acquired or attached to such real propexty after the time of filing the lien. The lien shall be for
the use and benefit of the person curing the defankt of the defanlting Owner and may be enforced
and foreclosed in a suit or action brought in any court of competeat jurisdiction.
11. RIGHT TO MAINTAIN PARCEL SEPARATELY.
11,1 In the event the Owner of Parcel 2 determines (after giving the Maintenance

Director at Jeast ainety [90] days prior writien notice of its concerns) that: (i) in its business
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judgment Parcel 2 is not being saisfactorily maintained, or (ii) the expeoses it is incurring ©
mintxin 20d insure the Comenon Ares exceeds the average it pays for common area maiateaance
aad imsurance at its other shopping cemter locations im the State of Utah by more thas tweaty
percent (20%), the Owner of Parcel 2 may, at any tine and from timse ©0 time, wpoa at keast sixty
(60) deys prioe written sotice W the Maisteaance Director and the other Owers, elect %0 assmme
the obligations of the Maimtcaance Director to maintain, repair, replace and insure that postion
of the Common Area located on Parcel 2, except for resurfacing, Lighting and other costs which
cannot be practicably segregated or allocated between the Parcels, which costs shall coutime 0
be proportionately paid for by each Owner (or its respective tenamts or agents, as it may direct)
pursuant 1o the formula in Article 7. In the event of any such assumption by the Owner of Parcel
2, such Owner agrees to maintain, repair and replace that portion of the Common Area located
on Parcel 2 at its sole cost and expense and in a manner and at 2 level of quality at least
comparable to that of the balance of the Common Area. The Owner of Parcel 2 may also elect
to terminate its obligation to maintain, repair, replace and imsure that portion of the Common Area
located on Parcel 2 by giving at least sixty (60) days prior written notice to the Maintenance
Director, in which event the Maintenance Director shali resume its duties with respect to Parcel
2 and the Owner of Parcel 2 agrees 0 pay for its pro rata share of all Common Area maintenance
and insurance costs (inchuding the Sexvice Charge described in Article 6 above) thereafter incurred
by the Maintenance Director in accordance with the formula in Article 7. Anything in the

preceding semtence to the contrary notwithstanding, in the event the Owner of Parcel 2 elects to
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tenmingic its obligation %0 maintain, repair, replace and insure that portion of the Common Ares
located om Parcel 2, it shall return said Common Area 10 the Maistenance Director in the ssme
Quality and condition as the balance of the Comtmon Area, any failere of which shall be corrected
at the sole cost and cxpense of said Owner.

11.2  As a part of any election to assame the obligations of the Maintenance
Director pursuant %0 Section 11.1 abowe, the Owner of Parcel 2 agrees o indenmify, defend and
hold harmiess the Maintenance Dirzctor and the Owners and occupants of all other Parcels from
mdagaiamynddiiﬂiy,chim,dmmgu,expm(mchdﬁ:gmmbhmmy'sfw
aﬂmombbﬂmmey‘sfmmmymﬂ,judgmem:,plmdingsmdmdwﬁm,fw
ig’urybmdﬂhofanypmsmmchmagewm’d&mwﬁmofmypmpmymrﬁngmm
2m:ﬂ§ngauofﬂ:pafomameornmperformmofmyofﬂnobﬁgatbnsoﬁhe0m
of Parcel 2 set forth in this Anticle 11, unless cansed by the negligent or willful act or omission
of the indeomified person, its agents, contractors or employees.

12. RESPONSIBILITY IF NO MAINTENANCE DIRECTOR.

12,1 In the event there should at any time cease to be a Maintenance Director,
uchmershﬂbemspmﬁbthrthemaiﬂmm,hmmeandﬁghﬁngofhsmPuml
according to the standards herein enumerated. In the event any Owner defaults in the performance
ofanhobﬁgaﬁms,mydthwmmymﬂnpafommof:heobﬁgaﬁmsofﬂn
defaulting Owner and bill the defanlting Owner for the expenses incurred. In such event, the

pmvisionsandremedi&sofArﬁclu9anleshal[apply.
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122 In the cvent there should at any time cesse w0 be 2 Mamteasace Director,

each Owner agrees i indesmnifly, defend and hold karmiess the Owners and occapasts of all other
Parcels from and agaimet amy xnd sl Lability, claims, damages, expenses (incheding reasomable
aomey's foes and reasomable attorney's fees oa aay appeal), judgments, proceedings and canses
of action, for injury 0 or death of any persoe or damage %0 or destruction of any property
occurting on the imdemwifying Owner’s Parcel and arising owt of the performamce or
nooperformance of any of the obligations of the Owner of said Parcel set forth in Section 12.1,
unless caused by the negligent or willful act or omission of the indemnified person, its agents,
contractors or employees.
13. GENERAL PROVISIONS.

13.1 This Aprecment shall inure 1o the benefit of and be binding upon the
Owners, their heirs, personal representatives, successors and assigns, and upon any person
acqniﬁnga?amd,mmypoukmﬂmmf,manyimmﬂwmin,wheﬂszyopmmofhw
or otherwise.

13.2 The term of this Agreement shall be coterminous with the term of the
Declaration, and this Agreement shall terminate automatically upon the expiration or earfier
termination of the Declaration.

13.3 Anything in this Agreement to the contrary notwithstanding, no breach of

this Agreement shall defeat or render invalid the lien of any mortgage or deed of trust made in
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good faith for valee, but this Agreement shall be binding upon, and be cffective against, any

Owner whose title is acquired by foreclosure, trusiee’s sale or otherwise.

13.4 Exch werm, covenant, condition and agreement contained herein respecting
any Pavcel shall be a burden on that Parcel, shall be appurtenant to and for the benefit of the other
Parcels and cach part thereof and shall run with the land.

13.5 This Agreement may not be modificd in amy respect whatsoever or
terminated, in whole or in part, except with the coasent of the Owners and Prime Lessees of the
Parcels containing ninety percent (90%) of the total square footage of Building Arca in the
Shopping Center, and then oaly by written instrument duly executed and acknowledged by all of
the required Owners and Prime Lessees, duly recorded in the office of the recorder of the county
in which the Shopping Center is located. No modification or termination of this Agreement shall
affect the rights of any Lienholder unless the Lienholder consents in writing to the modification
of termination.

13.6 Whenever the consent or approval of any Owner is required, soch consent
or approval shall be exercised only in the following manner. Each Parcel shall bave onty one (1)
vote. The Owners (if consisting of more than one [1] person) of cach Parcel shall agree among
themselves and designate in writing to the Owners and Prime Lessees of each of the other Parcels
a single person who is entitled to cast the vote for that Parcel. If the Owners of any such Parcel
cannot agree who shall be entitled to cast the single vote of that Parcel, or if the Owners fail to

designate the single person who is entitled to cast the vote for that Parcel within thirty (30) days
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after receipt of request for same from any Owner or Prime Lessee, then that Parcel shall not be
entitled ©0 vote. In the event a Parcel is not entitied 10 vote, its consent or approval shall not be
necessary and the total square footage of Building Area located on sxid Parcel shall be disregarded
for the purpose of computing the percentage requirement set forth in Section 13.5. Except as
otherwisc sct forth im Section 13.5, in the event an Owner sells its Parcel and becomes the Prime
Lessee thereon, said Prime Lessee is hereby appointed the entity to cast the vote or give the
conscat for said Parced om behalf of the Owney thereof and is hereby granted il of the rights and
remedics gransed to the Owner of said Parcel 5o long as it is the Prime Lessee of said Parcel,
anything in this Agreement o the contrary notwithstanding.

13.7  All notices given pursnant to this Agreement shall be in writing and shalt
be given by personal service, by United States mail or by United States express mail or other
established express defivery service (such as Federal Express), postage or delivery charge prepaid,
mmﬁxmnsmd,aﬁresxdm&cawﬁmmaﬂxadﬂmssmfm&belw—(m,ﬁ
a Transfer Notice has been given, to the person designated in the Transfer Notice). If a notice
must be given to a person other than one designated below or in a Transfer Notice, such notice
shail be sent to the person and address shown on the then cerrent real property tax rolls in the
county in which the Shopping Center is located.  All notices to First Party or Albertson's shall be
sent to the appropriate party at the address set forth below:

First Party:  SB Clinton L.C.
c/o SmithBrubaker

2231 Easy Murray Holladay Road #200
Salt Lake City, Utah 84177
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Albertson's:  Albertson's, Inc.

250 Parkcester Boulevard

Post Office Box 20

Boisc, Ideho 83726

Aticntion: Legal Department
The persos and address 10 which notices are © be givea may be changed at 2y time by amy pasty
upon writtes motice 10 the other party. All notices givea pursvant 10 this Agrecment shall be |
deemed givea upon receipt.

For the purpose of this Agreemsent, the term "receipt” shaill mean the carlier of any
of the following: (i) the date of delivery of the notice or other docnment to the address specified
pursuant w0 this section as shown on the return receipt, (i) the date of actual receipt of the notice
or other docament by the person or entity specified pursuant 1o this section, or (ifi) in the case of
refusal to accept delivery or inability to deliver the notice or other document, the earfier of (A)
the date of the attempted delivery or refusal to accept delivery, (B) the date of the postmark on
the return receipt, or (C) the date of receipt of notice of refusal or notice of nondelivery by the
sending party.

14. SALE & SALE-LEASEBACK PURCHASER. Notwithstanding anything to the
contrary comtained in this Agreement, it is expressly agreed that in the event an Owner sells its
Parcel to an unaffiliated third party and thereafier eaters into a lease (whether a ground lease or
a buikding lease) for such Parcel with such third party or its lessee or sublessee (hereinafter
referred to collectively as the "Prime Lessor™), so long as said Owner is in possession of the

property as a Prime Lessee the parties hereto shall look solely to said Prime Lessee (and said
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Prane Lessee shall be Liable therefor) for the performance of aay obligations cither the Prime
Lesser or the Prinee Lessor siall have under this Agreement and the Prime Lessor shmll be relieved
of any obligation for the performance of or Liability for any of the terms, covenants . conditions
or agrecmests set forth herein relating to either the Prime Lessee or its Parcel.

15. SEVERABILITY. I any term or provision of this Agreement or the application
of it 10 any person or circumstance shall 1o any extent be mvalid or usenforceable, the remainder
of this Agreement or the application of soch term or provisioa &0 persons or circumstances, other
than those as 0 which it is invalid or uneaforceable, shall not be affecied thereby, and each term
and provision of this Agreement shall be valid and shall be enforced to the extent permitted by
law.

16. NOT A PARTNERSHIP. The provisions of this Agreement are not intended to
create, nor shall they be in any way intexpreted or construed o create, a joint venture, parmership,
or any other similar relationship between the parties. | '

17. CAPTIONS AND HEADINGS. The captions and headings in this Agreement are
for reference only and shall not be deemed to define or limit the scope or intent of any of the
terms, covenants, conditions or agreements contained herein.

18. ENTIRE AGREEMENT. This Agreement contains the entire agreement between
the parties hereto and supersedes all prior agreements, oral or written, with respect to the subject
matter hereof. The provisions of this Agreement shall be construed as a whole and not strictly

for or against any party.
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19. CONSTRUCTION. In constrwing the peovisions of this Agreement and whenever
the comtext 30 requires, the uae of a gender siall inchede all other genders, the nee of the singular
shall inciude the piural, and the use of the plural shefl inclede the singuler.
2e. :IOMANDSEVBALOIUGAT!ONS. In the cvent any party hercto is
composed of move than cue (1) person, the obligations of said party shall be joint and several.
21. REOCORDATION. This Agrecment shall be recorded i the office of the recosder
of the coanty in which the Shoppiag Center is located.
EXECUTED as of the date and year first set forth above.

ALBERTSON'S: FIRST PARTY:
50
‘Q‘ Albertson’s, Inc., S B Clinten L.C.,
2 Delaware corporation 2 Utah Emited Esbility company
By: William H. Amold By: _ g M PRuBAvch— -
Its:  Vice President, Real Estate Law Its: MR Bt

EMIRENDOCHCAMA 068
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)=
County of Ada )
Onthis YW day of_chner , 1998 , before me, the undersigned, &

Notary Public in and for said State, personally sppeared Willinm H. Arusld, to me known o be the
Vice President, Real Estate Law, of Albertsen's, Inc., the corporation that executed the foregoing
mnstrument, and acknowledged to me that the said instrument is the free and voluntary act and deed
of said corporation, for the uses and purposes therein mentioned, and on osth stated that he is
suthorized to execute the suid instrument.

01-24-0
Notary Public in and for the State of Idaho
Residing at Boise, Idaho

STATEOF (ifvbe )

) s
County of Dot doda )
The foregoing instrument was acknowledged before me this 27 _ day of

1998, by s Aeetr 771 Libaki, 2 member of SB Clintom L.C., a Utah limited

liability company.

My commission expires:

b-ja- o0 dﬁj% —
Notary in and for the State of Utah
Residing at ,éggég, Cek, Ul
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Parcel 5:

Parcel 6:

Parcel 7:

Parcel 8:

Parcel 9:

Parcel 10:

Parcel 11:

Parcel 12:
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Schedele 1
Description of the Shopping Center Parcels
Lot 1, Clisson Towne Center, Climoa City, Davis Couaty, Utsh, acconding to the
official piat thereof.

Lot 2, Chton Towne Center, Cliston City, Davis County, Utah, according t0 the
official piat thereof.

Lot 3, Clinlon Towne Center, Clinton City, Davis County, Utah, acconding to the
official piat thereof.

Lot 4, Clinkon Towne Center, Clinton City, Davis County, Utah, according to the
official piat thereof.

Lot 5, Clinton Towne: Center, Clinton City, Davis County, Utah, according to the

Lot 6, Clinton Towne Center, Clinton City, Davis County, Utah, acconding to the
official plat thereof.

Lot 7, Clinton Towne Center, Chinton City, Davis County, Utah, according to the
official plat thereof.

Lot 8, Clinton Towne Center, Clinton City, Davis County, Utah, according to the
offictal plat thereof.

Lot 9, Clinton Towne Center, Clinton City, Davis County, Utah, according to the
official plat thereof.

Lot 10, Clinton Towne Center, Clinton City, Davis County, Utah, according to the
official plat thereof.

Lot 11, Clinton Towne Center, Clinton City, Davis County, Utah, according to the
official plat thereof.

Lot 12, Clinton Towne Center, Clinton City, Davis County, Utah, according to the
official plat thereof.
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