11050473

"2595 Bast 3300 South
-Salt Lake City, Utah 84109

11050473

Lo e e . - G S . . 10/11/2010 9:27:00 AM $22.00 . .

- Book - 9867 Pg - 5397-5403
Gary W. Ott .
Recorder, Salt Lake County, UT
BACKMAN TITLE SERVICES
BY: eCASH, DEPUTY -EF 7 P.

WHEN RECORDED, MAILL TO:
‘Mountain West Small Business Finance

SoLYtsSle
15 O T eX-05 T

For recorder's use only

THIRD PARTY LENDER AGREEMENT

- ,HVSTRUCTIONS:. Fill in all blanks in the Agreement. Instructions.regarding particular

certifications.and other matters appear in brackets and itglics.

‘THIS TBIRD PARTY LENDER AGREEMENT (Agreement) is dated this September 17,2010,
by and between UNIVERSITY FIRST FEDERAL CREDIT UNION, (Third Party Lender), of 13347
South Mearket Center Dr., Riverton, UT 84065, and MOUNTAIN WEST SMALL BUSINESS - -
FINANCE, of 2595 East 3300 South, Salt Lake City, UT 84109 (CDC).

RECITALS

-1. As described in the “Autliorizat-ion for Debenture Guarantee (SBA 504 Loan),” as amended .
‘(Authorization), and as detailed below, the Third Party TLender will provide permanent financing {Third

Party Lender Loan), and the CDC will provide a loen (the 504 Loan) funded by & debenture issued by the
CDC and gueranteed by the U.S. Small Business Administration (SBA), to the company or companies .
identified below as Borrower and Operating Company if any, (collectively “Borrower”) for purpeses of
financing the Project described in the Authorization, which involves the acquisition and/or improvemeént of
the real and/or personal property described below, and in Exlibit A 1s such: is attached to this Agreement

. (Project Property): -

SBA Loan #: 40443050-09 :

SBA Loan Name: PARAMOUNT MACHINE, INC.

‘Borrower: DYNATECH GROUP, L.L.C.

Operating Company (if any): PARAMOUNT MACHINE, INC.

.CDC: MOUNTAIN WEST SMALL BUSINESS FINANCE

Third Party Lender: UNIVERSITY FIRST FEDERAL CREDIT UNION

Third Party Lender Loan Amount: §750,000.00 C

Term of Third-Party Lender Loan: 20 years

If Real Property - Project Property Address -

: Street address: 1120 8. Pioneer Road

City, State, Zip code:  Salt Lake City, UT 84104
Attach Legal description as Exhibit A '

_ I Personal Property: Describe property, including name of manufacturer, name of equipment, and applicable serlal
number(s) or viher idertifylng numbers.  If needed, attach a more complete description as Exhibit A.

2. The parties have required the Borrower to grant liens or security interests in the Project Property to secure

the separate loans advanced by the parties (Commq_n Collateral), and the lien or security interest held by CDC
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(CDC Lien) will be junior and subordinate to the lien or security interest heid by the Third Party Lender

. (Third Party Lender Lien), unless CDC and SBA agree otherwise in writing.

 TERMS AND CONDITIONS

Tn consideration of the above factual recitals, the mutual agreements set forth below, and for other
ood and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties
agree as Tollows:

1. Amountof Third Party Lender Loan, The Third Party Lender Loan is fully advanced and
does not exceed the amount allowed in the Authorization. : :

2. Subordination of 504 Loan, CDC agrees to make‘the.ﬁoﬁil.oaﬁ to the Borrower and accepta .

junior and subordinate position in the Common Collateral upon the condition that Third Party Lender
executes this Agreement and makes the Third Party Loan. - :

3. Accurate Information. The Third Party Lender warrants and represents that all information

.proﬁded‘to CDC, including, without limitation, all informaticn regarding the Borrower’s financial condition,

is accurate to the best of its knowledge and that Third Party Lender has not witbheld any material information.
Third Party Lender acknowledges that for purpose of this transaction, CDC is acting on behalf of the United
States Small Business Administration (SBA), an agency in the United :States Government, except that SBA
accepts no liability or responsibility for any wrongful act or omission by CDC. Third Party Lender further
acknowledges fhat any false statements'to CDC can be considered  false statement to the SBA, and that CDC
and the SBA are relying upon the information submitted by the Third Party Lender.

. 4, Waiver of Provision Not to'EncmnberCommon Collateral, If Third Party Lender's
documents evidencing the Third Party Lender Loan and Third Party Lender Lien contain provisions that

. prohibit further encumbrances on the Common Collateral or subordinate debt by the Borrower or which

restrict Borrower’s ability to assign its lease on, or reats, income or profits from, the Commeon Collateral,
then Third Party Lender waives its right to enforce such provisions as they may apply to the 504 Loan and the

. CDhCLien. .

5. Complianee with 504 Loan Program Reguirements. Third Party Lender agrees that all

documents evidencing the Third Party Lender Loan and the Third Party Lender Lien will comply withthe 504

Loan Program requirements, as established by the SBA, identified in the following paragraphs. In the event
that it is detennined that one or more provisions in such documents do not ¢omply with any of these 504 Loan
Program requirements Third Party Lender agrees to waive the right to enforce all such provisions :

- a. No Open-Ended Features and No Future Advances. The Third Party Lender Loan is
not open-ended, Third Party Lender agrees that it will not make any future advances to Borrower-on the
Third Party Loan, provided, however, that Third Party Lender may make reasonable advances against the
‘balance owed cn theloan for the purposes of collection of amounts due, maintenance of collateral, and
protection of the Third Party Lender Lien. '

' b.  No Early Call or Demand Provisions,  Third Party Lender agrees that either (i)
Third Party Lender's documents evidencing the Third Party Lender Loan and the Third Party Lender Lien do
not contain an eazly call feature, or any provision which allows Third Party Lender to make demand under the

. Third Party Lender Loan (other than when such Ioan is in default in making payments on the Third Party

Loan), or (ii) if Third Party Lender Loan or Third Party Lender Lien does contain any such provision(s),
Third Party Lender will not exercise its rights under the provision(s) so long as the 504 Loan has any
outstanding unpaid balance. : ' . C T
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o c...  NoCross-Collateralization, Thirc Party Lender agrees that the Common Collateral
is not now, and will not be'in the future, security for any other financing provided by Third Party Lenderto

Borrower other than the Third Party Loan, unless authorized in writing by CDC and SBA.

d. No Cross-Default, During the term of the Third Party Lender Loan, Third Party
Lender will not exercise any cross-default, "deem at-risk," or any other provisions in documents evidencing
the Third Party Lender Loan or Third Party Lender Lien which aliow Third Party Lender to make demand
prior to maturity (other than when Borrower is in default in meaking payments on the Third Party Lender -
Lozan), unless authorized in writing by CDC and SBA. '

e, ' Maturity and Balloon Payments. The Third Party Lender Loan has an overall -
maturity of at least , and does not require a balloon payment prior to, ten years when made in connection
with a 20-year 504 Loan, or seven years when made in connection with a 10-year 504 Loan.

. f Reagonable Interest Rate. The Third Party Lender Loan has a reasonable interest
rate which does not and will not exceed the'maximum interest tate for Third Party Lender Loans from
commercial financial institutions as published periodically by SBA and in effect as of the date of this
Agreement. (This maximum interest rate is published pericdically by SBA in the Federal Register.)

6. No Preference. Third Party Lender will take no action that would establish a preference (as
defined in 13°C.E.R. 120.10) in favor of Third Party Lender as.compared to CDC and/or SBA, related to
making, servicing, cr liquidating the Third Party Lender Loan (including without limitation actions with
respect to repayment, collateral, guarantees, control, maintenance of a compensating balance, purchase of a
certificate of deposit, or acceptance of a separate or companion loan}, other than Third Party Lender’s senior
lien position on the Common Collateral. ’

7. - Notice of Default under-the Third Party Lender Loen. In the event that Third Party Lender
decides to pursue debt collection or other action agairst-2 borrower due a default under the Third Party Loan
or Third Party Lien, Third Party Lender agrees to give CDC and SBA written notice of such default within
thirty (30) days after the event of default. Adfter a default, Third Party Lender also will give CDC and SBA

" written notice at least sixty (60) days prior-to Third Party Lender's foreclosure upon the Common Collateral.

8. Certification as to Default Interest Rate as Against Borrower. Any right Third Party Lender
may have to increass the rate of interest upon'default under the Third Party Lender Loan, as against Borrower,

.does not excead SBA's maximum interest rate for Third Party Lender Loans from cominercial financial

institutions, in effect.as of the date of this Agreement.

9. Subordination to'504 Loan and CDC Lien, of Amounts Attributable to Default Provisions.

a The term "Default Provisions"” used in this paragraph means prepayment fees or
charges, default interestrates (in excess of the amount of interest charged in the gbsence of a default),
monefary penalties for violations of any agreement between Third Party Lender and Borrower (including

" without limitation penalties for violation of covenants regarding envirorinental conditions); and late payment

fees or charges. _ : _
: . b To the extent the Third Party Lender Lien secures any amounts aftributable to
Default Provisions, which may exist in the Third Party Lender Loan and Third Party Lender Lien, Third Party
Lender Lien is and will be subordinate to the 504 Loan and the CDC Lien. : . :

I In the event of defavlt under the Third Party Lender Loan, CDC or SBA may bring
the Thir¢ Party Lender Loan current or may acquire the Third Party Lender Loan secnfed by the Third Party
‘Lender Lien. Third Party Lender agrees that in either of these circumstances, the amount to bring the Third
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" contest such assignment.

Party Lender Loan current or the purchase price of that loan will be net of all amounts attributable to the

Default Provisions so subordinated to the 504 Loan and the CDC Lien. Third Party Lender firther agrees that

if it receives from CDC/SBA any amonnts attributable to such Default Provisions, Third Party Lender holds
such funds in trust for SBA. and will remit such funds to SBA as soon as possible. .

Paragraph 10 is aptional and is applicable only if marked

XX 10. Liquidation. In the event that either the Third Party Lender Loar-or the 504 Loan is declared
in default, Third Party Lender and CDC and SBA agreeto cooperate in liquidating and/or selling the
Collateral. Third Party Lender agrees to (a) accept a U.S. Treasury check(s) in connection with any
purchase of Third Party Lender’s note or.any foreclosure or liguidation bid by CDC orSBA; (b) to
provide CDC and -SBA with the loan payment status, loan payment history, and an itemized payoff
statement of the Third Party Lender Loan; (¢} to provide CDC and SBA with copies of any appraisals,

environmental investigations, or title examinations.or searches of the Collateral conducted by or for Third
* Party Lender; and {d) to provide.any other information about Borrower or the Third Party Lender Loan

requested by CDC and SBA in writing.

11 Waiver of Right to Indemnification bv.SBA or CDC. If Third Party Lender's documents o

' contain provisions granting Third Party Lender the ight to indemnification by subsequent owners of the

Project Property, then Third Party Lender waives its right to enforce such provisions against SBA or CDC in
the event SBA or CDC acquires title to the Project Property through forectosure of the CDC Lien, acceptance
of a deed in lieu of foreclosure, or otherwise, '

[Insert the following pézragraph if CDC uses Third Party Lender to perform Customer Identification:]

12 Bank Regilatorv Issnes. If Third Party Lender is regulated by one-of the Federal
funetional regulators (Comptroller of the Currency, Federal Déposit Insurance Corporation, Office of
Thrift Supervision, or National Credit Union Administration), Third Party Lender represents that it is
subject to the Joint Final Rule on'Customer Identification Programs (CIP)in 31.CF.R. 103,121 and that it
or its agent will pezform with Tespect to the Borrower the specified requirements of its-CIP, :

13. No Implied Third Partv Beneficiaries.  To the extent there is a conflict betweenthis
Agreement and any provision in.any agreement either Party may have +with a third party, including but not
limited to, Borrower, the terms and conditions in this Agreement shall supercede any such provision. The
parties agree that SBA may enforce this agresment a3 a third party beneficiary, and further agres’ that this
Agreement shall not grant any right, benefit, priority, or interest to.any other third party, including but not
limited to, Borrower. ‘ ) C

14, Successors and Assiens.  This Agreement will inure to the benefit of and bind the
respective parties to this Agreement, and their successors and assigns, including any party acquiring the Third
Party Lender Loan and Third Party Lender Lien by sale, assignment, or other transfer from Third Party
Lender. Third Party Lender agrees that CDC may assign this Agreement to the SBA, and waives all rights to

‘ i3, Federal Law. When SBA is the holder of the loan instruments evidencing the 504 Loan
and any security for that loan (including but not limited to the CDC Lien on the Common Coliateral), this
Agreement and &ll such instruments will be construed in accordance with Federal law. CDC or SBA may use
Jocal or state procedures for purposes such as filing papers, recording documents, giving notice, foreclosing
liens, and other purposes, but by using these procedures, SBA does not waive any federal immunity from
local or state control, penalty, tax, or lability. Neither Borrower nor any guarantor of the note evidencing the
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TENDER:

504 Toan may claim or assert against SBA any local or state law to deny any obligation of Borrower, or
defeat any.claim of SBA with respect to. the 504 Loan. . o .

o 16, _Counterparts,  This Agreement may be gxecuted in any number of counterparts, each of
which will be desmed an or omal and all of which toerether constitute one and the same instrument.

17. Validity of Provisions. Inthesvent that any provision of this Agreement is desmed
invalid by a court of law, all other provisions of this Agreement shall remain valid and enforceable.

18. Revision of this Aereement..  Both Third Party Lender and CDC agree that this
Agreement is a standard SBA Form, and, as such, neither party lhas authority i¢ modify or delete any

provision in this Arrl eement, or add any additional provisions, without pr101 written authorization from the

SBA.

19. ‘ Authoriiy to Execute Acresment, The persons signing below ccmfy that they have been

duly anthorized to execute this Agreement on behalf of the:r*respecnve Party.

UNIVERSITY FIR; /m.
_/” -
ﬁﬁqami 1% "'ﬂfo:o %rséﬂ/:t’u.zﬂ,

CERTIFIED DEVELOPMENT COMPANY (CDC)

MOUNTAIN WEST SMALL BUSINESS FINANCE
By: " /%7' ‘

Robert Bdminster
Title:Vice President

ASSIGNMENT TO SBA
ASSIGNMENT: CDC assigns this Third Party Lender Agreement to SBA.
Date: September 17,2010
Typed Name: Robert Edminster, Vice Presideat
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dpsen HotsewPis iR

STATEOF UTAW ) y

. w88, .

".COUNTY-OF SALs Lawi = 7y

The foregoing instrument was acknowledged before me on c] / Z L’ / 2o by
(individual name of person signing

document), Lgnwiné MAyALEL (title) of UNIVERSITY FIRST FEDERAL CREDIT UNION. |
Notary Public ~

3450 So, Highland Dr.
Sajt Lake City, Utah 84106
My Commission Expires

December 15, 2010

STATE OF UTAH

STATE-OF UTAH )
58,
COUNTY-OF Salt Lake }

The foregoing instrument was aclmowledned before me this September 17 2010 by Robert
Bdminster, Vice President, Mountain West Small Business Finance.

Notary

NOTARY PUBLIC
JULIE J. DUNFORD
3385 Birch Circle
- Sait Lake City, Utah 84109
My Commission Expires
April 17, 2011
STATE OF UTAH
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SCHEDULE A
Order Number: 5-064556

LEGAL DESCRIPTION

Beginning at the intersection of the West line of Pioneer Road and the South line of a proposed
66 foot wide road at a point North 0°08° 10" West 1948.81 feet and South 89°52733” West 19.00
feet from the South Quarter Corner of Section 9, Township 1 South, Range 1 West, Salt Lake
Base and Meridian, and running thence South 0°08°10” East along the West line of Pioneer Road
300.00 feet; thence South 89°52°33” West 280.00 feet; thence North 0°08°10” West 300.00 feet

to the South line of said proposed road; thence North 89°52°33” East 280.00 feet to the point of
beginning.

Parcel No.: 15-09-300-052

Commitment Refi — First American Title Co.
Backman Title Services Ltd.
40f10

BK 9867 PG 5403



