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Third Party Lender Agreement

» by and between JPMORGAN CHASE BANK, NA ‘
(T arty L.ender) whose address is 201 8. Main Street, 3rd Floor, Salt Lake City, UT 84101 .

and MOUNTAIN WEST SMALL BUSINESS FINANCE _, (CDC) whose address is
2595 East 3300 South, Salt Lake City, UT 84109 .

Tmi THIRD PARTY LENDER AGREEMENT (Agreement) is dated this £.& _day of
2
hir

RECITALS

1. As described in the “Authorization for Debenture Guarantee (SBA 504 Loan),” as amended
(Autherization), and as detailed below, the Third Party Lender will provide term financing (Third Party
Loan), and the CDC will provide a loan (the 504 Loan) funded by a debenture issued by the CDC and
guaranteed by the U.S. Small Business Administration (SBA), te Borrower and Operating Company, if
any, identified below (collectively, Bomrower) for purposes of financing the Project described in the
Authorization, which involves the acquisition and/or improvement of the real and/or personal property
described below, and in Exhibit A attached hereto and incorporated herein by reference(Project

PrOPEEaA Loan #: 4650105008
. SBA Loan Name: FITTINGS UNLIMITED, INC
Borrower: RWH INVESTMENTS, LP
Operating Company (if any) FITTINGS UNLIMITED, INC
Third Party Loan Amount: §  450,000.00
Term of Third Party Loan: 25 years
If Real Property Project Property Address:
Street address: 1507 South-Gladiola Strest
City, State, Zip code:  Salt Lake City, UT 84104.
Attach Legal description as Exhibit A
If Personal Property: Describe property, including name of manufacturer, name of equipment,
‘and applicable serial number(s) or other identifying numbers for property valued at $5000 or
more. Ifneeded, attach a more complete description as Exhibit A.

2. The parties have required the Borrower to grant 11ens or security interests in the Project Property to
secure the separate loans advanced by the parties (Common Collateral), and the lien or security interest
held by CDC(CDC Lien) will be junior and subordinate to the lien or security interest held by the Thlrd
Party Lender (Third Party Lender Lien), unless CDC and SBA agree otherwise in wntmg

TERMS AND CONDITIONS
In consideration of the above factual recitals, the mutual agreements sst forth below, and for other

good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the
parties agree as follows:
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1. Amount of Third Party Loan, The Third Party Lender represents that the ‘Third Party Loan
is fully advanced and does not and will not exceed the amount allowed in the Authorization.

2. Subordination of 504 Loan. CDC agrees to make the 504 Loan to the Borrower, subject to
SBA’s approval, and accept a junior and subordinate position in the Common Collateral upon the

condition that Third Party Lender executes this Agreement and makes the Third Party Loan.

3, Accurate Information, The Thn-d Party Lender warra.uts and represents that all mformatlon
provided to CDC including, without limitation, a1l information regarding the Borrower’s financial
condition, is accurats to the best of its knowledge and that Third Party Lender has not withheld any
material information. Third Party Lender acknowledges that for purpose of this transaction, CDC is-acting
on behalf of the SBA, an agency in the United States Government, except that SBA accepts no liability or
responsibility for any wrongful act or omission by CDC. Third Party Lender further acknowledges that
any false statements to CDC can be considered a false statement to the SBA, and that CDC and the SBA
are relying upon the information submitted by the Third Paity Lender..

4, Waiv Provigion Not t be n Collat If any of the Third Party
Lender's documents evidencing the Third Party Loan and/or Third Party Lender Lien contein provisions
that prohibit further encumbrances on the Commeon Collateral or subordinate debt by the Borrower or
. which restrict Borrower’s ability to assign its lease on, or.rents, income or profits from, the Common
Collateral, then Third Party Lender waives its right to enforce such provisions as they may apply to the
504 Loan and the CDC Llen

5. Compliance with 504 Loan Progr@ Requirements. Thlrd Party Lender agrees that all
documents evidencing the Third Party Loan and the Third Party Lender Lien will comply with the 504

Loan Program requirements as established by the SBA and including those identified in the following
subparagraphs, and in the event that it is determined that one.or more of the provisions ini such documents
do not comply with any of these 504 Loan Program requirements, Third Party Lender agrees to waive the
right to enforce all such provzsmns

a0 No Open-Ended Features and No Futuré Advances The Third Party Loan must not
be open-ended. After completion of the project, the Third Party Lender may not make future -

- advances under the Third Party Loan except expenditures to collect the amounts due the Third Party
Loan notes, mmntam collateral and protect the Third Party Lender’s lien position on the Third Party
Loan.

b. Mﬁ@mmms_qm_ Third Party Lender agrees that Third Party

Loan must not contain any early call feature or contain any demand provisions unless the ican is -
" in defanlt, :

c. No Cross-Collateralization. Third Party Lender agrees that the Cominon Collateral
is not now, and will not be in the future, security for any other ﬁnancmg provided by Third Party
Lender to Borrower other than the Third Party Loan in a superior position to that of the CDC lien
ualess authorized in writing by CDC and SBA. S

d.” . No Cross-Default, During the terrn of the Third Party Loan, Third Party Lender
will not exercise any cross-default, "deem at-risk," or any other provisions in documents

evidencing the Third Party Loan or Third Party Lender Lien which allow Third Party Lender to
make demand prior to maturity unless the loan is in default,
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e Maturity and. Balloon Paymenty, The Third Party Loan has a term of at least 7
years when the 504 loan is for a term of 10 years and 10 years when the 504 loan is for 20 vears.

If there is more than one Third Party Loan, an overall loan maturity must be calculated, taking

into account the maturities and amounts of each loan. If there is a balloon payment, it must be
. clearly identifies in the Authonzauon.

f.  Reasonable L;te:egt Rate. The Third Party Loan has a reasonable interest rate
which does not and will not exceed the maximum interest rate for Third Party Loans from

commercial financial institutions &s published periodically by SBA in the Federal Register and in
effect as of the date of thls Agreement.

6. No Preference, No Third Party Lender shall establish a preference beyond its rights as a .
senior lender on the Third Party ann without the prior written consent of CDC/SBA, See 13 CF.R.
§120.10 for a definition of preference. If the Third Party Lender does take additional collateral or
otherwisé have a preference, in the case of liquidation, any proceeds received as a result of a preference
must be applied to the Third Party Lender's debt prior to the proceeds from the 11q111dat10n of the common
collateral held by the CDC/SBA and the Third Party Lender.

7. No ce efault under the Thir In theeventof a default under the Third -
Party Loan or Third Party Lien, Third Party Lender must gwe CDC and SBA written notice, referencing
the loan number for the 504 loan, of such default within thirty (30} days of the eévent of default and at
least sixty (60) days prior fo Third Party Lender's foreclosure upon the Common Collateral,

8. Certification as to Default Interest Rate as Against Borrower. Third Party Lender may not
escalate the rate of interest upon default to a rate greater than the maximum rate published by SBA in the
Federal Register from commercial financial institutions in effect as of the date of this Agresment. SBA
will only pay the interest rate on the note in effect before the date of Borrower's default,

a. The term “Default Chaxges" used in thls paragraph incudes, but is not limited to,

prepayment penalties, late fees, other default charges, and escalated interest after default due
urider the Third Party Loan.

b. To the extent the Third Party Lender Lien secures any amounts attributable to
Default Charges, which may exist in the Third Party Loan and Third Party Lender Lien, Third
Party Lender Lien is and will be subordinate to the 504 Loan and the CDC Lien. This
subordination apphes only to CDC and SBA and their successors and assigns, and in no event,
shall be applicable to Borrower or any guarantor of the Third Party Loan.

) c. " In the event of default under the Third Party Loan, CDC or SBA may bring the .
‘Third Party Loan current or may acquire the Third Party Loan secured by the Third Party Lender _
Lien. Third Party Lender agrees that in either of these circumstances, the amount to bring the
Third Party Loan current or the purchase price of that loan will be net of all amounts attributable to
the Default Charges so suberdinated to the 504 Loan and the CDC Lien. Third Party Lender
further agrees that if it receives from CDC/SBA any amounts attributable to such Default Charges,
Third Party Lender holds such funds in trust for SBA and will remit such funds to SBA as soon as
possible. Should CDC or SBA not purchase the Third Party Loan but rather bring the Third Pasty

loan current, Default Charges on the Thu'd Party Loa.n may remain due and owing from the
" Borrower.
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| _ Paragraph 10 is optional and is aj)plicable only if marked

_ 10. Liguidation. In the event that either the Third Party Loan or the 504 Loan is declared in
default, Third Party Lender and CDC and SBA agree to cooperate in liquidating and/or selling the
Collateral. Third Party Lender agrees to (2) accept a U.S. Treasury check(s) in connection with any
purchase of Third Parfy Lender’s note or any foreclosure or liquidation bid by CDC or SBA; (b) to
provide CDC and SBA with the loan payment status, loan payment history, and an itemized payoff
statement of the Third Party Loan; (¢} to provide CDC and SBA with copies of any appraisals;
environmental investigations; ot title examinations or searches of the Collateral conducted by or

for Third Party Lender; and (d) to provide any other information about Borrower or the Third Party
Loan requested by CDC and SBA in writing,

11. Waiver of Right to Indemmﬁcaggn bx SBA or CDC, If Third Party Lender's documents
contain provisions granting Third Party Lender the right to indemnification by subsequent owners of
the Project Property, then Third Party Lender waives its right to enforce such provisions against SBA.

- or CDCin the event SBA or CDC acquires title to the Project Property through foreclosure of the.

CDC Lien, acceptance of a deed in lieu of foreclosure, or otherwise.

Paragraph 12 is optional and should be marked if CDC uses Third Party Lender to perform Customer
Idenzzﬁcatzon

12 Bank Regulato;y Igsues. If Third Party Lender is regulated by one of the Federal
functlonal regulators (Comptroller of the Currency, Federal Deposit Insurance Corporation, Office of
Thrift Supervision, or National Credit Union Administration), Third Party Lender represents that it is
subject to the Joint Final Rule on Customer Identification Programs {CIP) in 31 C.F.R. 103.121 and that it
or its agent will perform with respect to the Borrower the specified requirements of its CIP.

- 13, No Jmplied Third Party Beneficiaries. To the extent there is a conflict between this
Agreement and any provision in any agreement either Party may have with a third party, including but

_ oot limited to, Borrower, the terms and conditions in this Agreement shall supercede any such

provision. The parties agree that SBA may enforce this agreement as a third party beneficiary, and
further agree that this Agreement shall not grant any right, benefit, priority, or interest to any other
third party, including but not limited to, Borrower.,

. 14 . Successors and Assigns, This Agreement will inure to the benefit of and bind the respective
parties to this Agreement, and their successors and assigns, including any party acquiring the Third
Party Loan and Third Party Lender Lien by sale, assignment, or other transfer from Third Party Lender.
Third Party Lender agrees that CDC may assign this Agreement to the SBA, and waives all rights to
contest such assignment. . '

- .15, . Federal Law, When SBA is the holder of the loan instruments evidencing the 504 Loan-and

: -any security for that loan (including but not limited to the CDC Lien on the Common Collateral), this
- Agreement and all such instruments will be construed in accordance with Federal law. CDC or SBA may

use Jocal or state procedures for purposes such as filing papers, recording documents, giving notice,
foreclosing liens, and other purposes, but by using these procedures, SBA does not waive any federal

- immunity from local of state control, pensalty, tax, or liability. The Third Party Lender may not claim or
. assert against SBA any local or state law to deny any obligation of Borrower, or defeat any claim of SBA”

with respect to the 504 Loan.

16. Termination. This document will be released and terminated upon the payment in full of

 either the Third Party Loan or the 504 loan and all costs related thereto.
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17. Counterparts. This Agreement may be executed in any number of counterparts, each of.
which will be deemed an original, and all of which together constitute one and the same instrument.

18, Vahdmg of Provisions, In the event that any provision of this Agreement is deemed invalid
by a court of competent jurisdiction, all other provisions of this Agreement shall remain valid and
enforceable. -

19, mimn_qf_tmug;gsmm Both Third Party Lender and CDC agree that this Agreement

: is. a standard SBA Form, and, as such, neither party has authority to modify or delete ahy provision in
"this Agreement, or add any additional provisions, without prior written authorization from the SBA.

20. Authority to Execute Agreement. The persons signing below certify that they have been -
duly authorized to execute this Agreement on behalf of their respective party.

LENDER:

JPMOR CHASE BANK, NA
By:

’Tzﬁ-? g

CERTIFIED DEVELOPMENT COMPANY (CDC):;
‘MOU'NTAIN WEST SMALL BUSINESS FINANCE

PnntNaﬁ/ Keler B. Seﬁe:meemdent

Title:

ASSIGNMENT TO SBA
CDC assigns this Third Party Lender Agreement to SBA.;

Date: August 26, 2011
, authorized officer of CDC.

[NOTE: This. documést or a memorandum of same must be recorded in the appropriate forum for lien

 filing, if allowed under state law. - It is CDC Counsel's re.s'ponszbzlzgf to add' any . Ianguage or .

acknowledgments reguzred by state law for recording]
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Qal.&umb_gmaﬂ%(f TEZ (tice),
JPMORGAN CHASE B . NA

THIRD PARTY LENDER AGREEMENT
NOTARY PAGE

SHIRLEY A. BESNER
Notary Public State of Utah
My Commission Expires on:

September 23, 2012
Comm, Number: 576153

STATE OF (o fz h_, )

58,
- couNTY OF Ala 0¥ Hake )

regoing instrument was abkuowledged before me on Ag ;gi &* 2 6‘h ZD 1wy

-\.SQ-C €D ‘ (individual name of person sighing document),

'-O[.OQ.'.ﬁS -

Notary Public !

STATE OF UTAH ' )
’ ) +88.
COUNTY OF THEE L\ X Lo~ )

" The foregoing instrument was acknowledged before me on Angust 26, 2011 by
Keler B. Soffe, Vice President

MOUNTAIN WEST SMALL BUSINESS FINANCE

Nota;y Pub

JULIE J. DUNFORD [ ' ' U
Notary Public Siate of Uloh ' : ' :
My Commission Expires on:
_May 26,2015, ..
Comm. Number: 60678
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SCHEDULE A
Order Number: 5-070708

LEGAL DESCRIPTION

Lot 1, Industrial Centre Park Phase 3 Subdivision, according to the official plat thereof on file
and of record in the office of the Salt Lake County Recorder.

Parcel No.: 15-17-226-005

Commitment Refi — First American Title Co.

Backman Title Services Ltd.
46f10
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