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CONSTRUCTION, OPERATION AND RECIPROCAL ) .
’ EASEMENT AGREEMENT

THIS CONSTRUCTION, OPERATION AND RECIPROCAL EASEMENT
AGREEMENT, made and entered into as of the 2% day of fcizozs ,

1971, by and between UNIVERSITY MALL, INC., a Utah corporation,

'_hereinaftér referred to as "Developer", ZIONS COOPERATIVE

MERCANTILE INSTITUTION, a Utah corporation, hereinafter referred

to as “ZCMI" and J. C. PENNEY PROPERTIES, INC., a Delaware

- corporation, hereinafter referred to as "Penney".

WITNESSETH:

WHEREAS, Developer is the owner of certain tracts of

land located in the City of Orem, County of Utah, State of Utah,

being described in Parts I, IV and V of Exhibit A attached hereto

and by this reference made a part hereof, and being shown and
hereinafter referred 'to as "Developer Tract", "Future SC-1"
and “Future Phase 2" 'upon the plot plan attached hereto as

Exhibit B and by this reference made a pért:ﬁéreof.

WHEREAS, ZCMI is the owner of a certain tract of land

located in the City of Orem, County of Utah, State of Utah, being
-described in Part III..of Exhibit A;'and being shown on Exhibit B,
lsaid tract of iand being hereinafter referred to as the "ZCMI
‘Tract"; and

' WHEREAS, Penney is the owner of a certain tract of land
locétéd in the City of OQOrem, County of Utah, State of.Uﬁah, Seing
described in Part II of Exhibit A, and being shown on Exhibit B
as the "Penney Tract", said tract of land being hereinafter.re—'

ferred to as the "Penney Tract"; and

)

WHEREAS, under even date herewith, Penney
and Developer entered. into a certain SALE AND PURCHASE AGREEMENT

"in writing; and .,

-l-
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WHEREAS, the Pargies hereto desire to establish a
general plan for the protect}on,‘development, maintenance and
improvement of, and to make an integrated use of, the tracts
of land possessed by each and to develop and improve the
premiges designated as ﬁhe Developer Tract, the ZCMI Tract and
the Penney Tract, and at some future date, Future sC~1 and
Future Phase 2 (if added as hereinafter provided),said Developer
Traqﬁ, ZCMI Tract, Penney Tract and Future Tracts being herein—
after cpllectively referred to as the ﬁsh0pping Center Site", as a
regional shopping center hereinafter referred to as the "Center"
or "Shopping anter“, {(for the purpdses of_this REA these two
‘terms shall be synonyﬁOus), of the so-called "Enciqsed Mall*“
type for the mutual benefit of said Parties and of all said
Tracts and of every portion the?eof: and

- WHEREAS, Penney desires to cause to be constructed
.and thereafter to cauge to be opefated, as a part'of the Center
a retail facility, as the same shall exist from time to time, in
one or moreAbuildings'or installations, hereinafter collectively
called "Pehney Store", together with other improvements, all
hereinafter called “Penney Imﬁrovéments“. to be locaﬁed on a
'portion or portions of the Penney Tract, whiéh portions, some-
times hereinafter collectivély called the "Penney Storxe Site",
are shown on Exhibit 'B; and

'WHEREAS, Z2CMT desires to cause to be constructed and
thereafter to operate, or cause to be operated, as a part of
the Center, a retailfacility, as the same shall exist from time
to time, in one or more buildings or installations, hereinafter
collectively called "ZCMI Store", together with other imprové—
ments, all héreinafter called "ZCMIJimprovements", to' be located
on a portion or pprtions of the 2CMI Tracg, which portions,
sometimes hereinAfcer collectigély_éalled~the "2CMI Store Site",
are shown on Exhibit:B; and | . ‘ i '
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WHEREAS, Developer desires to construct and operate
or cause to be operated, as a part of the Center, one or more
buildings or installations, as.the same shall exist from E}me
to time, for ietail océupancy and other occupancy as herein-

after provided, in both Mall Stores, as hereinafter defined,

and Non-Mall Stores, as hereinafter defined, in

accordance with thiskConstruction{ Operation and ﬁeciprocal
Easement Agreement (hereinafter called "REA"), and in addition
thereto. to eredt,.construct.and‘operate the Enclosed Mall (as
hereinéfter defined);:such buildings and impfovements being
hereinafter.collectiveiy called "Developer Iﬁﬁrovements", and
to be located on por%ions of the Developgr Tract, as shown on
Exhibit B; and .

WHEREAS, Developer, ZCMI and Penney each desire to
.grant to the other Parties to the REA ceftainveéséments in, to,
over and across their'respective'Tracts; and | -

WHEREAS, the Parties to this REA desire ﬁo make certain
mutuai provisions for ‘the construction, maintenance and operétion

‘.of the Common Area (as said term is Hereafter defined) ahd other

buildings and improvements upon thé>Sh9pping'Cénter Site, and to .
make certain other covenants and agreements as hereihafter mofe
specifically set forth.

NOW,‘THEREFORE, in consideration of the foregoing, and
~ the covenants and agreements on the part of each Party to the l
others, as hereafter set forth, IT IS AGREED, as foliows:

I DEFINITIONS

As used in this REA, the following terms shall have

the following respective meanings: ,

Ailocable ~ _A. The term "Allocable Share! refers to that part of
Share , ' '

the annual costs&gnd expenses of ‘operating, maintaining
and repairiﬂg the Enclosed Mall payable by each re-

spective Party to this REA for each accounting period.

CTH ™ PH T vooe
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Automobile
Parking
Areas

Conmmon
Area

B. The term "Automobile Parking Areas” shall expressly
include all areas devoted to the use of'the parking of
motor'vehicyes and all'amenities relating thereto, -and
in addition’ thereto shall include all vehicular ingress
and egress routes with?n thelshopéing Center Site, land-
~ scaped and decorative features located theredn or there-

in, -as the case may be.

C. The term "Common Area" refers to all areas within ©
the boundaries of the Shopping Center Siﬁe which are
" .
made available as hereinafter provided for the common .
use} convéﬁ%ence and benefit of Devéloper and all Occu-
pants (as hereinafter defined), and Permittees (as
hereinafter defined) of Developer and such Occupants.
Such Comﬁon Area shall include,“but not be limited

‘to, utility iines and systeﬁs (beyond five (5) feet from
buildings.or;the cﬁrb'line, whicﬁever is greater), Auto-
mobile Parking Areas, sidewalks, malls, including the
vEnclosed Mall, common pedestrian walkways, stairways,
exit corridors, escalators and other vertical trans-
portatién, restrooms not'located within the prgmises of -
_any Océupant;»and similar areas, and in addition mainte-

nance and security offices and equipment sheds. to which

) //f/free access may not be allowed except to authorized

R:8/27/71

'_perééns.

o The Common Area shall not include any buildings,
areés or facilities which are constructed and used for

-»the use of any single Occupant, as provided herein,

_ gasoline sales areas, or within any building, truck
parking, turn-around or dock areas, 'but shall speci-
fically include any elevator,.escalator, dumbwaiter,

'toile§ or othg; similar facility in or adjacent to

(=N : . ‘ .
-any building serving two or more occupants.

Qtf W HHT M08



Common
Building
Component

Developer
Inprovements

Developer
Mall :
Stores

Developer
Non-Mall
Store

ZCMI
Court

. Enclosed
Mall

R:8/27/71

® e o

D. The term “"Common Building Component® shall mean

' any single improvement, which is located partly on

a Tract of land in the Center, the fee interest in
which is owned by one Pérty and partly on a Tract of

land in the Center, the fee interest in which is owned

by another Party.

E. The term "Developer Improvements" shall refer to

" and include Mall Stores, Non-Mall Stores, all Malls,

buildings and other improvements, situated within the

Developer Tract..

F. The terms "Developer Mall Stores" and "Mall Stores”

refer to.the stores in the buildings located on the

Developer Tract which abut on the Enclosed Mall.

e

G. The terms “"Developer Non-Mall Stores" and "Non-Mall

Stores" refer to the stores in the buildings located

~ on the Developer Tract which do not abut on the Encloged

Mall.

H. The term "2CMI Court" refers to that portion of

the Enclosed Mall designated as such on Exhibit B.

"I. The term “Enclosed Mall" refers to the portion or

portions of the malls 1bcated in the Center which are

constructed so that climatic control may be provided
.,f- 1

. therein, and which are designated "H/AC MALL" on

Exhibit B. .z
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Floor J. The term "Floor Area” refers to the aggregate of;
Ares 1. The actual number of square feet of floor
.space in any building located on the éhopping
éenter Site exclusively appropriated for use
by an Occupant or Developer, includihg any re-
cessed store front areas adjacent to Enclosed
Mall, whether or not actuaily occupied, in-
cluding Sasement space and subterranean areas;
" and balcony and mezzanine space within the
exterior face line of the exterior walls (in- .
- cluding basement walls), except party and
interior common walls as to which the center
thereof instead of the exterior faces thereof
shall be used, of all floors; plus |
2. The actual number of square feet of ény
outdoor -area as ﬁay be permitted and is used
by an Occupant other than on a temporary basis
to display and/or sell merchandise or services, -
excluding'gas sales areas;
provided, however, Qhat the term "Ploor Area" shall

not include the following:

~.{a) = Truck ramps,vloading and delivery areas,
whether or not situated within a build-
ing or enclosure. o

(b} Equipment rooms or ar¢as to house heat-
ing, air conditioning and other mechanical
equipment, electrical vaults and meter

© rooms; storage areas Zor maintenance equip=
ment for the common areas; telephone equip-
ment rooms; and rooms for the storage of
supplies for common areas. .

(c) - ‘Common areas.

(a) Signs.

e 5 e e 5 - e ok s
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Lease

Occupant
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No deduction shall be made from Floor Area computed
under the foregoing definition by reason of columns,

stairs, escalators, elevators, dumbwaiters, conveyors

- or other interior construction or equipment within

the building involved.
A determination by the Project Architect (as

hereinafter defined) made in accordance with the

 foregoing definition shall be conclusive  (subject

to Arbitration in the event of dispute) as to the
number of square feet of Floor Area 'in each instance
in which a determination thereéf shall be required
under the provisions of this REA. 'Notwithstanding
anything to the contrafy contained in this REA, during
the period of any damage, destruction, razing, re-
building, repairing, replacement or reconstruction
to, on or of any building in the Center, the Floof
Area of such buildiﬁg shall be deemed to be the same
as the Floor Area of sucﬂ building.immediately prior
to such period, and upon the completion of the re-b
building, repairing, réplacement or reconstruction

of such building, the Projéct Architect shall make

~a new determination of Floor Area for such building

as in the foregoing provisions of this Section '

provided.

o The term "Lease" refers to the lease, sublease,
©a

Sy

"L. The term "Occupant" refers to Penney, 2ZCMI and

R:8/27/71.

eed or other instrument or arrangement whereunder

Occdpant has acquired rights with respect to the use

‘and occupancy of any Floor Area during the term of

-

this REA.

to any person, firm, partnership, corporation, asso-

ciation or other business entity from time to time

6TP W FHZToe

entitled to the use and occupancy of Floor Area in
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Operating

Operator

Penney
Court

party
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the Center under a Lease (as hereinabove defined)
whereunder each Occupant acquires his or its status

as such.

M. The‘term "Operating" §r_"0peration" as used
herein shall mean that the respéctive Stores are

» open to the general public for retail business, or
shall be temporarily not so open for retail busi-
ness by reason of any provision of Section XVI or
Section XVIII, or during any period of recon-
struction of any such Store pursuant to the pro-
visions of Section XIV, or by reason of such

reasonable interrﬁptions as may be incident to the

conduct of a similar business.

N. The term "Operator" as used herein shall mean

Ty i

fthe Party or Parties responsible'for the maintenance

N
i

of the Common Area or any part thereof under the

r

provisions of Section XI.

0. The term "Penney Court" refers to that portion

- of the Enclosed Mail designated as’such 6n Exhibit B.

P. The term ”3arty" shall include Developer, ZCMI and
' jPénney and ényfsuccessors acquiring any interest in or
'ﬁto‘ahy portion of the Shopping Center, except as is
.otherwise p;ovided in-subparagraphs 1, 2,‘3_and 4 of
this paragr?ph P. For all purposesﬁaf this REA,
J. C. Penney Company, Inc. has the status of a Party
- © as respectsxthe Penney Tract so long as J. C. Penney

Company, Inc¢. is a lessee or sublessee thereof.
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exceptions to a successor becoming a Party upon

any transfer or conveyance of the whole or any part of the

follows:

interest of any Party in and to such Party's Tract are as

1. The transferring Party retains the entire

beneficial interest in the Tract 6r‘portion‘

thereof so conveyed under the terms of a deed’

of trust or mortgage.

2. The transfer or conveyance is followed
. N
immediately by a leaseback of the same Tract

or portion thereof by such Party, or an

'affiliate'thereof (a sale and leaseback), in

which event only -the lessee thereof shall

- have the status of Party, so'long as the

lease in question has not expired or been

terminated.

3. The transfer or conveyance is by way of

lease, other than as provided in 2 above, or

_is by way of lease other than from a sub-

Sidiary corporation to its parent provided
that such parent corporation owns one hundred
percent (100%) of the outstanding voting stock

of such subsidiary corporation.

4., The!successor acquires by such transfer .

or conveyance:

7/21/71 j

(a) Less than all of a Party's Tract or Tracts

f

or;interest therein; provided, however, in
the event that Developer conveys a portion
'“ibf Developer's Tract to’'a department store
0ccupqnt-of tﬁe future third store location,
vsaid department store Occupant shail there-

-

upon be a Party: or

Tob 1 DR T
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(b) An undivided interest, such as that of
joint tenant, or tenant in common, in
" such Party's Tract or Tracts, or as
parther or joint venturer in such Party's

interest in its Tract or Tracts.

In the circumstances described in this subparagraph
4, the Persons holding éll-of»the interests in such Tract or
Tracts are to bé considered in the aggregate as a single Party.
In order that other Pérties shall not be required with respéct
to said TractAor Tracts to obtain the action or agreement of,

or to proceed against, more than one Person in carrying out or

enforcing the terms, covenants, provisions and conditions of

~
/,.’ .
this REA, then in the circumstances described in subparagraph

4(a) above, the Persons holding the interest of the Party in
and to not less than seventy percent (70%) of said Tract or
Tracts in question, and in the circumstances described in sub-

paragraph 4(b) above, Persons holding not less than seventy

percent (70%) in intérest in such Party, or 'the holders of un-

divided interests totaling not less than seventy percent (70%)
of the entire estate in and to said Tract or Tracts in question,
shall designate one of their number as such Party's Agent to

act on behalf of all such Persons. If any Tract or Tracts 1is

owned by Persons owning an undivided interest therein under any

“form of'joint or common ownership, then in the determination of

such sevenfy percent.k7d%) in interest, each such owner of sﬁcﬁ
undivided interest shall be deemed to represent a percentage in
interest of the whole of such ownefship equal to his fractional
interest in such Tract or Tracts. Any interest owned by any
Persoﬁ who is a minor or is otherwiée suffering under any legal
disability shall be disregarded in the making of such designation
unless there 'is at such time a dﬁly appointed guardian or other
legil representativveul;y empowered to.act on behalf of such

Person.

'R:8/27/71 R
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In the absence of such written designation, the acts
of the Party whose interest ;s so divided or held in undivided
interests (whether or not he retéins any interest in the Tract
or Tracts in question) shall be binding upon all Persons having
van interest in said Tract or Tracts in question, until such time
as intten notice .of such designation is given and récordéd in
the cffice of the County Recorder, Couhty of Utah, State of Utah,
in which said Tract or Tracts are ldcated, and a copy thereof is
_Seryed upon each of the other Parties by fegistered or certified
mail; provided, however, in the following instance§ all of the
other Parties, acting'jointly, or in the failure of such jbint
action; any other Party at any time may make -such designation of

v»the Parﬁy‘é Agent and notice thereof shall be given and recorded
as above, provided:

. (i) If at any time after any designation of a
Party's Agent, in accordance with the pro-
visions of this subparagraph 4, there shall
for?any reason bé no duly designated Party's
Agent of whoseiappointment all other Parties
have been notified as herein prbvided; or

(ii) 1fa party's Agent has not been so designated

and such notiée has not been given thirty (30)
days after an§ other Party shall become aware

.‘of any change in‘the ownership of any portion

. ‘of‘the Shopping Center:; or
(iii) If ‘the designation of such Party's Agent

ea;lief than the expiration of such tﬁirty (30)
dayvperiéd ehall be reasonably necessary to
‘enable any other Party to cohply with any of

its obligations under this -REA or to take any

Cop W BHT 0

" other action which may be necessary to carry
out the purposes of this REA.
The conveyance, transfer or assignment by any Party shall

"not .act as a release or discharge of that Party from any liabilities,

covenants or duties under the REA.
w=1i-~
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The exercise of any powers and rights of a Party unde;
this REA by such Party's Ageﬂt shall be binding upon all Persons
having an interest in any such Tract or Tracts owned by such
Party. Such Party‘s Agent shall, so long as such designation re-
5ains in effect, be a Party hereunder and the remaining Persons
owning such Tract br Tracts shall be deemed not to be Parties.
The other Parties shall have the fight to deal with and rély upon
the acts or omissions 0f such Party's Agent in the perforﬁance of
this REA; but such désignation shall not, however, relieve any
Person frqm the obligations created by this REA. '

Any Persén designated a Party's Ag¢n£ pursuant to the
provisions of this subparagraph 4 shall be fhe agent of his
principéls, upon whom' service of any process, ‘writ, summons,

order or other mandate of any nature, of any. court in any action,

_sult or proceeding arising out of this REA, or any demand for

“arbitration may be made, and service upon such Party's Agent

Permittees

9/21/71

shall constitute due:and proper service of any such matter upon
ﬁis principal. Uﬁtﬁr'a successor.Party's Agent has been ap-.
pointed and notice of such appointment has been given pursuant
to the provisions of this subparag;aph‘4, the designation of a
Party's Agent shall remain irrevocable. .

Upon. any transfer or conveyance, which transfer or
conveyance would create a new Party, pursuant ‘to the terms here-
of, then ihe powers, rights énd interest herein conferred upon
such new Party with respect to the Tract so conveyed; shall be
deemed assigned, ﬁransferred or conveyed to such transferee or
grantee, and the obligations herein conferréd upon such new Party
shall be deemed 'assumed by such transferee or grantee with re-

Il

spect to the Tract so acquired.

Q. The.term “Permittees" as used in this REA shall mean

and refer to Developer and all Occupants and their sub-

tenants and concessionaires and all of their respective
officers, directors, employees, agents, contractors,

customers, visitors, invitees and licensees.

-12-
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'R. The words "Person" or "Persons" shall both in-
clude individuals, partnerships, trusts, firms,
associations and corporations or any other form of

business entity.

S. The term "Phase I" refers to the buildings and
other improvements intially located on the Tract of

land described in Part VI of Exhibit A hereto.

T. The term "Phase 2" refers to the buildings and
other improvements located on the Tract of land de-
scribed in Part IV of Exhibit A hereto.

v \

U. The tefy *Project Architect" refers to Daverman
Associates, Inc. or such other architect or architects,
duly 1iceneed to practice in the State of Utah, as may
from time to time be/designated by Developer, subjece
to the approvallof Penney and ZCMI; for the planning
of'the Common Area improvement work and other matters

to be performed by it pursuant to this REA.

v. The term "Store"” or "Stores" refers to the Penney

Store and/or -the ZCMI Store and/or the Developer Stores

as the context may approprlately require. Such refer-
ence to the Penney Store shall lnclude the Penney TRBA,
and to the ZCMI Store shall anlude the ZCMI TBA, ex-’

cept where expressly excluded.

W. The term "TBA" shall refer to any facilities for
the sale of tires, batteries, accessories, motor
vehicle fuel products and/or motor vehicle servicing

and repalrs.

¥. The term “Termination Date" refers to the date on
which this REA shall terminate pursuant to the terms

and provisions of Section XXX hereof.

.¥. The term “Tract" or "Tracts" refers to the Developer

Tract, the 2CMI Tract and the Penney Tract, as the con-

text'may appropriately require.

R:8/27/71 K -13-
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II EASEMENTS

A. Developer hereby reserves to itself the right to
grant{easements over the Common Area of the Developer Tract ﬁo
Occupants and Permittees and does hereby grant to Penney and
ZCMI for their respective uses and for the use of their re-
spective Permittees in common with all others entitled to use
the same, non-exclusive easements, in, to and over the Common
Area of the Developer Tract, for ingress to and egress from the
Penney Tract and the ZCMI Tract, respectively, for the passage
and parking of vehicles and passage and accommodation of pe-
destrians on such portions of the Common Area of the Developer
Tract as aie'se; asidé, maintained and authorized for such use
pursuan£ to this REA) and for the doing of such othex things as
are authorized or required to be done on the Common Area of the
Developer Tract pursuant to»this REA. Developer reserves the
right to eject or cause the ejection from the Common Area of the
Developer Tract of any Person'or Persons not authorized, em-~
powered or privileged to use the Common Area of the Developer
Tract. Notwithstanding the fdregoing, Developer reserves the
right to close off the Common Area of its Tract for such reason-
able period or periods of time as may be legally necessaiy to
prevent the acquisition of prescriptive rights by anyone.
Notwithstanding the reservation herein.provided for, and the

right to grant easements, it is expressly understood and agreed.

that such reservation and the right to grant easements is limited

-

-to non;ekcldéive use:of the surface for the féregoing purposes

f . : .
"and exclusive .or non<exclusive uses under the surface for pas-

sage of utilities. No Floor Area, except within approved kiosks

subject to the limitations herein contained,'and except as to
approved expansion.aféas to be developed as permitted in this
"REA, shall be erected and constructed within any part of the

Common Area of the Developer Tract. Any easement granted

pursuant to the provisions

-14-
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of this Section II A may be abandoned and terminated by exe-

cution of ‘any agreement so abandoning or termlnatlng the same

by the Parties who own the dominant estates. Any relocation

of any easement shall be made at the expense of the Parties

reguesting sﬁch relocation.

B.' Penney with respect to the Penney Tract does
hereby reserve the riéht to grant easements in the Common Area
of the Penney Tract to Occupants and Permittees, and does here-
by grant to Develober and 2ZCMI for their respective uses and
the use of their respective grantees and Permittees, in common
with all others entitled to use the same, non-exclusive ease-
mert s in, to and over the Common Area of the Penney Tract, for
ingress to and egress from the Penney Tract forvthe passage and
parking of'vehicles;'and the passage and accommodation of pe-

destrians on such respective portions of the-Common Area of the

Penney Tract, as are set aside, maintained and authorized for

ST
)

&

such use pursuant to'this REA, and for doing such other things
as are authorized or‘required‘to be done on such Common Area.

Penney reserves the rlght to eject or cause the ejection from

- the COmmon Area of the Penney Tract of any Person or Persons

not authorized, empowered or pr1v11eged by Penney to use the
same. Notwithstanding the foregoing, Penney reserves the right
to close off the Common Area of its Tract for-such reasonable

period or periods of time as may legally be nécessary to prevent

" the acquisition of. prescriptive rights by anyone. Notwith-

standing the reservation herein provided for, and the right to

grant easements, it is expressly understood and agreed that

such reservation and the right to grant easements is limited to

non-exclusive use of'.the surface for the foregoing purposes, and

exclus;ve or non- exclusxve uses under the surface for passage

“Tof utllxgxes. " No Floor Area shall be erected and constructed

7/21/71

22T 1 PR



‘grant easements is -limited to non-exclusive use of the surface

for the foregoing purposes, and exclusive or non-exclusive uses

o & © o

. within any part of the Common Area of the Penney Tract, except

in the arxea designated as "Pénney.TQA‘Expansion"on Exnibit B..
Any easement granted pursuant to the provisions of this Section
II B may be abandoned and terminated by execution of an agree-
ment SO abandoning or terminating the same by the Party or
Parties who own the dominant estates. Any relocation of any
easement shall be made at the‘expenée'of the Parties.requesting
such relocation. .

C. 2ZCMI with respect to the zZCMI Tract does hereby

reserve the right to grant easements in the Common Area of the

ZCMI Tract to Occupants and Permittees and does hereby grant to
Developer and Penney for their.respective uses, and the use of
their réspective grantees and Permittees, in ‘common with all
others entitled to use the same non-exclusive easements in, to.
and over the Common Arga of the 2ZCMI Tra;t, for ingress to ana

egress from the ZCMI Tract for the passage and parking of vehicles,

and the passage and accommodation of pedestrians on such re-

spective portions of ‘the Common Area of the 2CMI Tract as are

set aside, maintained and auéhofized for sﬁchiuse pursuant to
this REA, and for doing such otherAthings aslare authorized or
required to be done on such Common Area. ZCMI reserves the
right to eject or cause the ejection from the Common Area of
the 2CMI Tract of any Person or Persons not authorized, empowered
or privileged by 2ZCMI to use the same. Notwithstanding the fore-
going, quLﬁreserves the right tb close off the Cémmon Area of
its Trgék)fér‘sgch'reasonablevberiod or periods of time as may
legally be necéssary'to prevent the acquistion of prescriptive
rights by anyone. Nétwithstanding the reservation hérein pro-
vided for, and the right to grant easements, it is expressly

understood and agreed ‘that such reservation and the right- to

’
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under the surface for passage ofvutilities.l No Floor Area
éhall:be erected and constructed within any part. of tbe Comﬁpn
Area of the 2CMI Tract, except in the area designated as

Future Expansion Area on Exhibit B. Any easement granted pur-
suant to the provisions of this Section II C may be abandoned
and terminated by execution of an agreement so abandoning or
terminating the same by the Party or Parties who own'the dominant
estates. Any relocation of any easement shall be made at the
expense of the éarties requesting such relocation.

D. Developer hereby grants to Penney and ZCMI, re-
spectively, easements ;n, to, over, under and across the De-
velopé: Tract for the following purposes:

1. Non-exclusive easements in the - Common Area
portion of Developer Tract for the installation,
operation, flow :and passage, use, méintenance, re-
paif, relocationiand removal of sewers (including
underground storm sewers), water and'gas mains,
electrical power lines, telephone lines and other
‘utility lines, ‘all of such sewers, mains:aﬂd lines

to be underground, serving in the case of Penney,

buildings or improvements on the Penney Tract, and
_in the case of ‘ZCMI, buildings or improvements on

the ZCMI Tract.-’ )
\ .

The location of all easements of the character

“ . !
dégcfibed in this Section II D 1 shall be subject
£ . ' v
to the prior approval of the Party whoselTract the

easement shall burden.

)

6211 BHT 08
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2. Exclusive easements for the construction, re-

, construction, erection, removal and maintenance on, to,
over, under and across the Developer Tract, of Cemmon
Building Components, and to a distance of l4lfeet, of
footings, steps, wells and supports, canopies, flag-
poles, roof and building overhangs, awnimgs; alarm bells,
signs, lights and lighting devices and other similar
appurtenances to the Penney Store or the ZCMIvStore, as -’
tme case may be appropriate, as are shown in the work-
ing drawings for 'such.Store, approved by Developer pur-
'suant to the provisions of Sectioh IV of this REA, Or
pursuant to any other written agreement hereaftet exe-
cuted between Developer and any grantee of the easement

referred to in this-subdivision 2.

oPenney and ZCMI, respectively, covemant and agree that
their exercise of such easements shall not result in damage or
injury to the bulldlngs or other lmprovements of Developer and
‘shall not unduly 1nterfere with the business operatlon conéucted
by Developer in the Center. The exercxse of the easement rights
referred to in-this Sectlon II D shall be in conformlty with the

prov1sxons of Sectlon TIT of this REA. Any merovements within

any such exclusive easement shall be deemed a part of improve-

ments of the Party granted such easement.

e e - y.

E. Penney with reséect to the Penney Tract hereby

grants:

1. To Developer and ZCMI'non-exclusive easements
in, to, over, umget and across the Common Area of the
Penney Tract for the purpose of the installation, oper-
ation, flow*and‘passage, use, maintenance, repalr, re-

locatjon and removal of sewers (including underground

,/ -

storm sewers), water and gas malns, electrical power
l

: lines,. telcphone lines and other utlllty lines, all
& T , -18-
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of such sewers, mains and lines to be underground,
serving in the case of Deveiopér, the Developer.
Improvements, and in the cése of ZCMI, the ZCMI
Store. ‘
{ The location of all easements of the character
described in this Section II E 1 shall be subject
to the appréval of Penney.

2. To Developer exclusive easements for the
purpose of the construction, réconstruction, erection,
removal and maintenance on, tq'ove:, under anq across
the Penney Tract’df Common Building Components, and

.'tO'a distance of 14 feet, of footings, supports,
canopies, flagpoles, roof and bﬁilding overhangs,
awnings, alarm bells, signs, lights and lighting

. devices and other similar appurtenances to the De-
veloper Improvemenﬁs, as are shown in the working
drawings for sucﬁ.Improvements, approved by Penney,

. pursuant to the provisions of Section IV of fhis REA,
or pursuant to any other written agreement hereafter

executed between Penney and any granteeiof the ease-

ment referred to in this subdivision 2.7

. Developer and 2CMI, respectively, covenant and agree
that their exercise of such easements shall .not result in damage
or injury to the buildings or other improvements of Penney and

shall not interfere %%th the business operation conducted by

Penney in the Centeri: The exercise of the easement rights re-'

ferred to,ip this Section II E shall be in conformity with the

//

provi§£oné of Section III of this REA. Any, improvements within

any such exclﬁsiye easement- shall be deemed a part of improve-

ments of the Party granted such easement.

-19-
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F. 2ZCMI with respeét to the 2ZCMI Tract hereby
grants:

1. To Developer and Penney non-exclusive
casements in, to, over, under and across the
Common Area of the ZCMI Tract for the purpose of
the installation, operation, flow and passage,
use, maintenance, repair, relocation and removal
of sewers (including undergrouﬁd storm ;ewers),
water and gas mains, electrical power lines, tele-
-pﬁgné/;ihes and other utility lines, allabf such
sewers, mains.and lines to be underground, serving
in the‘case of Develoéer, the Developer Improvements,
and in the case of Penney, the Penney Store.

The location of all easements of the character
described in this Section II E 1 shall bei'subject

~to the approvél of zZCMI.

2. To Developer exclusive easements for the pur-
pose of the construction, . reconstruction, erection,
removal and maintenance. on, to, over, under and across
the 2CMI Tract of Common Building Componenté, and to

- a distance of 14 feet, of footings, supports, éanopies,
flagpoles, roof and building overhangs, awnings, alarm
bells, signs, iighﬁsvand lighting degices and other
‘similar appurtenances to the Developer Improvements,
as 'are shown in the working draw;ngs for such Im-
_provements, approved by ZCMI pursuant to the provisions
of Seqtioﬁ IV of ‘this REA, or pursuant to any other
written agreement ‘hereafter executed between ZCMI and
any grantee of the eésement referred to in this sub-~

‘division 2.

-20~"
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Developer'and Penney, re;pectively, covénant and agree
that their exercise of such easements shall not result in damage
or injury to the buildings or other improvements of 2ZCMI aﬁd shall
not interfere with the business operation.conducted by ZCMI in the
Center; The exercise of the easement righté referred to in this
Section II F shall be in conformity with the provisions of

Section III of this REA. Any improvements within any such ex-

~ clusive easement shall be deemed a part of improvements of

the Party granted such easement.

G. Penney with respect to the Penney Tract hereby
grants to Developer non-exclusive easements,in, to, over, under
and across the Common Area of the Penney Tract for tﬁe purpose
of the development and constructioﬁ thereof pursuant to the pro- -
visions of Section VI of this REA. The exercise of the righfé
referred to in this Section II G shall be in conformity with
Section III of this REA.

H. 2ZCMI with respect to the ZCMI Tract hereby grants
to Developer non-exclusive easements in, to, over, under and
across the Common Area of the ZCMI Tract for the purpose of the
development and construction the;eof pursuant to the provisidhs
of Section VI of this REA.

The exexrcise of the easement rights referred to in
this Section II H shall be in conformity with Section III of
this RﬁA.

I. The parties hereby grant each to the other non-

exclusive easements appurtenant to such Party's property for

the purpose of furnishing connection, support and/or attachment

(including, without iimitation, walls, slabs and structural

) o>
o
. fe=]
systems of an improvement) to any building .component owned by ;;
another ‘Party where such building'component constitutes a gg
C - >
Common Building Component. =
. o
T
o
) e
-
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J. The Parties hereto each severally covenant and
agree to indemnify and hold harmless each other Party and the
Tract of any other Party against liability, loss, damage,
costs or expenses, includingvreasonable attorneys' fees, on
accéunt of claims of lien of laborers or materialmen, or others,
forbwork performed or supplies furnished in connection with the
Developer Improvements, or the éepney Improvements, or the zZCMI
Inprovements, respectively, and in the event thai any Tfact
shall become subﬁect to any such lien oﬁ account of work per-
formed or suppliés furnished in coﬁnection with any other Tract
or Tracts, then the Party or Parties so causing such work to be
performed shall, upon request of the owner of the Tract subject
to such.}ien, promptly cause’such lien to be released and dis-
charged of record either by paying the indebtedness which gave -
rise to sucH lien, or posting such bond or other security as
shall be required by léw to obtain such release and discharge.

Developer agrees to indemnify and hold hérmless Pehney

-and the Penney Tract and ZCMI and the 2ZCMI Tract from and against

any mechanics', materialmen's and/or laborers' liens, and all
costs, expenses and liabilities in connection therewith arising
out of the construction pexrformed by Developer in respect to the

Common Area pursuant to the provisions of Sections V and VI

‘hereof (whether performed prior to or. after the execution of

this REA), provided that the‘respective Pafty so indemnified is
not in default in paying. its respective pro-rata share of the
cost thereqf, as provided for in Section VI hereof, and that in
the event that any Tract shall bécome subject to any such lien,
Developer shall, upon request, promptly cause such lién to be
released and disch#rged of record, either by paying the in-
debtedness which gave rise to such lien, or posting such bond

or other securities as shall be required to discharge the lien,

| 7294 rRil] b 72724 B

if established.
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. K. Each easement granted pursuant to the provisions
hereof is»expreésly for the benefit of the Tract of the grantee
and the Tract so benefited shall be the'dominaht'estate and
the Tract upon which sﬁch easehent is located shall be the
servient estate. |

L. Upon completion of the construction of the utility
facilities identified in Section II D 1, Section IT E 1 and.
Section II F i, the Parties hereto shall join in tﬁe execution
of an agreement, in recordable férm pursuant to the provisions
of Section XIX, appropriately identifying the type and location
of each respective utility facility referred to in.said Sections.

M. Upon completion of construction of the construction
elements referred to in Section II D;Z, Section.II E 2 and
Section IT F 2, the Parties to this REA shall join in the execution

"of an agreement,inrecqrdable form pursuant to the provisions of
Section XIX, apprppriatély identifying the nature and'location
of each such construction slement.

N. Any easement granted pursuant to the provisioné of
this Section II shall, in evenﬁ of relocation, be abandoned or
terminated by execution of a Quitclaim Deed so abandoning or
terminating the same, by the owner of the dominant eétate. Aﬁy'
relocation of any easement shall be made at the expense of the
Party or Parties requesting such relocation..

"III EXERCISE OF EASEMENTS

A. The exercise of the easements granted pursuant to
Section II hereof shall be subject to the following provisions:
1. The grantee of any of the utility easements re-

ferred to in subdivision 1 of each of Sections II D, IT E

. ) o

. o

and II F shall be responsible (as between the grantor and =2
. B .o 8N
the grantee thereof)} for the installation, maintenance and. v
repair of all sewers, pipes and conduits, mains and lines =
. . . =

. =

and related equipment installed pursuant to such grant. ;;
' o)

9
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Any such maintenance and repair shall be performed only
after two weeks' notice to the grantor of the gréntee's
intention to do such work, except in the case of emergency,
2nd any such work shall be done at grantee's sole cost andv
expense énd in such manner as to cause as little disturbance
in the use of the Common Area as may be practicable under
the circumstances and the surface area affected by such
" work shall be restored by grantee to the condition it was
‘in:prior to such work.
2. The érantor of any of the utility easements granted
pursuant to subdiyision 1 of each of Se&tions II'D, II E
and II F shall have the'right to relocate on the land of
the grantor any such sewers, mains and lines and: related
equipment then located oh the land of the grantor, .provided
‘that such relocation shall be performed only after thirty
(30) days' noticé of the grantor's intention to so relocate
shall be given to the grantee ‘and such relocation: (1) shall
not interfere or diminish the utility services to the grantee;
'(ii) shall not reduce or unreasonably impair the usefulness
or function of such utility; and(iii) shall be performed at
the sole cost and expense of.grantor.
3. The easements granted by Sections II A, II B, II c,
II D, IT E and II F hereof shail terminate and expire on the

Termination Date ' (except as provided in the following para-

graph 4).

'

4.v The easements granted by subdivision 2-of Sect;ons
ITI D, IT E, II F and by subdivision II I shall xemain in
exlstence so loné as the Stores or Enclosed Mall of the
grantee shall be in existence in the Ceﬁter, except to the
extent that.thevsame physically_relate-td the buildings and
improvements of the grantor of.any such easements (other

than easements for footings), in which event such easements

Qo IV TH T 008
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shall remain in existence only so long as the Stores of
both the gréntor and the grantee of such easements shall
be in existerce in the Center. Interruption in service
of any such easements-éhall be permitted as a result of
acts of force majeure.

5. The easements granted by Séctions II G and IT H
“shall terminate and expirevupon completion of the de-
velopment and construction made pursuant to Sections V_

and VI of this REA.

v PLANS

'A. Daverman and Associates, Inc., 200 Monroe, N.W.,

Grand Rapids, Michigan 49502, is hereby designated as the Project
e ' A :

Architgctf; The ?art@esf-écting unanimously, shall have the right
from/{imé ﬁo time.to-remove, designate or re-designate the Project
Architect. 'Tﬁe Project architect shall prepare the improvement

pléns, including the;general architectural concept of -the Shopping

Center and the integration therewith of all Common Areas of the

Shopping Center; provided, however, that the design specifications

and supervisicn of construction of automobile parking areas and

‘utility systems may‘be provided and performed by Rollins, Brown
) - . . T

and Gunnell, Inc., engineers, or other engineers designated by

Developer, subject to approval in each case of each of the Parties. .

The Parties shall be consulted frequently during the course of

- the prepration of such improvement plans, and if any Party has a

preference as to a particular type of installation, it shall
furnish to the Project Architect and Developer detailed drawings
of such installation-or porﬁion thercof for incorporation in the
imprévcment plans. "The Parties shall promptly after c;ecucion of
this REA, furnish to;the'Project Architect and Developer all
neéeSsary and pertiﬁent information relat;ve to the design of
their Store buildings as it relates to work to be included in‘the
improvement plans. 'Froh time to time Aduring the course of the
preparation of such plans, the ProjectiArchitect or Developer

shall cause progressive working drawings of such plans to be sub-

2001 BT 1009

mitted to the Parties for review, approval and recommendation.
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Such improvement plans shall include:

1. Schematic improvehentﬂplans which shall,
within sixty (60) days following the execution and
delivery of this REA, be subﬁitted by the Projeét
Architect to the Parties for'tﬁeir review and ap-

:;roval. Such schematic improvement plans shall in-
clude elevations, perspective renderings reflecting-
design concepts, layout of pafking and other Common
Area impro&ements.

2. Preliminary improvemenﬁ plans which shall,
within sixty (60) days following the approval‘of the
schematic improvement plans by all of the Parties, be

submitted to the Parties by the Project ‘Architect for
their review. Such preliminary improvement plans shall
be developed from Exhibit B and the approved schematic
improvement plans'and shall conform to said schematic
improvement plans and ﬁo the requirements of this REA

and shall include, without limitation:

(a) Aii'accessfroadways, exterior boundary
walls or fences, project éigns, malls
(wéikways along the perimeﬁe; of com-
mercial area buildings shall be deéigned
byvfhe bﬁiiding architect of such Party,
sugjgct to the approval of the Project
Architect), curbs, curb cuts, entrance
drivewayé, interior roadways, Automobile
Parking Areas, utility loop systems and
L lines to serQe common improvements and
N t ' . ‘such common improvements as the Parties
- may designate, sewer, storm and other
drainage lines or systems; including ex-
tensions thereof, situated outside the
Shopping Center to connect to established
- 'public systems, and fire hydranﬁs,‘light-
" ing facilities and other similar facili-

ties for common use.

7/21/71 : S =26-
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(b)

()

@ .

{e)

(£)

o ©

The location of all facilitiés for commén
uée where the fixing of such location ;s
reasonably poésible, and if precise lo-
cation cannot be shown, specifications
for such locations shall be set forth.
Rough and finish grading plans for the

entire Shopping Center, including all

‘facilities for common use; storm sewers,

including area drains, surface drainage
installations and taps for building con-

nections, and sanitary sewérs for common

use, including taps for building connections.

A composite parking layout for the entire
Shopping Center, including paving, stripiﬁg;
bumpérs, curbs, location of electroliers

and lighting systems, designating areas
which may be separately illuminated from

time to time at the request of any Party.

A compOSLte landscaping plan as prepared

by landscape archltect, specifying overall
plant materials and planting.

The conditions, étandards and architectural
treatment under which such‘improveméntS'

shall be located, constructed or installed.

Such conditions, standards or architectural:

treatment shall not be less than the mini-

mun requirements of the County of Utah, or

" other governmental agency having juris-

‘diction of the performance of the work in

_the Shopping Center, and shall provide that

slewers, drainage,/utility lines andvconduits
shall’npt be constructed 6r<maintained above
the ground  level of the Common Area, except
above ground transformer pads in areas ap-

proved in writing by the Parties.

1
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(g)A The iﬁprovement plans shall not include
“any Floor Area, but shall designate the
general location of the Floor Areas where
such locations have been established.

.(h)‘ Imprdvement of adjacent streets as re-
quired by governmental agencies and
~ other off-sitebimprovements.

(i) Design drawxngs for storm sewers and
area dralns, including extensions there-
of off the Shopping Center Site, sanitary
sewers, water, telephone, gas, electric
power and other utility lines, conduits

‘ and systems, including taps for commercial

 connections at the curb line of adjacent
buildings; said drawings and working draw-
ihgé therefor may be prepared by the
utility companies responsible for such
installations, or the Project Architect
or other architects or engineers, ‘and shall
be™ subject to tﬁe approval’ in writing by
the Parties.

(3) The location and extent of perimeter side-
walks at the buildings; such perimetef side~-.
walks shall be installed by the Party upon

~ whose Tract they are situated and when in-
‘.stalied shali becoméla part of the Common
Area. .
If a Party does not specify any objéction or make a
proposal that would add to or change the schematic or’ prellmlnary

improvement plans to the PrOJect Archltect, with a copy to each

other Party, within forty-five (45) .days from such date of sub-
mission, such plans shall be Aeemed to be satisfactory for
further development. . If there is such‘objection'or proposal
from any Party, the Project Architect shall call a meeting of
"all Parties to be ncld within thlrty (30) days from such date

N
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of submission to resolve and aéjust any objection or proposal
with referencé’{o such improvement plans. All objections or
pro?osals shall be considered at such méeting with a view of
developing such improvement plans in their final form at such
meeting. If at such meeting the Parties are unable to agree
uﬁanimously, all matters of disagreement shall be resolved by

the arbitration procedures of Section XXVI.

During the preparation of the preliminary improvement
plans, or simultaneously with the submittal of the preliminary

improvement plans for the approval of the Parties, the Project

Architect or Developer shall submit said improvement plans to
all governmental authorities, utility companies and districts

v

for their approval. As soon as all necessary approvals are
obtained, the Proje;t Architect or bevelopef shall pfépare a
schedule for the coméletion of all improvement plans and the
actual work containéé therein. Said schedule shall be con-

‘ gistent with and not at variance from the required progress
of the common improvement work set forth undér Section VI
hereof as it relates to the'cobstruction étart.and>completion
dates of the Partieé' Store buildings set forth in Sections V,
VII and VIII of this”REA.

In accordance with said schedule and following thé
approval.ocf the preiiminary improvement plans, the Project
architect or Developer -shall submit éinal improvement plans
in the form of working drawings and ébecificatiéns to the
Part%ég for rgview and approval; such final improvement plans
shall be ‘developed from the approved prelimiﬁary improvement -
plans. . .

If a Party does not specify any objection or make a
proposal that would add to or change the final improvement

plans to the Project Architect oY Developer, with a copy to

‘each other Party, within forty-five (45) days from such date
of submission of su¢h plans or such schedule for completion
of plans, such plans and/or schedules, -as the case may be,

shall be deemed to be satisfactory for final ‘development.
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if there is such objection or proposal from any party, the
Préjeét Architect shall call a meeting of all Parties to be
held within thirty (30) days from such date of submission,

to resolve and adjust any objections or proposal with refer—v
ence to such final improvement plans and/or schedule. All
Objectlons or proposals shall be considered at such meeting
with a view to developing the final improvement plans and/or

schedule therefor in their final form at such meeting. If at

‘such meeting the Parties are unable to agree unanimously, all

matters of disagreement shall be resolved by the arbitration
érocedures‘of Section XXVI. |

B. Additional improvement plans may be developed
by the Project Architect or Developer for the'futurevdévelop-
ment of the Common Areas, or may be developed by others and
submitted to the Project‘Architect for approval. Upon such
preparation or approval by the Project Architect, as the case

may be, such plans shall be submitted to Developer, 2ZCMI and

. Penney for their approval in writing.

. To provide continuity and harmonious architectural
treatment in the‘development or approval of such plans, prior
approved improvement plans shall be followed as a guide in any
such additional plans and in the ‘establishment of conditions,
standards and architectural treatment under which unimproved
areas (if any)_shall be impréved ér additional impgovements
shall be made to previously improved areas.

c. changes may be made in the approved ‘improvement

plans only by agreement in writing of all of the Parties.

R:8/27/71
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' D. 1In order that the Shopping Center shall be de-
signed and constructéd.so aé to present an architectural con-
formity as to each Tract to the'whole, Developer, ZCMI and
Penney shali within one'hundréd twenty (120) days after the
execution and delivery of this REA, cause to be delivered to
the Project Architect, and to each other Party hereto, one
copy of the schematics of their p:oposed plans as respects
the exterior design of their respective Stores or improvements,
anad égree to cause their respective architects thereafter to
consult with the' Project Architect in coordinating their re-
spective plans, so that the buildings to be erected and con-
structed will be in'architecturél‘conformity‘with the approved
general architectural concept of the Shopping Canter. Notwith-
standing anything heréin contained, Developer hereby waives the
right to approve the plans and specifications for the Penney
Stores and the 2CMiI Stores and Penney hereby waives its‘right to
approve thevZCMI Stores ana ZCMT hereby waives its right to ap-

prove the Penney Stores.

E. DNotwithstanding anythingvcontained in the pro-
visions of this Sectién IV, Penney and ZCMI,-réspectively, shall
have the reascnable right of approval of the.éesign of that
portion of th: Enclosed Mall shbwn.bn Exhibit é hereof, abutting
the Penney Store and the ZCMI Store within 100 ?eét thereof re-
spectively..

\% CONSTRUCTION OF DEVELOPéR IMPROVEMENTS
BY DEVELOPER

Al Develdper agrees on a date as soon as reasonably
possible after approval of plans and specifications with re-
spect thereto but not later than November 1, 1971, to commencé
construction of the Mall Stores and the Enclosed Mall, "subject
to the provisidns of Section XVI hereto. Such impfovements
shall be deemed to have commenced upon the daﬁe that Developer
shall commence the construction of the founda;ions of such im-
provements. Developer agrees to use itﬁﬂbest efforts to complete

on or before November 1, 1972, but shall complete the improvements

on or before June 1, 1973,
. -31-
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. pleted the Enclosed Mall prior to the date when the first to open’

ana shall complete same on or before the date upon which either
Pennay of ZzCMI- shall open its store for bu;iness, provided that
such obligation shall be subject to the provisions of Section
XVI hereof. The term “"complete" shall mean as to Developer Mall
Stores finishing of roof, exterior walls and mutually approved‘

barricades between unopened stores and the Enclosed Mall.

In the event Developer shall have failed to have com-

of Penney or ZCMI shall have opened their respective Store for
business, then in addition to any other right Penney or ZCMI may
have[Penney and/or 2CMI as the éase may be, shall have the right.
to enter upon the Developer Tract and éomplete such improvements,
or so much thereof as Penney or ZCMI, respecﬁively, deems in its
judgment shall be required for the operation of their respective
Store, such work to be performed at Developer‘s expense. In the

event Penney or ZCMI performs any work on Developer's behalf, as

hereiyaﬁbve.provided}‘Penney or ZCMI, as the case may be, shall
submig an itemized statement to Developer of dctual expenses soO
incurred and the amount thereof shall be immedia&iy'due and pay-
able. Such statement of account shail bear interest at the
average of the prime rate of interest charged by the majority of
major banks in Salt Lake City at the date éf.éuch expenditure

for bank loans plus 1% per annum (not exceeding the maximim rate
permitted by law) until baid. such Party shall have the right to
deduct the amount so payable with interest from any sum then due

or. thereafter beéoming due by such Party to the Developer. If

the amount so stated is not paid within thirty (30) days, the

" -party performing the work, by serving a written notice upon

Developer describing the Developer Tract, the nature of the work
performed and the cost thereof, and recording a copy of such

notice in the office of the County Recordef of Utah County, shall

establish a lien upon -the Developer'é Tract in the amount stated

in the recorded notice. No lien shall 'exist until such notice

-32-
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is fccordcd. The priority of such lien shall be detcrmined as
of the date of filing the samec of record. Such lien shall also
secure the reasonable costs and expenses‘of enforcing the same,
" plus interest and attorneys' fees.
' B- All work of construction of the Developer Im-
provements shall be made substantxally xn accordance with final

Developer Improvenment plans.

c. The Enclosed Mall shall be constructed in ac-
cordance with plans and specifications approved by the Parties,
insofar as it relates to the plans for attachment to the
building or improvements of any of such Parties. In any deter-
mination of the reasonableness of disapproval for any plan for
such attachment, insurance requlrements to enable any such Party
to obtain superior. rlsk insurance, building code requxrements,
seismic loading, sprinkler protection requirements, increased or
decreased costs of construction. of.the structure'to which at-
tachment is to be made, ané the proposed type of facade of the
structure to which attachment is to. be made shall be relevant
circumstances in resolving questions that may arise in such at-’
tachmant. There shall be no seismic loading or structural stress
on either the Penney or ZCMI Stora Building by reason of the
attachment af the Encloéed Mall to such building and'there shall
be no seismic loading or structural stress on either the Enclosed
Mall or peveloper Mall Stores'by reason of the attachment of the
Ppenney or ZCMI Store building to such improvements. The Enclosed
Mall.shall provide for sprinkler protection within the ceiling
planes, and at all windows and doors abutting the Enclosed Mall

facades of the Penney Store and ZCMI Store consistent with re-

quirements to permit superlor risk 1nsurance for each of said Stores.

The parties further recognize that the air conditioning

specifications of their respective buiidings and the Enclosed Mall

are critical and that the same shall be so designed, constructed,

operated and maintained as not to causé a robbing of air from one

to the other.

-33-
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to thg/physicaL relationshi

In order to develop such plans and specifications as

/'/

p of the Enclosed Mall to the Penney

and ZCMI Store buildings, Penney'and wCMI shall, within thirty

(30) days of written request by Pro

information in connection with thée requirements for superior
risk insurance rating and other adjacent design, which will
enable the Developer to include in its plans for the Enclosed
Mail all necessary building components, including heat and
smoke venting hatches, roof curbs therefor, sprinkler pro-
‘tection,vand'structural provisions for mall facade facing, if

any} The cost of all such building componenté directly re-

i lating to Penney's requirements shall be borne by Penney and
i

those directly relating EovZCMI's requirements shgll be borne
by ZCMI. ' ' '
. D. With reference to the improvements to be erected
and constructed by DeQelcper pursuant to this Section V, the
foliowing provisions shall prevail:

1. There shall be erected within the area desig-
nated for Mall Stores as Buildings A, B, ¢, D, E, F and

.- G on Exhibit B here£0'Mall Stores which shall have the
) levels'and approximate dimensions designated on pxhibit
‘B('and which shall COntaih not less than 240,000 square
feet of Floor Area and not more than 300,000 square feet
Floor Area.’

2. 1In addition, Developer shall have the right, sub-
jéct té the limitations ¢lsewﬁere setvforth in this REA
and hereinafter set forth in this subparagraph 2, to con-
struct a Future Department Store, Future Developer Mall
Stores and Future Enclosed Mall within the aréas sc desig-

nated on Exh;bit B hereto. It is understood and agreed

s
4 ~
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that any of such future construction shall be subject: to

the following:

(a)

{b)

()

(d@)

(é)’

9/2/71

The Future Department Store shall contain not
1ess‘than 80,000 square feet of Floor Area in
the aggregate, nor more than 150,000 square

feet of Floor Area in the aggregate.

The Future Department Store shall contain not
less than 40,000'square feet of Floor Area on
any one floor, nor shall more than two-thirds
(2/3xds) of the total Floor Area of tﬁe Future
Department Store be located on any one floor.
None of the future construction set forth in tﬁis
subparagraph 2 shall be erécted by tandlord un-
less all of such construction shall be erected
simultaneously therewith. |

Developer shall add such additional contiguous
parking:to the shopping Center as'neéessary to

maintain an aggregate of not less than six (6)

‘cars per 1,000 square feet of Floor Area within

the Developer Tract.
The Future Enclosed Mall must be completed and

heating'and/o; air conditioning operable (as ap-

- propriate to the season of the year) at or about

the time the Future Department Store opens for

business.
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VI- CONSTRUCTION OF COMMON AREAS

'A; Concurrently with the construction of the Developer
Improvements pursuant to Section V hereof, ané subsequent to the
approval of the improvement plans provided for in Section IV A,
and subject to the provisions of Sections V B and XVI, Developer,

as COn;racting Party {unless any Party shall in writing request

_that its property be removed from the arrangement providing the

“services of the Contracting Party, in which event such Party

shall act és the Contfacting party as to its Tract), shall enter
into a written contract for and shall do or cause to be done all
on-site work required to construct the "common improvement work"
in Phgse I (excluding the Enclosed Mall énd waikways provided
for in Section VI B 5 and also excluding the off-site work pro-

vided for in Section VI B 10) provided for in the improvement plans,

and (except to the extent work is to be perfbrmed by others) such

contract shall be entered into with a general contractor cnosen

. by the Parties for such common improvement work and shall be sub-

ject to prior written approval'byithe Parties.

In the event it is deemed advisable by any Party to
segregate any part of the common improvement work to the extent
such segregation is practical and/or possible, the Contracting
party or the Project Architect shall obtain seve;al (but need '
not obtain more than six) competitive bids from qualified con;
tractors approved by the Parties for such common improvement work.

In the cvent ﬁhc Partics shall be unable to agrec upon
any bids or sub-bids to be approved, tﬁe lowest bids or sub-bids
from an approved and bondablé contractor submitted for each
common work or part thereof shali be deemed to be the’approved

pid or bids and a contract or contracts for the performance of

such common work shall be let to such bidder.

-35-
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The bid documents and cont?act or contracts under
which such common improvement work is to be performed snall
be subject to the approval of the Parties and executgd by the
Contracting Party. Such contract or contracts shall include
provisions requiring a bond of a contractor (subject to waiver
thereof by éll of the Parties) covering performance, completion
and labor and materiai payment with respect to that portion of
the common improvement work to be performed by each contractor,
naming the contractor as principal and the Parties jointly and

severally as obligees in the form, and wizh the corporate surety

. or sureties, approved by the Parties, which bond will cover the

full amount of the contract price and all of which bonds shall
aggregéte one hundred percent (100%) of the amount of the con-

struction contract price for the common ilmprovement work.

Contracting Party shall perform such services in con-

nection with the common improvement worx as are commonly per-

formed by an owner's representative; provided, however, that each

of the Parties hereto reserves all rights of approval over sub-

contractors as it would otherwise have if it were acting inde-

. s :
pendeqtly of the Contracting Party.

In the event during the course of construction there

shall be any change in the plané and specifications for such con-

struction, which shall entail so-called "extra work" by the con-

tractor, such changes and the amount to be paid to such con-

‘tractor for such extra work shall first be approved in writing

by all Parties.

- In the event a Party shall fail to reject such change

in writing within thirty (30) days fromlthe date of submissicn

of such.change, such change shall be deemed to have been approved

‘by such Party. In the event there shall be any deletion from the

plans and specifications or changes which shall result in a de-.
crease in cost, such decrease shall be reflected in the amount

to be paid to the contractor under such contract.

-36-
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buring the course of construction, siateménts of ex-

penditure shall be submitted by the contractor for approval to

the Project Architect. The Project Architect or'Site Engineerx
shall certlfy ltS approval of such statements, lncludlng the
percentage of work performed under the contract, to the Parties,
' unless the Parties hereto shall have selected some other method
" of approval. Upon receipt and approval of such statements of
expenditure, together with a statement setting forth the determi-
natién of their respective Proportionate Share (as such term is
hereinafter defined in this Section VI), Penney and ZCMI shall
'promptly pay their respective Proportionate Share thereof to
Devclopcr. any disapproval shall be made 1in writing by the Party
so disapproving, and a copy thereof shall be:ifurnished to the
Project Archltec#, the contractor and to all:other Parties within
twenty (20) days following the receipt of the certified statement
of the Project Architéct. Site Engineer will be used in lieu-of

Project Architect for Common Area work outside building areas.

. B. The afogesaid work relative to‘the Center and the
Ccommon Areé portion thereoh shall not include any improvement.
‘work dh the Enclosed Mall but shall consist of the design,
construction and improvement of the remainder of the Common Area,
including, but not necessarily limited to the following:
1. Clearing, rough grading, fill and compaction
requirements for the Common Area, including,excavatibns,
_if any, to develop the same, and including excavating
‘and rough grading for the buildings of the Parties to
the extent design information relating tﬁgreto is
available to Project Architect at the time design work
on this phase of conétruction is in progréss.
2. Finish grading of the Common Area.
3. . all pavihg,.striping'and lighting of the

(o Common Area. -

R.8/27/71
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4. TFacilities for surface and sub-surface
drainage.

5. Malls (however, the cost of tne Enclosed

‘Mall shall be separately stated and shall be paid

for solely by Developer), sidewalks and. curbs located
within the Common Area, and curbs at building peri-
meters, exclusive of sidewalks adjacent to ‘buildings
which shall be constructea pursuant to and as-part

of the building contracts of adjacent buildings.

6. Landscaping of thé.Common Area, including
lighting and-related water systems and related electric
time clocks, and landscaping of the strip of land be-
tween the Shopping Center boundary and Brigham Young
University Diagonal 1300 South on the south and U. s.

Highway 89-91 on the west.

7. Common sewer, gas, electrical, water and tele-
phone facilities to the curb line of the. respective

buildings, or to such other line or point. as may be

'physically pessible in light of slopes of excavation of

buildings, notwithstanding theé fact that such common
facilities may also serve the Developer Improvements,

the Penney Store and/or the Z2CMI Store.

8. All Common Area amenltles, such as benches, trash

baskets, drlnklng fountains, bicycle racks, decorative
features, and similar facilities for the comfort or bene-
fit of the general public shopping in the Center, together
with directional and parking area signs, symbols, di-
rectories and similar nétices for and to the Center, in-
cluding signs ddring construction, shall be of such size,
form and content as the Parties shall-approve (excluding

.

any in the Enclosed Mall).
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Payments or disbursemeﬁts for the common improvement
Qorklshall be made in accordance with the provisions of the'r
contract with the Project Architect or the procedures established
by the Parties with the Contracting Party.

The Proportionate Share of the cost of the categories -
of common improvement work shall be determined for by each of the

Parties on the following basis:

These cost ratios calculated as of the date of

execution of this REA are:

Acres ' Percent
Penney 13,200 . 22.7606
zcMI 15.796 27 .2368
Developer 28.999 50.0026

TOTAL ' 57.995 ' 100.0000

If Developer (i) elects to cause any of the items of

On-Site Improvement work to be constructed on the Phase 2 Tract;

or (il) causes any On-Site work to be constructed on Phase I

Tract designed fdr the sole benefit of Phase 2. Tract; or (iii)
causes any of such On;sife wo?k which is constructed on Phase I
to be designed and installed wiﬁh a capacity greater than that
required to serve the initial Phase I improvements or for the
benefit of Phase 2 Tréct resulting in an increase in the cost
of any such on-site work over and above the cost therefor which

would have been: incurred if such work had been constructed

solely on or solely to service Phase I {excluding the FPuture

-

Depaﬁpﬁéntistore and/or Future Stores as shown on Exhibit B
hereéo), Dcveléper shall pay any such additional cost or
increase in cost, as the case may be. The Project Architect
. L

shall determine any such additionaltéost or increase iﬁkﬁgst and
his determination shall be subjegﬁ to review and approvai by the
Parties. » ;

If thé utility service for Phase I is designed and in-
stalled with capacity to serve Developer ?hase 2 Tract in addi-

tion to Phase I, the portion of such cost attributable to De-

veloper -Phase 2 Tract shall be determined on the basis of
—40-
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Maximum Allowable Floor Area permltted on each such Tract (for

" the purpose of this paragraph only, Maximum Allowable Floor Area

permitted on Phase 2 Tract shall be 100,000 squére feeét).

In the event that Penney or ZCMI lnd1v16ually as con-

tractlng Party, shall perform any of the work hereinabove pro-

vided for as to its respective Tract, as provided for herein,

the cost of any portion of the work performed by a Party, as a

accurate records and books of account,

Contracting Party, on its respective Tract shall be borne by
such Party and shall not be iocluded in the cost of the common
improvement work as provided for hereinabove. "In the event any
Party so performs such work as hereinabcve provided for, said
Party shall be credited for the cost of such portion of tﬁe woxk
allocated thereto under the contract ent:sred into by the De-
veloper as Contracting Party for the comrwn improvement work
against.;ts contribution to be made under said contract as
hereinabove provided. . The.cost and expense of the Enclosed Mallr

shall be excluded from the prov1sxons of this Secclon VI.

. In the event that after having approved any portion
of the work and contract therefor, and after some portion of
the work has been performed, any Party shall require a change

in design or specification and that Party shall be responsible

" for the actual cost of revising or reconstructirg such portion

of work as 1s required to be performed to accommodate such change

in design or specification.

C. The Developer or Project Architect shall keep

‘reasonably and compatibly shall direct, of .the cost of such work

necessary to correct such error or errors shall promptly be made.

i
/"'
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and shall keep such records for a period of at least two (2) 7N
vears from and after the‘compleﬁion of the.common improvenment

work, and each Party} or its duly authorized agent, shall, at

the cost and expense of such Party, have the right during said g
two (2) year period to.audit such records and hQooks of account. E%
In the event any such audit shall disclose any evrror in the 452
‘dete;mination of the cost of the common improvement work and/cr g )
Proportiopate Share of any . Party or‘Parties, then the adjustment éav
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D. The performance of the common improvement work
under any such contract shall be scheduled by the Project

Architect in cohsultation with all Parties, to coordinate such

common improvement work with the commercial work of such Parties.

It is expressly understood and agreed that all common improvement

work shall be substantially completeé not less than thirty (30)

days prior to the opening of the first to open of the Pennéy

Store or the 2ZCMI Store.

E. Subject to the provisions of Section XVI hereof,
there shall be constructed within the Common'aArea, Automobile
Parking Areas containing not less than six (6)--- automobile

parking spaces for each 1,000 square Zeet of Floor Area within

the Center.

Subject to the provisions ot Paragraph A of Section IX

hereof, each Pafty upon - completion of construction of any futﬁre
expansion Floor Area on its Tract, shéll provide in the aggre-
gate not less Ehan six (6) automocbile parxing spacés for each
1,000 square feet of Floor Area constructed or maintained on its
respective Tract. Each parking space shail have a minimum width
of 9 feet 6 incﬁes; provided, howevér, at the time of any ex-
Pansion on Exhibit B‘hereto( any Party recuiring narrower spaces

to comply with parking requirements hereto shall have the right

. at its respective sole cost and eéxpense to restripe the parking

. spaces within its portion of the Common Area to a minimum width

of S feet. parking lanes or bays (which irnclude two rows of

- parking spaces and incidental driveway) shall have a minimum

width of 65 feet. All parking spaces shall be at a 90 degree

angle to driveways.

\
N
N

The fdéllowing minimum requirement:s shall be applicable

to the Automobile Parking Areas:
1. The maximum slope in any portion of said areas
shall not exceed three percent. (3%), unless otherwise

shown in the approved improvement plans.
- . .

~

.-/
/ : )

- S 42—
R:8/27/71 ‘

GCPH 1 HH 008



N

~.
\ . \ .
‘ : . !

2. Lighting shall be provided for Mercury Vapor
fixtures (or other fixtures approved by the Parties on
the improvement plans)iwith area controls as approved
by the Parties and with electric time switches on a
seven-day program, sufficient to produce a minimum

. maintained 1-1/2 foqt candle of lighting, or such other‘
minimum as shall be mutually approved by the Parties.

F. Common Area improvements shall meet the following

requirements:

1. All sidewalks, unenclosed malls-and pedestrian
aisles shall be.of concrete or other approved materials,
and the surface of ‘the Automobile Parking Areas and access
roadéléhéll be paved’in’accordance with the following:
o : ’ja) All parking areas shall contain a mini-

mum 2 inch asphaltic wearing surface
‘and 6 inch gravel base, or other mutually
approve& base. !
(b) All roadways and loading ramps shall bé
surfaced with a minimum 3 inch asphaltic

wearing surface and 5 inch gravel base.

2. Aall fire protective systems shall‘be installed
in accordance with the requirements of local authofities
having jurisdiction over such installation, and any addi-

“tional requiremehts of any qualified inspection firm
representing any Pérty with respect to its improvements;

__for example, National or- Regional Boards of Fire Under-

1
i

writers, or Factory Mutual.
. o

3. The surface of that portion of the Enclosec Mall
devoted to pedestrlan trafflc shall be installed in ac-

cordance with improvement plans approved by the Parties.

4. The finishea surface of the Enclosed Mall shall.
be established at the same elevation as the first floor

of the abutting retail store'building at all access

3394 72412 f?fafxnuq

points, éresent'or future, abutting such buildings.
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5. The quality.of,(i) the.construction, {(11) the
, construction components, (iii) the decorativeaeloments
(including landsceping and irrigation systems for the
landscaping) and (iv) the furnishings, and the general
architectural character and general design (iecluding,
but not by way of limitation, landscaping andbdecorative
elements), and materials selection, the decor and the.
treatment yalues, approaches and standards of thé Enclosed

Mall shall be comparable, at minimum to the gualities,

‘values, approaches and standards (as of the date of open-

1ng) of an Enclosed Mall in high quality regional

Shopping Centers in the Western United States.

VII CONSTRUCTION OF PENNEY .STORE
A. Penney L.grees as soon as reasonably posszble
after completion of its approved flnal plans ‘and spec1l1catlons
for the Penney Store:,uut not later than DeCember 15, 1971,

to cause construction c¢f - -the Penney Store to be commenced and

thereafter to use. its best efforts to complete on or Defore

f erma

February 1, 1973, but‘shall complete no later than July 1,
1973, provided that such obligation shall be subject to the
- provisions of>5ection XVI hereof. Anything herein to the
' contrary notwithstanding, Penney 1is not obligated to com-

. mence construction until Developer Bas commenced con;
" strucxzion of the Developer Improyements, as providedlfor

in Section V hereof.

B. The Penney Store shall have not less than 140,000
square feet of Floor Afea,vshall be two stories in height, to-
gether with a penthouse,' and may contain such other features,
including, but not limited to, an enclosed or open loeding-dock
as Penney may determine. . In no event shall the total‘?loor Area
of the Penney Store and TBA exceed 168,000 square feet of Floor
Area. All work performed .pursuant to.this Section VII shall be
made in accordance with the approved final Store plans and the

other requirements of this REA.

~44-
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C. Penney shall have the right to erect Penney's
TBA building in the area shown on Exhibit B. Such building
shall be not more than one story in height and shall contain

not more than 16,000 square feet of Floor Area.

D. Plans and specifications of the Penney . Store

" and TBa shall be prepared by Penney as soon as reasonably’

possible after Penney has obtaineéd a survey showing‘the lo~
cation of the Property lines within the Center, sewer and
Uulllty line plans, and the topography of the land showing all
bProposed finished grades, and Penney shall have received.soil
reports and analysis basis on test'borings, and other data
pertaining to the site as may be reasonably requ;red for the
Preparation of such plans and specifications.

All such plans and specifications shall be submitted

to Developer for Developer S review and approval as to exterior

‘design thereof, for the purpose of coordinating the Penney Store

with the design of the Mall Stores..
E. | Developer shall make available to Penney, and
Penney shall reimburse Developer for Developer's cost and ex-

penses for installing and providing water and electricity in

such quantities as are reasonably necessary for Penney's use

during-construction, unless such utilities are available di-

rectly from the suppliers thereof.

VIII CONSTRUCTION OF Z2CMI-STORE

. A. ZCMI agrees as-soen as reasonably possible after
completion of its epproved final plans and specifications for
the 2ZCMI Sfore, but not later than September 1, 1971, to cause
construction of the ZCMI Store to be commenced and thereafter

to use its best efforts to complete on or before November 1,
1972, but. shall complete no later than June 1, 1973, provided
that such obllgatlon shall be subject to the provisions of
Sectlon/XVI hereof Anything herein to.the contrary netwith—
standing, 2ZCMI is not obligated to commence conglructiOﬂ until
Developer has commenced construction of the Developer s Im=
provements . as provxded for in Section v hereor.

45~
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B. The ZCM; Store shall not be less than 140,000
square feet of Floor Area, shall not be less than two stories
nor more than three stories in beight, and may cdntain such
other featu;es, including, but not limited to, a loading dock
as ZCMI may determine.\ In no event shall the total Floor Area
of the ZCMI Store, together with TBA and all outdoor sales areas,
exceed 228,000 square feet.. All work performed plursuant to this
Section VIII shall be made in accordance with the approved final

Store plans and the other requirements of this REA.

C. Plans and specifications of the 2ZCMI Store shall
be prepared by ZCMI as soon as reasonably p0551ble after 2ZCMI
has been furnished a survey showing the location of the property
lines within the Center, sewer and utility line plans, and the
topography of the land showing all proposed finished grades, and
ZCMI shall have received soil reports and anaiysis basis on test
borings, and other data pertaining to the site as nay be reason-
ably required for the preparation of sucﬂ plans and specificétions.

All such pléns and specifications shall be submitted
;to Developer for Developer's review and approval as to exterior
design and structural nature theretf,»for the purpose of coordi-~
nating the 2ZCMI Store with the structural nature and design of
the Mall Stores. '

D. Developer shall make available to ZCML and ZCMI
shall reimburse beveloper for Developer's cost and expenses for

water and electricity in such quantities as are reasonably

" necessary for ZCMI's use during construction, unless such

utilities are available directly from the suppliers thereof.

TIX ~FLOOR AREA' AND AUTOMOBILE PARKING AREA
’ REQUIREMENTS AND LIMITATIONS

N

‘Subject to the provisions of Section XVI hereof,

there shall be available at all -times after the completion of
construction required under Section VI heréof, within the

Common Area on each of the Developer Tract, ZCMI Tract, and

Perney Tract, respectively, Automobile Parking Areas containing

6SH W BB T 1008
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not less than 6.0 automobile parking spaces for each 1,000
square feet of Floor Area within each such respective Tract.

In addition, each Party, after any future expansion Floor Area

is ceonstructed on its Tract and as a’'condition precedent to the

opening thereof for business, shall provide not less than 6.0

automobile parking spaces for each 1,000 square feet of .Floor
Area constructed on i1ts respective Tract, including such future

expansion Floor Area.

B. Notwithstanding anything to the contrary con-
tained in this REA, but subject to the maximum square footages

of Section VII hereof, it is agreed that at all times following

- the opening date of the respective Stores, or improvements, as

the case may be, and subject to the provisions of Sections Xiv,
XVI and XVIII hereof, during the term of this REA:

1. Thé Penney Store shall contain not less than
140,000 square feet of Floor Area, or more than 153{000
square feet of Floor Area, together Qith a TBA facility
containing not more than 16,000 square feet. Initial
Building areas shall be as shown on Exhibit B. Any ex-
Pansion may be in the areafdésignated therefor on
Exhibit B. '

2. The ZCMI Store shall contain not less than 140,000
square feet of Floor Area, plus a TBA facility of notvto
exceed 8,000 square feet of Floor Area such that the total
Floor Area shall.be not more than 228,000 square feet.
&nitial building areas shall be as shown on Exhibit B.

_ Any expansion shall be in the area designated therefor on
Exhibit B.
3. The Developér Improvements shall contain not
less than 240,000 square feet of Floof Area, or more
~than 300,000 square feet of Floor Area in the Mall Stores,
excluding the Future (Third) Départhent Store andéd other
futuré expansion iﬁ Phase I as shown on Exhibit B hereto.

Initial building areas shall be as shown on Exhibit B.

08P 1% PHT 4000

Any'expansion shall be in the 'areas designated therefor

on Exhibit B.

-47-



o’ o o @

4. The heights of buildingé in the Center shall
not exceed those specified in Exhibit ¢ attached hereto
and by this reference made a'part hereof,

C. Neither the Shopping Center Site nor any pért
thereof shall be used, and no building or other improvement
shall be thereon constructed, maintained or used for any
pﬁrpose other than the following: '

| . Retail and wholesale incidental thereto,

office and service establishments. including,
without limitation, financial institutions,

.. __..._ motion picture theater, brokerage offices,

éé;// ‘intermittence, beat, frequency, shrillness or loudness.

e e o ‘restaurants, travel and other égencies, but
excluded are automotive sales agency, used
car lot, bowling alley, veterinary hospital,
mortuary, commercial laundry plant, unless
specifically approved in writing by the Parties.
No building within Developer Mall Store Area
shall be used primarily for office purposes
other tharn banks, savings and loan associations,
other financial institutions, insurance agency
and other offices as are approved from time to
time by the Parties. There shall be no skating
‘rink within the Developer's Mall Stores Area,
nor Developer's Future Mall Stores Area. There
shall be no car wash within the initial Dpe~

- veloper's Tract as described on Exhibit A, Part
I hereto, nor on Developer's Future SC-1 Tract
.as described on Exhibit A, Part V hereto.

'

b. Excépt.és otherwise prohibiteq'by this REA, or by
la@, any part>and/or ail of the Shopping Center Site
{excluding Common Areas) may be used for any. commercial or
business operatioﬁ, use or purpose which is expressly iﬂ
authorized herein, or which is common tQ’first-class regional
shopping centers and which is not prohibited by this REA or
by law. |

E. No use or operation will be made, conducted or
permitted on or Qith reépect to all or any part of the Shopping -
Center Site, which use or operation is obnoxious to or out of
harmony with the deveiopment or operation of a first-class
regi&nal shopping‘center, in;luding,‘but.not limited to,
the following:

l. Any public or‘private nuisance.

2. Any noise or sound that is objectionable due to

TOD W PET 008 -

-3. An obnoxious odor.
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4. Any nox;ous; togic,.éausﬁic Or corrosive fuel
or gas,

5. 'Any dust, dirt or fly ash‘in excessive quantities.

6. Any unusual fire, explosion or other damaging or
dangerous hazard,

7. Any warehouse {but any area for the storage of
‘goods intended to be sold at.any retail establishment in
the Center shall not be deemed to be a warehouse)}, assembly,
manufacture, Aistillation, refining, smelting, agriculture
'o% mining operations,

8. Any trailer court, labor camp, junk yard, stock
vard, or animal raising {other than pet shop).

9. Any drilling for and/or.removalnof 5ub—$urface
substances. |

10. Any dumping or disposal.of garbage or refuse except
normal day disposal by‘occupénts.

11. Any fire or bankruptcy sale or auction house
operation.

F. ‘No retail or buginess establishment, including any

to be locatead within any kiosk, shall be located within any

portion of the Enclosed Mall without the approval of Penney and

"2CMI, except for any-kiosk in a location so approved,” The pro-

visions of this Paragraph F.have no application to Developer Mall
Stores. ) |

ZCMI and Penney approve the locations for the six {(6)
kiosks. within thelEnclosed Mall as shown on Exhibit B hereto.
Developer agrees that Pennéy shall have the right to approve the

exterior design, finish, height and occupancy of the two (2) kiosks

" closest to its Store, such approval not to be unreasonably with-

held, and that ZCMI shall have the right to approve the exterior

design, finish, height and occupancy of the two (2) kiosks closest

- to its Store, suéh approval not to be unreasonably withheld.

Developer agrees that the two (2) kxiosks closest to the center

court/shall not exceed 8 feet in height.

28 W BH T 008
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X 'GENERAL CONSTRUCTION REQUIREMENTS

A, Each Party severally égrees to perform its re-

spective work so as not to cause any increase in the cost of

constructing the remainder of the Shopping Center Site or any

part thereof which is not reasonably necessary, and so as not

to unreasonably interfere with any construction work ‘being

" performed on the remainder of the Shopping Center Site, or any

bart thereof, or with the use, occupancy or enjoyment. of the
remainder of the shopping Center site, or any part thereof, by
any o{her Party to this REA, and any other Occupant of the
Shopping Center Site, and the Permittees of any other Party to
this REA and such other Occupants. - Each Party -severally agrees
to take such safety measures as may be reasonably required to-
protect the other Pérties to this REA and the other Occupants
of the Shopping Center Site and the Pérmi@tees of the Shopping
Center Site, and the -property of each from injury or damage
caused by or resulting from the performance of such work by
such Party. - S ‘

B. From and after the opening of the buildings of
any Party abutting on the Enclosed Mall, each other Party there-

after erecting or constructing any building shall erect and con-

‘struct a barricade surrounding the building or buildings so

being constructed. Such construction barricade shall be kept
in place, in good condition and repair, until the building so

be*ng constructed is secure from unauthorlzed intrusion. Aall

. barricades shall be of materials and colors approved by the

Project Archltect

C. Prior to the commencement of the work to be per-

 formed by any Party to this REA, each Party shall submit to the

Project Architect for approval (which approval shall not be un-
reasonably withheld): (i) a plot plan of the Center showing, as

respects the bullalngs and improvements to be constructed by it,

' materlal/ana equlpﬂent storage sites; construction shacks and

(
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other temporary improvements, and workmen's parking areca: and
(11) a time schegdule indicating the approximate date or dates
upon which each portion of the Center used for the purposes
referred to }n tﬁe Preceding subdivision (i) shall cease to be
so used by s;ch Party. Within ten (10) days after the sub-
mission of such plot plan and such time schedule, the Project
Arcnltect shall notify the Party submitting the same, whether
the séme are approved or dlsapproved provided that a failure
to give such notice shall constitute approval thereof by the
Project Architect. If the Project Architect shall dlsapprove
.the plot plan and/br the time schedule (specifying the reasons
for such dlsapproval), the party submitting the same shall
Promptly meet with the- Pro;ect Architect to resolve their
dlfference.

D. Penney,’ZCMI and Developer, each as respects its

respective construction, shall use all reasonable efforts to

cause its architects andg contractors to c00perate and coordinate

JltS construction w1th the architects, contractors and con-

struction work of the ‘other Parues hereto to'the extent reason-
ably practlcable, to achieve the objectives set forth in
Section X C.

Each Party 'further agrees that all construction per-
formed hereunder shall be done in a good and workmanlike manner,
with first- class materials, and in accordance 'with all applicab;e
laws, rules, ordinances and regulations. Each Party shall pay
all costs, exoenses, liabilities and llens arising out of or in

any way connected with such constructlon- .provided, nowever, that

‘ ‘nothing hereln contalned shall be deemed to prevent liens by way

of construction or permanent loans. . ‘ t

o
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E. In the event any mechanics' liens are filed against
the Tract of any Party, the Party permitting, or causing such
lien to be filed hereby convenants to either pay the same and
have it discharged of record; promptly, or to take such action

as may Be required to reasonably and legally object to such lien,

and inall events agrees to have such' lien discharged prior to

the foreclosure of such iien. Upon request of any other Party,
the Party permitting or causing such lien to be filed, agrees
to furnish such security as may be required, to and for the
benefit of such other Party, and to permit a report of title to
be issued by any titld insurance and trust company designated
by such other Party relsting to the requesting Party's Tract
without showing thereoa the effect of such lien,
X1 OPERATION AND MAINTENANCE OF COI‘./IMON AREA

A. Subject to the reimbursement hereinafter provided
and upon completion of the Common AreaAImprovements, Developer
shall operate and maintain, or cause to be operated and main-
tained, all the Common Areas and all of the improvements of the
Common Areas located within the Shopping Center Site and shall
at all tlﬂes maintain- the parking *ndex required under Paragraph
A of Section IX of this REA, and shall Xeep the same in good .
order, condition and repair, and reasonably clean and free of
rubbish and other hazards to persons using such areas.

" Without limiting the generality of the foregoing,

Debeloper, in the maintenance of the Common Areas, shall:

1. Maintain the surface of the Automobile Parking
Area and sidewalks level. smooth ‘and evenly covered with
thc type of surfacing material originally installed there-
’on, or such substitutg thereof as shall be in all respects

equal thereto in quality, appeérance and durability.

.
,
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2. Remove all papers, debris, filth and non-store

refuse from the Center and wash or thoroughly sweep paved

areas as required.

3. Maintain such appropriate Automobile Parking Area
entrance, exit and directional signs, markers and lights
in the Center as shall be reasonably reguired and in
accordance with generally accepted §tandards.for regional
shopping centers in the geoéraphic area, .

‘ 4. Clean lighting fixtures of the Center (as con-
trasted with those appurtenant to premises of QOccupants)
and relamp as needed.

5. Repaint striping, markefs, directional signs,
etc., as necessary to maintain in good condition.'

6. Maintain landscaping as‘necessary to keep it in a
good condition.

7. Clean signs of the Center (as contra;ted with
those of Occupants), including relaﬁping and repairs being
made as required,

8. 'Maintain'all of the Common Areas free from any
unnecessary obstfuctions. It is expressly understood and
agreed that all sale or display of merchandise shall be
within Floor Area and that there shall be no such display
or sale of merchandise in any portion of .the Common Areas,
other than in approved kiosks, and gasoline sales areas.

It is expressly understood and agreed, however, that in

"the event of promotional activities for the Shopping Center

as a whole approved by the Parties, the provisions herecof
may be waived during the period of such promotional event.

9. Pay all electrical, water and other utility

charges or fees for services furnished to such Common Areas,

e ey ~53=
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10. Maintain such utility lines or system whlcn is to
be used in whole or in part to provide service for common
or commercial facilities erected, constructed or installed
on the Tract of one or more of other Parties to the extent
the same are not maintained by public util;ties. l

“ ' . 1l1. Police Common Areas as reasonably required,

12.° Depreciation of maintenance equipment.

13. Perform such other acts as éhall be deemed advis-~

bable for the proper maintenance of the Common Areas,

B. The operation-of thechmmon Areas by the Parties
shall be govérned by the rules and regulations set forth in
Paragraph A of Exhibit E ﬁereto as they may be amended from time
to time by the Parties, Unléss Developer, ZCMI_and Penney other-
wise consent and agree in writing, no charge'of any type shall
. be made' or collected from any Occupant, 6r the Permittees of
any Occupany, for pé?king, or the right to park vehiples in the
Automobile Parking Area, except such Common Area maintenance
charges as may be provided_for in any lease agreement with any
Occupaﬁt.

Neither Developer, Pennéy, ZCMi nor the Permiﬁtees of .
Penney, ZCMI or Developer shall be prohibited or prevented from
§0 parking so long as space is available in the Automobile
Parking Area, and so-long as they do not violate the reascnable
rules and regulatlons covering the use of the Automoblle Parking
Area promulgated :rom time to time by the Parties. Developer,
ZCMI and Penney may'by mutual  agreement prescribe certain
sections within the Common Area, or on other land outside the
Common Area within a reasonable distance from.the nearest boundary
of the Center, for use as parking space by the Occupants of the
" Center, and the employees, tenants, agents, contractors, licensces
and concessionaires of such Occupants.. Each Party shall reguire

its employees and 'the employees of its.agents, contractors,
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licensces and concessionaires to use only such sections as
so prescribed for parking. Each Party agrees to use reasonaole
efforts to enforce the . provisions hereof. It is understood and

agreed that each of the Parties may exclude employee Darﬂlng

‘fror any other portion of tHe Center

Penney and 2CMI shall_pey as their respective sha:e of
the cost of maintéining the common facilities, excluding the
Enclosed Mall, as aforesaid, an amount determined by multiplying
such expenses by a fraction, having as its numerator the number

~of square feet.of Floer Area in the building§ situated on their
respective premises Wéighted on a basis of one hundred percent
{100%) for groung Fibor'Area and fifty percent (50%) for all other
Floor Area -and as its denomlnator the number of square feet of
Floor @rea similarly welghted of all buildings situated within

the entire shopping ceénter; provided, however, that the amount

to be paid by Penney and by 2CMI for each yYear during the term
hereof shall in no event exceed an amount computed by multiplying
‘the number of square feet of Floor Area similarly weighted within
the Penney Improvéments as to Penney's share, and the number of

square feet of Floor 'Area similarly welghted within the 2CMI Im-

provements As to ZCMI's share, by fifteen cents. .sseoee .
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At any time after the opening date, either department store

may serve notice upon Developer and the other department store

that the department store serving such notice elects to maintain

the common facilities (excluding the Enclosed Mall) on its Site

‘on and after a date WHich shall be not less than sixty (60) days

—
TRy

g

after service of such notice.

If either department store shall have elected to maintain

the common facilities f{excluding the Enclosed Mall) on its Site,

(1) Developer shall not longer be required to maintain the com-

mon facilities {excluding the Enclosed Mall) on such department

) store's Site (ii) such department store shall maintain the"common

facilities {excluding the Enclosed Mall) on its Site, (1ii) such
department store shall no longer be obligated to reimburse
Developer for any portion of any expenses incurred by Developerv
for maintenance of common facilities_(excluding the.Enclosed
Mall) on the Shopping Center, and (iv) né part of the Floor Area
on such department store's Site shall be included in calculating
the share of Common Facilities Expense payablé by the other
department store,

At any time during the term of this agreemant, zZcMI and/or
Penney may serveAupon‘DeQeloper @ notice advising Developer
that Developer is in default in maintaining the common facili-

ties fexcluding the Enclosed Mall) of ﬁhe Shopping Center in

=55 (a) -
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accordance with the foregoing. A copy of such notice shall

also be served simultaneously upon any institutional holder of

a conventional first mortgage on the Developer Site. Unless

within thirty (30) days after receipt of such notice by De-
veloper, Developer shall have cured such default %o the satis-
faction of the Parties who shall have served such notice, or
unless the holder of the first mortgage on Developer's Site

shall have assumed maintenance of the common facilities {ex-

cluding the Enclosed Mall) on Develbper's Site, then a non-profit

corporation formed by both department stores ("Maintenance
Corporation") may eleét to take over maintenance and operation
of the common facilities (excluding the Enclosed Mali) of the
Shopping Center by serving notice of such intention upon De-

veloper, which notice shall set forth the date upon which the

Maintenance Corporation will commence maintenance of the

common facilities (excluding the Enclosed Mall) on the Shopping
Center. Together witﬁ such notice, there shall be delivered to
Developer a copy of'an‘agreemententéredinto between the Main-
tenance Corporation and both department stores- which agreement
shall provide for the ﬁaintenance of the common facilitieé
(excluding the Enclosed Mall) of the Shopping:Center by such

Maintenance Corporation for a term of not less than two 2)

-years and shall provide that each department store will contri-
N - : .

bute-%ﬁé pOrtign of the expenses of maintaining the common
facilities (excluding the Enclosed Mall) on the Shopping Center
Site determined in accordance with the foregoing, eﬁcept that
there be no maximum limitation on the contribution to be made

by either department store and that Developer will contribute

its portion of such expenses, such portion to be in that pro-

porticn which the Floor Areas of all the buildings on the

Developer Site bears to the Floor Area of all of the buildings

on the Shopping ‘Center Site. If the Developer shall fail to

~56~
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pay iti,péktion to the Maintenance Corportion in accordance
with é%e agreement referred to heréin, such amount shall be
a lien upon and may be‘satisfied out of the rents thereafter
acéruing to Developer from the‘Tenants and 0ccupaﬂts of all
portions of the Developer Site, and Developer shall pay over
to.the Maintenance‘Corporation all rents received from Tenants
or Occupants of any part of Developer's Site until the amount
due from Developer as its portion of the expenses of maintaining'
the éommon facilities (excluding the Enclosed Méll) on the
Shopping Center shall have been paid in full. Such lien on rents
shall be superior to any other lien or encumbrance granted by
- Developer on such rents, provided, however, that sﬁch_lien shall
be subject~tp the rights of the holder of any conventional in-
stitutional first mortgage on Developer's Site. If Developer
shall fail to pay over sﬁch rents to the Maintenahce Corporation,
the Maintenance Corporation may serve notice upon the Tenants
or Occupants, or any‘¢f them, on Developer's Site to pay their
rent to the;Méintenénce’Corporation until the amount due from
Developer he;eunder sh2ll have been paid in full. The payment”
of rent by any Ténant?or Occupant- of Developer's Site to the
Maintenance Corporation shall be deemed 'to be made for the
account of Developer: and such Teénant or bccupant shall not, by
reason thereof, be deemed to be in default in the payment of
rent under its. lease:or Gccupancy agreement with Developer.
Any rents collected by’the Maintenance Corporation in excess of
the amount then due to the Maintenance Corporation pursuant to
the foregoing shall be paid over to Developer. .
The Maintenance Corpofation‘shall use its best efforts to
maintain thebcommon facilities (excluding the Enclosed Mall)
on' the Shopping Center Site in an économical a manner as is

v/"
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reasonably possible, but shall not be liable to any Party.
Hereto,
. C. Developer, as to the Enclosed Mall, shall, at its
sole cost and expense but subject to the reimbursement herein-

after provided, in addition to the'foregoing, provide heating,

cooling and ventilation for the Enclosed Mall and shall maintain

the air conditioning system therein. at all times when retail
operations on the Developer Tract or the Penney Tract or the
2CMI Tract are open for business and in such manner so that the
temperatﬁre and humidity throughout the Enclosed Mall are at.a
reasonably comfortablé level and in any event, in accordance

with the following minimum design standards;::’

'Heating Seasohx_ A prevailing minimum temperature
‘ '~ of approximately 65°F., with out-
side temperatures ranging from Q°F,
Cooling Season: A prévailing maximum. temperature
of B09F. and a relative humidity

of 50%.

Air conditioning design standards subject to. the following re-
" quirements and conditions: An outside dry bulb temperature of

930F,, coincident with a wet bulb temperature'of 66°F.

Developer shall also maintain the glass, floors, walls

'(excludlng any portion of the walls and ‘windowsg as, also con-

—

//
stltute/a portlon of- ZCMI or Penney Store bu1ld1ngs) and roof
/

‘of the Enclosed Mall in good condition and repair, and shall

‘clean such areas, wash all such glass and replace all electric

lamps as may be required. ZCMI and Penney shall not unduly drain

. \. N . " .‘ . : .
conditioned air from.nor unduly discharge residue or return air

b
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conditioned air from the buildings. containing the retail oper--

o o e e

into, the Enclosed Mall and Developer shall not unduly drain
ations on the ZCMI Tract and the Penney Tract, and Developer
agrees that Occupants of Developer Tract shall be required
not to unduly drain conditioned air from nor unduly discharge
return air into, the Enclosed Mall.

2CMI and Penney shall Pay to Developer a poftion of the
following‘specific expenses of operating and maintaining the
Enclosed Mall: (i) heating, (ii).ventilating, (1ii) air
conditioning, (iv) lighting;‘(v) ¢leaning, (vi) maintaining the
heating, ventilating and air conditioning equipment real estate
taxes attributable to the Enclosed Mall propérty, (viii) premiums
for fire and extended coverage insurancevpolicies upon the

Enclosed Mall,  (ix) the cost of keeping the Enclosed Mall

L. ' S .
in good order and repair and {x) depreciation of maintenance

- equipment. Notwithétanding anything herein“contained, no

charge shall be inciﬁded by Developer within“the-foregbing

expenses for costs of construction, depreciation, interest

on Landlord's investment, compensation of executives

and supervisors, overhead, profit, rent or any other items
properly classified as capital expenditures. Each department
store shall bhe entitled to inspect and audit Developer ‘s books

and records and to require Developer to furnish such additional

‘information at reasonable times for the purpqse'of verifying

‘the computation of its portion of said expenses and any dispute

over such portion shall be settled in accordance with the Section
. Ao :
of this lease captioned "XXIV". Full and accurate books and’

records shall be maineained,by Developer and retained at its

office set forth at the head of this agreemnt for a period of
at least three (3) years following the payment by ZCMI and Penney
of the portion of the ;expenses reflected by such hooks and

records.

~59-
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Such portion payable by Penney shall be in thatvproportion
thcb the number of lineal feet of its Store building abutting
the Enclosed Mall bears to the number of_lineal feet of all
store buildingsvin the Shopping Center abutting the Enclosed
Mall, but in no event to exceed a sum equal to five cents per
square foot of Floor Area within the main level of the Penney

Store building abutting the Enclosed Mall.

Such portion payable by 2ZCMI shall be in that proportion
which the number of lineal feet of its Store building abuttlng
the Enclosed Mall bears to the number of llneal feet of all
store buildings in the Shopping Center abutting the Enclosed
Mall, but in no event to exceed a sum equal to flve cents per
square foot of Floor Area within the main level of the 2CMI

Store building abutting the Enclosed Mall.

ZCMI and Penney shall be entitled to inspect and audit
Developer's books and records at reasonable times for the pur-
poses of verifying the computation of its portlon of sald ex-

- penses and any dzspute over such portion shall be settled by

arbitration. . : ' —
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Full and accurate books and records shall be maintained by
Developer and retained at its office set forth at the head of

this agreement, at least for three (3) years after the payment

. by ZCMI and Penney of the portion of the expenses reflected by

such books and records.

XII INDEMNIFICATION AND PUELfC
' LIABILITY INSURANCE

A. Each Party covenants-to, and does hereby indemnify

"and hold harmless each other Party, respectively, from and against

all claims and all costs, expenses and liabilities (including
reasonable attorneys' fees) incurred in connection with all claims,
including any action or proceedings brought therébn,'arising from
or as a result of the death of or any accident, injury, loss or
damage whatsoever caused to any natural Person, or to the property
of any Person, as sha}l occur in or about the Common Areas on' the
Tract of each such Paify,lrespectively. The indemnity herein pro-
vided for shall not extend to any negligent act or omission of

the other Parties, or'their respective agents, servants or em-

 ployees, or any negligent act or omission of such other respective

Party's licensee, concessionaire, égent, servant or employee.
B. Each party shall at all times dQuring the term of
the REA, maintain, or cause to be maintained, in full force and

effect, the following'insurance covering the Common Area within

‘lts Tract, with a financially responsible insurance company or

companies: Comprehensive Public Liability insurance, with limits

of not less than OneiMillion Dbllars ($1,000,000.00) 'for each

individual, and One Miliion Dollars ($1,000,000.00) for each
accident, and Two Hundred and Fifty Thousaﬁd Dollars ($250,000.00)
for Property Damage in the performance of its obligations under
this Section; anh Party shall furnisﬁ to all'other Parties, on
or before the effective'date of any such policy, evidence that
the insurance referred to in this SectionlxII B is in. force and

effect and that the premiums therefor have been paid. Such
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/(/ —61-

A A
8/30/7L . .0



® & e o

insurance shall expressly insure to the extent of the limits
above provided, the indemnity of such Party contained in
Section XII A. A Party may carry the insurance provicded for
herein under any plan of self-insurance and/o: under any
so—cailed blanket policy or policies as provided in Section
XIII C hercof provxded that in such event, each Party shall
have the same r;ghts and protectlons it would have had if in-
surance coverage had been provided under a policy of insurance

as above set forth.

.X-III FIRE AND E)(TEL\’IjED COVERAGE INSURANCE
A. .Developer, as respects the Developer Improvements,

including the Enclosed Mall, will carry or cause to be carried

fire rd extended COVcrage Lnsurance in an amount at least egual

!

O eighty percent (80%) of the rep~acement cost. {but exclusive

ot

£ the cost of excavatlon, foundations and fooylngs) 0f the De-

[o]

veloper Inovovements -insuring against loss or damage from causes

or events which from time to time are included as covered risks ,

under standard insurance industry practices within the classifi-

cations of fire and éxtended coverage, and specifically against

< .

at least the following perils: loss or damage by fire, windstoza,

Y

cyclone, tornado, hail, "explosion,. riot, riot attending a scrike,

3
[el}

civil commotion, mallClOUS mlschLef, vancdalism, aircraft a

vehicle, and 'as to the Enclosed Mall only smoke damage and

(6]

sprinkler leakage. Such insurance shall be carried with £i-

nancially responsible insurance companies and may be carried

Pt R L L T e v T e ey v e e e e e e w e SN

W mrsmmnang a4 s g gy g e ot g e et e

-62-

R:10/1/71

QP 1 P x00e |



o o e o

under a policy or policies covering other property owned or

controlled by Developer; provided that such policy or policies

allocate to the properties required to be insured by this
Section XIYI A an amount not less than the amount of insurance

required to be carried by Developer with respect thereto pur-

" suant to the first sentence of this Section XIII A. Developer

shall furnish to all Parties evidence that the insurance re-~
quired by this Section XIII A is in force and effect and that
the premiums therefor have been paid. Developer agrees that
such pol;czes shall contain a provision that the same may not
be. cancelled thhout ‘at least ten (10) days' prior written
notice belng given by”the insurer to other Parties hereto,.

‘B. Penney :and 2CMI, as respects the Penney and zCMI
Stores, respectively, each covenants with the other and with
Devel oper that it wlll carry insurance of the clessification
referred to in Secﬁion.XIII A, equal o eighty percent (80%)
of the replacement cost thereof (exclualve of the cost of exca-
vatlon, foundations and footlngs) Such insurance shall be
carried with financially responsible fire insurance companies

and may be carried under a blanket policy or policies covering

;other property owned 'or controlled by Penney or ZCMI, or a sub-

sidiary, successor orlcontrolling corporation of Penney or 2ZCMI;

- provided that such pollcy or policies is in a face amount of not

less than eighty percent (SOA) of replacement cost of all _pro-

perties covered by such policy or polxcxe Penney and 2CMI
shall furnish to the other Party requesting same, evidence that
the insurance required to bhe carried'by it pursuant to this
Section XIII B isin full force and effect and the premiums there-
for have been pald., Penney and z2CMI agree that any such policy
shall contain a provxs;on that the .same shall not be cancelled
without at least ten ' (10) days' prior written notice being given

by the insurer to each of the other Partles hereto,

~63-
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€. Anything herein contained to the contrary notwith~
'standing, Penney and 2CMI ana.any future third department store
leasing premises on the Developer Tract frpm the Developer may,
at iﬁs respective election, carfy the insurance required to pe
carried by it pureuant to said Secﬁioh XII B and Section XIII B
under (i) any plan‘of self=-insurance wﬁich may from time to time
be maintained in force and effect by it or any wholly-owned sub-

sxdxary of such Party and such Party guarantees or otherwise

legally obllgates for such self- -insurance; Provided, however,

‘that such Party or the entity guaranteeing theé performance of
'such Party of ltS obligatlons under this R3A ‘shall have and
maintain an lnsurance'reserve Or assets which is adeguate for the
risks covered by such plan of insurance: and provided further that
it shall furnish to Déveloper evidenee of the adequacy of such
reserves or assets Ké net worth of $20,000,000 or more, as shown
:in its latest annual”éeuited report to shareholders, 'shall in all
- instances conclusively be ‘deemed to be adequate for the purposes
of this Section), or (ii) any so-called blankét policy or policies
of insufance coverinﬁ*this and other locatiohs of Penney, 2ZCMI

and any such future third departmeht stoée, respectively; or in

‘any other manner acceptable. to each of the other Parties insure

against or otherwise covet the risk of damage or destruction in -a
manner which will assure the financial abiiity to perform the
obligation to rebuild the improvements on ité'respective Tract.

————
i

D. Each Party hereby releases each of the other Parties
from any liability for any loss or damage to the pr roperty o; each
occasioned to such Property, whlch loss or camage is of the type

Generally covered by fire,insurance with extended coverage. Each

Party covenants that lt w111 to the extent such ;nsurance en=-

doresement is available, obtain for the benefit of each other
Party a waiver of any right of subrogation which the insurer of
‘//,;% such Party may acquire against any other Party or Partics by

/
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virtue of the payment of any such loss covered by such insurance.

The obligation of any Party to obtain such endorsement is limited

to the extent that it need not acquire the same unless the Party

S0 requesting same shall pay any increase in the cost of such

insurance..
e

-

/ E. Aanything contained in this REA to the contrary
notwithstandihg. no Party to this REA shall be liable to any
other Party to this REA for any loss or damage to buildings or

other improvements on the Shopping Center Site, or contents there-

of, caused by fire or by other risks covered by standard fire and

' extended coverage. insurance, irrespective of any negligence on

the‘part of such Party which may have contributed to such loss or

damage.

F. Developer covenants, in connection with fire and

extended coverage insurance ‘required under Section XIII A carried

. by Occupants of the Developer Tract, to and with Penney and ZCMI,

that it w1ll obtain in its favor a waiver of ‘the right of sunro-
gation from all Occupants occupying any building on the Developer
Tract. All such Occupants shall obtain for the benefit of each

other Party a waiver 'of any right to subrogation which any insurer

of such Occupany mayfécquire against any othler Party*ér Part;es

by virtue of the payment of any such loss covered by such insurance.:
All Occupants of Developer Tract by becoming such Occupants shall :
be determined to have specifically waived all rights against the

Parties as herein provided. Penney and 2CMI 'covenant with Developer

-that any fire and extended coverage insurance policies which they

rmay from time to time carry upon their improvements will contain
a walver of the right of subrogatzon against all such Occupants

of the Developer Tract.

G. Develqur covenants that with respect to all fire
and extended cove;age insurance carried by it that each policy -
shall expressly provided that in case of any 1oss which exceeds
$50,000, the amount of any clalm shall be paid to such bank or
trust company qualified under the laws of the State of Utah, and

having its -principal office in salt Lake City, Utah or Orem, Utah,

62, 3w fpg[mm

as Developer shall designate for the'custody and disposition: as

herein provided, or shall be held by other security approved by

ZCMI and Penney.
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In every case of loss or damage to the buildings, all proceeds
of such insurance (excluding the proceeds ofvany rental value,
Or use and occupancy insurance of Developer) shall be used with
all reasonable diiigence by Developer for rebuilding, repairing
or otherwise reinstating the same buildings in a good and sub-
stantial manner, to the extent requlred to be reconstructed pur-
suant to the provisions of Sectlon X1V, all according to the
original plan and elevation thereof, or such modified plan con-
forming to the then laws and regulations as shall first have
been approved in writing by thevParties hereto anq'any bene—
ficiary of a first deed of_truét.‘ _
Payment of the progeeds‘shall be made by the trustee
of the funds to Developef, as follows;
1. At the end of each month, or from time to
time, as may be agreed upon, against Developer‘s
Architect's Certificate, an amount which shel; be
that proportion 'of the award held in trust which
ninety percent (90%) of the payments to be.méde to
the contractors‘or materialmen for work done,
material supplied and services rendered durlng each
' month or other périod bears to the total contract
price. S
2. At the completion of the work, the balance
of such proceeds required to complete the payment of
snch work shall be paid to Deveibper, provided that
at the time ef such payment (a) there are nc liens
~against the preperty by reason of such work and with
respect to the time of payment of any balance re-
‘maining to be paid at the completion of the work the
period with;n which a lien may be filed has expired,
or proof has been submitted ﬁhat all costs of work

theretofore incurred have been paiq, and (b) Developer's

-66-
8/30/71

ogpmwppgrmw



-

\

i:j ’
@/

“part hereof.

® o | o @

Architect shall certify that all required work is

completed and proper and of a Quality and class

Comparable to the orlglnal work required by this

REA, and in accordance w1th the approved plans and

specifications.

- In ohe event'Developer is not requifed to rebuild under

Section XIV, then all of said funds shall be paid by the trustee
TO0 the Developer, |

XIV//COV:NANMS AS TO REPAIR, MAINTENANCE,
// - ALTERATIONS - AND RESTORATION

o ' .
A, .Developer shall at all times during the term of

this REA, from and after the ocpening £for business of any of the

Developer Improvements subject to the provisions of Paragrapn

D 2 of this Section, keep and maintain (or cause to be kept and

maintained) in good order, condition and repair all completed
portions of the same. ‘Such maintenance shall be made in ac-
cordance with the rules and regulatlons from time to time adopted

by the Parties hereto, and such maintenance and operation, and

the rules and regulatlons, until amended by the Parties hereto,

shall be as provided in Exnhibit E attached hereto and made a

o

B. ' Penney and zcMI, respectively, shall at ‘all times

during the term of this REA from and after the opening of busiress

of the Penney Store and the 2CMI Store, respectively, subject to
tho provisions of Pafagraph D 2 of this Section, keep andé maintain
(ox caose to be kept and maintained) in good order, condition angd
repair the exterior of all completed portions of the respective
Penney Improvements and ZCMI - -Improvements. Such maintenance shall
be made in accordance ‘with the rulesvand regulations from time to
time adopted by the Parties hereto, and such maintenance and
operation, and rules and regulations, until amended by the Parties
hereto, shall be as provided in Exhibit E attached hereto and made

a part hereof.

-67-

R:9/29/71

ISP 1w BT K008



e O o O

C. Each Party shall, in the event of any damage or
destruction to the Common Area on its Tract dufing the term
of this REA by any cause, (unlese it shall be relieved from
the obligations so to do as hereinafter provided), restore,
repair or rebuild ﬁhe Common Area on its Tract with all due
diligence, subject to the provisions of Section XVI hereof.
Such restoration and.repairvshail be performed in accordance
with the applicable requirements of subparagraph F of this
.Section XIV. Anything.herein to the contrary notwithstanding,b
Developer shall have the sole obligation for the restoration
of the Enclosed Mall as hereinafter provided;'

D. Anything herein to the'contrary notwithstanding,

L. Developer covenants to and with Pénney'andtZCMI,
each severally, that in the event of any damage or destruction

to all or any portlon of the Developer Improvements it snall

(a) In the event of such damage'dr destruction

v . T
to the Developer Improvements occurring during the.

PN

_vfirst ten yeermperiod inuﬁhieh“operepion is.
.required pureuant to Sections XXIII.and XX1v,
at its own expense, restore, repai;lor rebuild
the Develope? Improvements with all(due dili-
‘gence. The prov1$lons of this subparagraph

(a) shall apply regardless of the cause of
such damage or destruction and whether it was
1nsured or unlnsured '

(b) In fhe event such damage o{‘destruction

results from a casualty of the type:required

to be insured against by Developer pursuant to
Section XIIT' and occurs after the period re-
ferred to in sub-paragraph (a) preceding, at
its own-expense, restore, repair or rebuild

the Developer Improvements with all due diligence;

-68-
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vrovided Developer shall 5e released

from its obligations to festore, repair

or rebuild under the provisions of this
sub-paragraph (b) if both Penney and 2CMI
are not at the time sﬁch damage or des-
truction occurs operating a retail facility
or facilities as provided for in Sections
XXIII and XXIV.

2. Penney and ZCMI each covenants to and with each

other and to and with Developer that in the event of any

damage or destruction of its respective Store or any portion

thereof (exclusive of its respective‘TBA), Penney or 2ZCMI,

as the case may be appropriate, shall: P

8/30/

Ve

{

(a}) In the event such damage or des-
truction occurs prior to the end of the
first ten year period of operation of a Penney
gnd ZCMIlStore pursuant to Sections XXIII
and XXIV, reséectively; af its own expense,
restore, repair or rebuild the Penney Store
or the 2CMI Store (exclusive of its TBA),
as the case may be appropriate, with'all
due diligenceé of a quality comparable to the
original work. The provisions of this sub~
paragraph (a) shall apply regardless of the
casue of such damage or destruction and whether
it was insured or uninsured.'

(b) In the event such damage or destruction
occurs after the pe:iod referred to in subpara-
grapn (a) preceding, be under no obligation to

restore, repair or rebuild.
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3. Nothing herein contained shall require Penney or
ZCMT to reconstruct iﬁs Store at any time during ény
.period when Developer ig not'réquired to restore the Mall
Stores or Developer is so required and is in default of

performance thereof. |

: E. Subjeét to the other érovisions of this REA,
Developer, Penney and ZCMI may make repairs, alterations,
additions or improvements to the Common Area on its respective
Tract, the Developer Improvements, the Penney Improvements and
the ZCMI Improvements, respectively,.(and to the exterior signs

on their respegtive stores, subject to the provisions of Section

300) <

Whenever any Party is not obligated hereunder to restore,

repair or rebuild any building that has been damaged or destroyed

and elécts not to do so, then, and in such ebent, such Party
shall raze such building or such part thereof as has been so
damaged or destroyed and clear the premises of all debris and
shall cause said area to be paved at its expense; and thereafter
said area shall become and be maintained as a portion of the
Commdn Area until such time as said Party may elect to rebuild
thereon; and until said rebuilding the portion so razed shall
not be considered as’'part of Floor Area. Penney and ZCMI may
each raze the wﬁole‘or any part of their Store buildings at any
time after the first thirty—fwo (32) yearsvof the texrm of this
REA, provided that such Party is not at such time obligated
hereunder to restore such improvements. The Party shall cause
the Enclosed Mall to be secured where the building has been
removed so that the :same shall remain enclosed and not permit
the escapin§ of conditiqned air.

E. All restoration repair, rebuilding, maintenance,

~

'alterétions, additions or improvements (hereinafter collectively

~called "work“f performed by any Party pursuant to the provisions

' -70-
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of this REA shall be perfofmed in strict compliance with such

of the following requireménts as are épplicable thereto, ﬁo wit:
1. No such work shall be commenced unless the ‘

Party desiring to perform the same has in each instance

secured the prior approval of each of the other

Parties hereto who 'are then Operating, to the plans and

specifications therefor, as they relate to:-

~7]1-
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(a)- The compatlblllty of the exterlor thereof -
with the balance of the improvements in
the Center, and ‘ » .
{b) The physical integration thereof with the
. - Enclosed Mall,
Each Party hereto consents, without further approval, to such

restoration work which conforms to the original plans and speci-

fications,

like manner and shall strictiy conform to and comply with;

. 2. All work shall be performed in a good and workman-

(a) - Thé plans and specifications therefor ap-
| proved as ‘aforesaid;
(b) All applicable réquirements of laws, codes,
regulations, rules and underwriters;‘and
(c) To the extent applicable, the requirements

of Sections IX and X.

3. All such work shall be completed with due diligence, subject
o the provisions of Section XVI hereof, and at the sole cost and

expense (except as herein provided to the.cohcrary) of the Party per-

forming the same, - ) ",

G. It 1s- recognized that from time to clme during the term of

this REA Developer, ZCMI and Penney may .require a :emporary licenae to use

por:iona of the Common Atea for the purposes of:

1. Performing maintenance thereupon, and making repatrs thereto,’
[REN

* ‘and/or .

2, Making cqéatruction alterations, additions and improvements,
- or ra:ing and reppAcing the whole or any part of the Devaloper
O . e
* Improvements, the ZQMI Store and the Penney Store pursuant to this
REA (the accivities:referred to in this subdivision 2 being here{n-
af;er collec:ive1y re£errad'£§ as ﬁcoqa:ruc:ion").,.

~
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3._ Obtaining access, ingress and egress, to and from the
Developer Improvements, the ZCMI Store and the Penney Store, as the

case may ba, to carry on such maintenance, repair and construct{on,

: ﬁithin a reason#ble ctmé.prlqr':o the commencement of any such
maintenance, repalr or conscructgon by‘ény such Party which will substan-
tially interrupt the normal use of the Common Areas by the Parties and
Permxttees,bit shall submit to the others for their approval (which approval
shall not be unreasonably withheld), a plot plan of the Center on which
‘such Party shall delineate those po:ciona of the Common Area with respect

N

to which Lt reasonably requires a tewporary license in connection with such
Rlla] e

maintenance, repair or construction, and such accesé,yingreaa and egress,
and the Parties receiving such request shall within tén days thereafter
Vnoctfy the requesting Party'whethet it approves or disapproves of such usa.
At all times during any Party's use of Ehe portion of the Common Area as
aforesaid, such Paf;y shall comply with‘:hé applicable requirements of
Section X hereof, and upon cessation of such use shall promptly restore

the portions of the Common Area so ugsed to the condicion in which the same
were prior to the time of commencement of such use, including the clearing
of such area of all. loose-dirt, debris, equipment and construction maeerials.
' Such Party shall also reacote any portioﬁs‘of the Center which may have

been damaged by such maintenance, repair or conatruccion work promptly upon
the occurrence of such damage, and shall at all times during the period of
any such maintenance, repair or construction keep all portions of the
Center, except the Developer Improvements, the ZCMI Store, and the Penney
. Store, as the case may be, and except the portions of the Common Area being
utilized by such Party pursuant to this Section XIV G, free from and unobj
structed by any loose dirt, debris, equipment or construction mitarials
related to such mginténance. repair or cogétructton. . . '
H; Common Butlding Components.
"1. Each‘Par:y'ovning any burdened 1mprovem§nc vh£c§ is utilized

by a benefited Commoﬁ Building Component coatafned {m an improvement
owned fn wholevot‘in part by anothér Party:

_—7‘31
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(a) Will maintain, at its own cost and expense, the bur-

dened Common Building Component {n such state of repair that it

- . will continue to have the capacity to be so ugsed in common by

the benafited Common Building Component {mprovement in question
(subject to the provisions of Section XIV H 2 @) ).

(b) Will not cqusé or permit to occur any damage, loss or

"1n3uty to the owner of the benefited Common Building Component,

or his tenants, by or as a result of any act or negligence on
1ts part with respect to the burdemed Common Building Cowponent

in question, or any portion of the {mprovement owned by it

‘,'which containsg. the burdened Common Buf{lding' Component in'ques-

tion (subjgct to the provisions of the second sentence of

Section XIV H 3).

e

~ 2, Each Party owning any benefited tmprovemenc which utf{lizes

any burdened Common Building Couponent contained in an merovemenc

N

- owned in whole or o ‘part by another Party:

Ge;

clude any

(a) Will not place upon the burdened Common Building
or t

i Component in quaacion any structural burden which at the time

i

of placement thereon is {n excess of the capaci:y of the bur-

Cib

denad Common Buildtng Component’ cherefor or will prevent the
T

ugse of the 1mprovemenc in which the burdened Common Buildiug
Component is con:nined for its intended purposes; and

(b) Will not cause or permit to occur'any damage, loss
Ar injury to-ﬁhe improvement. which con:ain; the burdened
Commén bgilding Component in question by or as a result of
any act or negligence om its part with respect to the bene-
fited Common Building Component, or aﬁy pé;:ion of :Ee improve~-
ment owned Byiit which contains the benefited Common Building
Component (ausjeg:‘:o the provisions of thé second sentence
of Secti;n XIV H 3) -

3. Nothing in Section XIV H 1 or 2 shall be deemed to pre-~

Party owning an improveménc cpntainihg either & burdened Common

Building Component or a benefited Common Building Component, as the case

8/30/71
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may be, from doing or causing to be done any work (whether of rapafr,

) alteracion, raestoration or ocherwiﬁe) with respect to any such improvement
(notwithstanding that during the course of performing aucﬁ work a condi-~
tionfgtherwise prohibited by the provisfons of this Section may result)
eI v - {

(9) During the course of performance of such work the

Party by whom or on whose behalf such work is being done shall,

at its own cost and expense, proyide such tewmporary facilities
‘;'ds,ma§ be necessary: .

(1) T§ perform the function theretofore performed
by the Common Building Component im question owned by the
Party performing such work, if such work being pefformad
‘adversely affects a Common Building Component owned ia
whole or'in part by another Party, or

(11) To increase the capacity of, or supplement,

. the burdened Common Building Component:in question to the
extent necessary so that tﬁe benéfited Common Building
Component will not, during the course of the performance

~of auch work, either place on such burdened Common
‘Building Component & burden ia excesa“of the capacity
thereof for such purpose, or otherwise preveant the use of
the improvement containing such burdened Coumon Building
Component'-for {ts intended purposes; and
(b) At the’conclusion of such work there 1is complian;e
with the provisions of item (&) of whichever subparagraphs 1
or 2 of this Section XIV H {s appropriate to the i{improvement
with respecﬁ to which the work in question was Aone.

ﬁotwithstanding the provisions of {tem (b)tof whichever subpara-

graphs 1 or 2 of this Section XIV H is appropriate to the lmprovement with
respect to which the work im question was done, the owner of the improve-
o :
N2 ment with raspaect to which the work in question was being performed shall

not be ‘liable :6 the owner of thae other improvement affected by such work

GSP ¢ BHT 008
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for any inconvenience,.annoyance dia:urbance or loss of business to the
owner of the {mprovement affacted by the performance of such work (or his
Occupants) arising out of and during che'performapce of such work (unless
‘occasioned by the negligence of tﬁe owner of the improvement with respact
to which the work in question waé being performed,.or L{ts agents), but
the owner of the improvemen: wich‘respeéc to which such work 18 being
performed shall exert all reasonable efforts to keep any such inconven-
.lence, annoyance, disturbance or loss of business to Ehe winimum reason-

ably required by the work in question,

R : s
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XV MERCHANTS ' ASSOCIATION

A. Developer agrees to organize, form and sponsor a

Merchants' Association for the promotion of the Center. Penney

and ZCMI each agree to become.a member of such Association and
to remain a member thereof for a period of five (5) years from
the date each opens its retail facility for business, provided
that the other of Penney or ZCMI as the case may be, and any
other ma]or department store in the Center and not less than
Occupants of 90% of the remaining Floor Area of the Developer
Stores in the Center are members of said Association. Developer
‘agrees that/it will'become and remain throughout the term hereof
A ‘

a memhér of such Merchants' Association. The membership of zCMI
and Penney shé&l expressly be conditioned upon the understanding

that the initial rulées and regulations, and the Articles and the

" initial By-Laws adopted by the Merchants' Association (which

shall establish the basis for assessing member contributions)

shall not be effective unless they have first been approved by

‘ZCMI and Penney. 0

B, If 2CMI and Penney approve the basis for assessing
member contributions.to the Merchants' Association as set forth

in the Articles and By-Laws, ZCMI's and Penney's oObligations

-to make contributions or Pay dues and assessments shall also be

conditioned'upon Developer's making contemporaneous contributions
Oor payments to the Mérchants' Association equal to twenty- flve (25%)
percent of amount contrlbuted by all. other members of the
Association, provided; however, ZCMI and Penney shall not be
required to contrlbute a sum in excess of the amount computed

by multiplying the number of square feet of Floor Area within

the Penney Store and ZCMI Store, respectlvely, by the figure

flVe ($.05) cents.-
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C. Developer agrees to require one hundred (100%) percent
of all bccupants of the Developer Stores to become and remain
vmemﬁers ofbthe Asseciation as a Condition of their occupancy'
- leasesvin the Center and to cbhtribute thereto in accordance
with the By—LaQs of the Association. The Future (third)
-Departmenf Store, if any, need only be reguired to maintain
membership in the Merchants' Association as long as ZCMI or
Pénney is required to maintain such membership and to pay dues
thereto at a rate per squarelfoot of Floor Area not less than
the iesser of the rates per square foot of Floor Area which

2CMI or Penney 1s required to pay.

XVI EXCUSE FOR NON-PERFORMANCE
b

A. Developer, ZCMI and pPenney shall each be excused from
performing>any obligation ox undertaking provided in this REA,
except any obligation. to pay any sums of money under the
applicable provisions hereof (except where otherwxse herein
provided), in the event and as long as the performance of any
such obligation is prevented or delayed, retarded or hindered
by act of God, flre, earthquake, floods, .explosion, actions
the elements, war, 1nv351on, insurfection, riot, mob violence,
sabotage, inability to procure or general shortage of labor,
equipment, facilities, materials or supplies in the open
market, failure of transportation, strikes, lockouts, action
of labor unions; condemnation, requisition,. laws, orders of
governmental or civil -or military or naval authorities or any
other cause, whether similar or dissimilar to the foregoing,
not within the respective control of Developef, ZCMI or Penney,

as the case may Dbe.

B. Penney and ZCMI shall each be released from the per-

formance of their respective obligations to restore their premises

set forth in Section XIV or to operate their respectzve businesses

as set forth in the provisions of Sections XXIII and XXIV for and

during’ any period of time in which Developer shall be in default

of its covenants as set forth in Sections XIV .and XXII hereof

: A -78-
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and for and during any period of time in which no other department
store Party is operating its respective business as set forth in

the provisions of Sections XXIII, XXIV and XXXIV.

C. Developer shall be relieved of its obliéations pursuant
to Sections XIV and XXII at any time and during such time as
both Penney and ZCMI shall be in default of their respective

obligations under Section XXIII.and XXIV.
XVII TAXES AND ASSESSMENTS

A. Except as hereinafter provided, Developer, ZCMI and
Penney shall pay, or cause to be paid, prior ﬁ;'delihquehcy,
all taxes upon its Traég; and the buildings, iﬁprovements and
personalty owned by such Party in the Shopping Center Site,
'provided that if the taxes or any part thereof may be paid in
installments, such Party may pay each such installments as
and wnhen the same become due and payable. Each Party, upon
request of any other Party, shall exhibit to such other Party
for examination the receipts for éli-taxes required to be‘
paid by such Party, pursuant to the provisions-of this Sec-
tion XVII. As used hefein the term "taxes” sﬂ;ll include all
general real estate taxes and assessments levied or assessed
against thé shopping-Cenﬁer.Site, or any part thereof during
the term of this REA, plus the amount of all other taxes and

-other governmental charges of any nature whatsoever levied
' against the Shopping Center Site or any part thereoi during

the term hereof.

-79<
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B.. In the event that the Tracts of Developer, ZCMI and
~"Penney within the Center .shall not be separately assessed to
such party, then and in that event, taxes and assessments
shall be prorated between the Parties as respects such Tracts,
or portions thereof as shall not be separately assessed, on
the basis that taxes on land shall be pro-rated on a direct

square footage of land and that taxes on buildings shall be

- pro-rated on the basis used by the respective assesgors in deter-
miningvthe assessments. (For the purposes of this paragrapn B
only, in the event the Enclosed Mall is not separately assessed,
the area of the Enclosed Mall shall be included within the term

~ Floor Area.)

C. Developer, ZC&I and Penney may contest,‘protest, or
object to any taxes, or any. part thereof, or any portion of
any part.thereof, payable by them, as in th;s‘éection XVII
provided as to the Qalidity, aéplicability, or the amount
thereof, érovided that every such contest shall be in good

' faith and the respective counsel for Developer,.ZCMI aAd

Penney shall furnish to any non-contesting Pafﬁy reguesting
the same, a written oéinion thatvthe-Developeg‘Tract,.ZCMI Tract
Qr the Penney Tract, or any portion or portioﬂs thereof, as the
case may be, upon which the contested taxes have been levied,
is noq in danger of being lost or forfeited by reason of such
conte;t. Developer, Z2CMI and Penney covenant that its res-
pective Tract shall not be lost or forfeited as a result of
any such contest by such covenanting Party. Any costs or
expenses, including attornéys' fees, which may'be incurred by’
reason of any suchvproéest shall be péid by thé contesting Party,

except that the contesting Party shall not be required'to pay

attorneys' fees‘of'counsel for any other Party.

\
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XVIII . CONDEMNATION

- "A. An award for damages, whether the same shall be

obtained by agreement prior to or during the time of any

‘court action or by judgment, verdict or order, or after any

such court action resulting from a taking by exercise.of
right of eminent domain of the Shopping Center Site or any
portioﬂ thereof, or resulting in a requisitioning thereby

by military or other public authority for any purpose arising
oup of a temporary emergency or other temporary circumstances,
shall be distributed between the Parties to this REA in accor-

dance with the terms and conditions of such agteement, verdict

or order, or other agreement (including any lease); provided,

however, that any Party: to this REA shall have the right to
appeal any judgment, verdict or order to a court of last resort

with respect to its respective interest therein.

-y

B. Any such award shall be paid promptly by the persons
receiving the same to a bank or Trust Company approved by the
Parties, having an office in Salt Lake City, Utah, or Provo,

Utah, as escrow agent, to be distributed among the Parties in

accordance with the pfo&isions of such agreement or judgment

and this Secﬁion. Thé Parties recognize that!as bétween them,
their respebtive interésts in any award as to a particular Tract
of land within the Ceﬁter which is subject to condemnation
shall be determined upon the 5asis of the fee ownership interest
of such Tract, but that any part of the award which represents
severance damages arising from the creation of reciprocal ease-
ments or other rights Over the various Tracts_in the Center shall
not be distributed in accorcance with such fee ownership but

shall be distributed among the Parties as prov1ded in thxs

8/30/71
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improvement,

the title to all or any portion of any

and the land thereunder, within the

- Center shall be éondemned, the total award therefor

shall be paid to the then Party owning the land and

improvement
improvement

as possible,

so taken who shall rebuild the said
to be as complete an architectural unit

subject to the requirements of Sec-

-tion XIV hereof, provided that such a Party shall

be relieved
and operate
improvement

purposes as

2, If

of its such obligation so to rebuild
if, notwithstanding such rebuilding the
would ot be usable for its intended

provided herein.

title to any portion of the Common Area

improvements, inclucing the Enclosed Mall, shall be

condemned, the total award therefor shali be dis-

tributed by
- of prioriﬁy}

(a)

(b) .

8/30/71

the escrow agent in the following order

To the Party owning such imb#ovements
sovtakén, any and all expeggés or dis-
burséments sucﬁ Party may H;§e incurred’
orvobligated itself for in connection
with. such proceedings;

To such Party (after Developer, -ZCMI

. and Penney shall have approved complete

plans and specifications for any substi-

tuted improvements and the contract or
- contracts for such substituted improve-

ments) in progress payments during the

-82-
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progress of the restoration of such improve-
ments, out.of the net proceeds in condemna-
tion so held to the extent such proceeds of
such award will permit as follows: (1) at
the end of each month, or from time to time,
as may be agréed upon, there shall be paid,

dgainst such Party's architect certificates, an

 amount which shall be that proportion of the

award held in trust, which ‘ninety (90%) percent
of the payments to be made to the contractors
or.matgrialmen of such Party for work done,
materials supplied and services rendered during

each month or other period, bears to the total

' - contract price; and (2) at the completion of
the work, the balance of such condemnation award

monies required to complete the payment of such

work shall be paid to such owner; provided that

at the time of each payment (A) there are no

" liens against the property of such Party by

reason of such work and that, with respect to

the time of payment of any balénce remaining to
be paid at the completion of such work the period
within‘which a lien.may be filed has expired or

that the other Parties hereto are satisfied by

. proof submitted by such Party that all costs of

such work theretofore incurred have been paid,

N
(B) such pParty's architect_shall certify

-83-

T-96D B HpoT 008



8/30/71

“Should (1) the cost of such work be less than

“the award or the balance of said award shall be

X N S ® @

that all work.so far done is proper and of
a quality and class comparable to the original
work required by this REA and in accordance

with the plans and specifications, and (C) 

'such Party shall furnish to the other Party,

evidence satisfactory to each other Party that

.all previous advances have been devoted to

defray the actual cost of such work up to the .

amount of such cost, or that such cost has
actually been paid by such Party in the amount
of all such previous advances. 1In no event

shall the escrow holder, in-trust, as afore-

'said, of the fund to be applied to the cost

of such work, be liable for any amount in
ekcess.of the net proceeds of the award in
condemnation. Shoﬁld the cost of such work
excéed the net proceeds of the award in con-
demnation, such Party shall pay such additional

coSst.

In the event it is neces;ary to construct deck

parking structures to maintain required

t

" parking ratios, the Parties shall have the right

of approval as to the location and architecture

of parking structures above ground level for

such purposes and as to the amended Plot Plan

(Exhibit B) fof the shopping Center which

approval shall not be unreasonably withheld.

the net award in condemmation so held in trust,

or (ii) no substituted improvements be provided,

apportioned between the Parties as their respec-

PH T 1004

tive interests may appear, it being the intent.
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thét severance démages arising from the taking
of such regiprbcal easements and other rights
lshall be the solé compensable interest arising
from the integration of the various Tracts into
the Center which shall accrue to Parties who

do not have any other property interést in the
Tract so taken, except the interests created

by this REA.

D. Any issue which is not resolved by any judgment in the
condemnation proceeding or suppleméntal determination therein shall

be resolved among the Parties under the provisions of Section XXVI.

E. Anything herein to the contrary notwithstanding, if all
or a substantial portion of the Automobile Parking Area shall be
taken by condemnation sb'that after such taking the parking ratio
in ;he Center shall be'reduced to less than seventy (70%) percent

vof thg parking ratios provided fof in Section IX A, then any of
the Parties hereto shall have the right to terminate their res-
pective obligations to restore, opérate, repair and maintain, as
provided for in this REA, by notice given to each of the other
Parties within ninety (90) days after such taking. The termina-
tion of the respective obligations as herein proyided snall take

. effect. automatically sixty (60) days following the giving of such’

notice.

“
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" pective utility facility referred to in said Sections II &, E

o o N ® o

XIX CORRECTION OF SITE DESCRIPTIONS

It is recognized that by reason of construétion errors,
the Developer Improvements, thé ZCMI Store and the Penney
Store may not be precisely constructed within their respéctive
Sites as shown on Exhibit B. Developer, ZCMI and Penney
severally agree to obtain, and deliver to each other, at its
respective cost and expense, aﬁ “as~built" survey of the res-
pective Tract and Store or the Developer Imbrovements thereon,
as the cése may bé'apﬁropriaté, as soon as reasonably possible
after the completion of the coﬁstruction thereof. 1In the
event such survey shall disclose that the Store of the Party
making such survey, or the Developer Improvements, as the case
may be appropriate, has not been: precisely constructed within
its respective Site; then promptly the Parties hereto shall
each join in the exchtion of an agreement, in recordable form,
amending Exhibit B to this REA to reflect the "as-built" con=-
ditions, so as to revise the area designated for such Store
Site to coincide with the as-built perimeter of the buildings
and improvements constructéd by theiowner of such Store or
imprévements. Nothing herein contained shall be deemed to
relieve or excuse any.Party to this REA from exercising all due
diligence to constfuct its buildings and improvements within
its respective Site as shown on Exhibit B. Upon request, each
burdeﬁed Party agrees'to grant to the benefited Party an ease-
ment over that portion'of its Tract as is required to permit any
such encroachment. Upon completion of construction of the utility
facilities identified in Sections II D, E and F, the Parties
hereto shall join in the execution of an agreement, in recordable
form, appropriately idenﬁifying the type and location of each res-

-

and F.
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. XX SIGNS

A. Attacﬁed hereto, énd marked Exhibit D, are criteria
. )
for all signs to be erected within the Shopping Center Site,
and no signs shall be erected in the Shopping Center Site which
do net conform in all respects to said criteria. It is understood
said‘c;iteria are not applicable to the standard building flat-

lettered identification signs of ZCMI and Penney and of the

Future (thirdbepartment Store Occupant.

B. If any non-department Store QOccupant shall request a
sign not completely in accordance with the criteria, such sign
shall not be erected without the written consent of Developer,
ZCMI and Penney. Any change made to any initially completed
sign which causes the same to violate the sign criﬁe;ia is
hereby prohibited, and any guch change sign shall be considered
as a new installation aﬁd deviation from the criteria which
shall siﬁilarly require thre approval of Developer, zéMI and

Penney.
XXI RULES AND REGULATIONS

Penney‘and ZCMI each agree to observe and comply with,
and shall'cause their respective Permittees to observe and
comply with, and Developer shall cause its Permittees to observe
and comply with, such rules and regulations related to the Center
as may be adopted by the mutual agreement of the Parties hereto

from time to time.

-87-
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XXII COVENANTS OF DEVELOPER

A. ﬁéveloper covenants and agrees that subject to the
provisions of Sections XIV and XVI of this REA, ané subject
to the other provisions of this Section, it will continuously
manage and operate, of cause to be managed and operated, the
Enclosed Mall ané the Developer Mall Stores, and the Deyeloper

Non-Mall Stores, if any, in the following manner:

\

‘1. As a complex. of retail stores and commercial
enterprises which is a part of a first class regional
shopping center?development with Enclosed Mall and
othgr related common area facilities, and for no
other uses or purposes.

2. Use its best efforts to:

(a) “Have' the Floor Aréa occupied in its

entirety;

(b) Have at all times a proper mi#ture

"and balance of Qccupants; and
(¢} Require Occupants to remain: open for
business at least those hours as
eithei Penney or ZCMI are open fo;
business bn theirlrespective Tracts,
subjéct to governmental regulations,
labor union contracts, and such réasoﬁ-
able interruptiéns as may be incident
to the conduct of such businesses, and
subject to excuses for non-performance
described in Section XVI: provided,
however, nothing herein contained shall
. require any ocqupant to be open on Sunday.
3. Maintain a quality of management and operation
not less than that generally adhered to in other similar
regional shopping centers in comparable geographical areas
of the Western United States whefe the Occupant of Penney

"and/or 2CMI Tracts from time to time are located.

: -88-
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4. Under the name of University Mall shopping Center
and under no other name, without the prior approval of

penney, and 2CMI, sO long as Penney is the Occupant of the

-
- -

pernney Tract o ZCMI is the Occupant of the 7CcMI Tract,
respectively, which approval shall be granted or withheld

" in the sole and absolute judgment of Penney or ZCMI, res-

pectively.

5. So as to have Floor Area not less than one hundred
seventy—five'ﬁhousand (175,000) square feet within the Mall
rores initially opened for business at‘the earlier of the
"date Penney O ZCMI opens for business, and thereafter, not
less than one hundred - seventy-five thousand (175,000} square
feet of Floor Area within the Mall Stores, exclusive of the

‘Floor Area within the Future (third) Department Store.

6. So as to have the Floor Area of the PFuture (third)
Department Store, if built, to be operated for not less than
the period set forth in ané in accordance with the provisions

of Section XXXIV hereof.

N
N

N

7. To cause the Enclosed Mall and the Occupants of at
least one- hundred seyenty-five thousand (175,000) square
feet of Floor Area of the Mall Stores, to the extent herein
érovided, to open for.business-as soon as reasonably practi-
cabie after the completioh éf the éonstruction of the Enclosed
vall and the Mall sStores and concurrently with the opening for

pusiness of 2ZCMI or Penney.

B. Except as~provided_in paragraph C of this Section XXII,
Developer covenants ancd agrees that, until completion of construc-

- tion of all. Common Area on the Developer Tract required ﬁo be .
constructed under section VI, and‘ﬁntil at least oné hundréd saventy

five thousand (195,000) square feet of Floor Area (exclusive

of the Future (third) Department'store) have been constructed and

20S 1M TH2T 00
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opened for business with the public on the Developer Tract, it wili
not séll,'assign, convey or transfer all or any part of its fee
ownership in Developer Tract except as to a portion thereof for
the possible Future (third) Department Store on Developer's Tract,
without first notifying and offering same to Penney and. ZCMI,
collectively and/or singly) on the same purchase pfice and other-'
terms as it has been offered or upon which it is offering for

sale in a bona fide transactién. Said right and option shall be
exercisable'within sixty (60) days after the giving of notice
théreof‘and shall be for an acquisitioh of title free»and clear

of all lien;, claims énd encumbrances, except those to which this
REA is subject and those required.or permitted to be placed

thereon in furtherance of the obligation of the Parties under

" this REA, but shall be subject te this REA; provided, however,

that this provision shall not prohibit a mortgage, deed of trust
or sale and leasebaék' transaction, the proceeds of which are
applied to the payment, or to réimburse Developer for the payment,
of costs incurred in cons;ructing_buildings or improvements on

the Developer Tract. Thereafter, if such optionlis not exercised,
Developer may sell, assign, coﬁvey bf transfer its fee interest

in the Developer Tract on such terms free of such right of first
refusal, subject to the provisibns of this REA and, upon a con-

veyance to a grantee which assumes in writing all of Developer's

_ obligaﬁions under this REA, the grantor shall be discharged from

all such ob}igations. In the event such transaction is not con-
sunnated, ‘each succeeding offer of purchase or sale of Developer's -
Tract made prior to the performance of the conditions set forth

in the first sentence of this paragraph B shall be subject to

such right of first refusal. Such right of refusal shall terminate
upon co@pletion of'performance of the conditions set forth in the

first sentence of this paragraph.B.

, - -90-
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No#withstanding the foregoing, Developer may sell, assign,
convey or transfer its fee in@ere;t in a portion of the Developer's.
Tract' to a Future (third) Department Store free of such right of
first fefusal, subject to the provisions of this REA, provided
that such Future (third)-Department Store Pafty assumes in writing
in a recqrdable_instrument all of Déveloper's okligations under
this REA which are applicable to and - binding upon the owner of

.

such portion of Developer's Tract as a Party hereunder.__

XXIII PENNEY COVENANTS

a, Penney covenants and.agrees, subjécﬁ to the provisions
of Sections XIV, XVI, XVIII, XXiI A, ‘and XXIV A, and subject to
the other provisions of this Section, as soon as reasonably
‘practicable after the completion of construction of its Store
pursuant te Section VII of this REA, but, subject as aforesaid,
within one hundred fifty (150) days after completion thereof,
 that it will cause to be opehed'in its Store building (excluding

the P%nﬁéy TBA) a department store and related facilities of not
less éhan one nundred forty thousand (140,000) square feet of
Floor Area, under the trade néme "Penneys" or other such name as

a majority of the retail department.sﬁores of J. C. Perney Company,

Inc. of one hundred forty thousand (140, 000) square feet or more

are operating under in the State of Utah. Notwithstanding the

a_./‘_—
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foregoing, it is expresély undersﬁood Penney shall nbt be
required to cause its Store ﬁo be opened for business prior

Lo one hundred twenty (120) days after the completion of its

sald Store, or during the périod from November 1 of any year

to February 1 of the néxt succeeding year, or,during the period
from May 1 to Augpstvl of any year, or during the thirty-day
-period immediately preceding Easter Sunday. Notwithstanding,
anything to the contréry contained in tﬁe preceding sentence,

- the covenant to operate of Penney céntained in this éection

shall be suspended at the election of'Penney, which suspension
;hall be effective only during the time Developer shall sub-
stantially fail to perform its covenants set forth in- Section
XXII A (all of such Section being subject to Sections XIV angd
XVI) after Penney shall have given Developer thirty days'

notice of its default thereunder (and in the event of such

notice Developer shall have commenced curing such default and
diligently prosecutes:such curing, then during such period

there shall be deemed fo be no défault) and during such time

as Developer continues to be-in default after such notice; pro-
vided. however, nothing contained ‘in the forégoing provisions

of this sentence shall in any manner be construed as diminishing
or be deemed to'constitute a waiver of any other rights of

Penney resulting from the failure of Developer to perform its
covenapts set'forth in Section XXII hereof. The hours oI business
for sﬁch retail facility shall be such reasonable hours as Penney
in its sole and absolute discretion may determine. The term

" "department store”, as used iﬁ this Section XXIII shall mean a
retail facility occupying substantially all of the Store building
in which the same is'located, and fellowing the merchandising

bractices generally similar to merchandising practices of Penney

g

-92- :

R:9/16/71 v :g
o 3

g 5



. - .

from time to time, giving consideration to the varying merchandising
" ‘requirements of particular areas. Penney agrees that having

’;ucaused the retail facility to be opened for business,. so long

as at léast_one hundred éeventyffive thousénd (175, 000) square:‘
- feet of Floor Area in the Mall Stores are being operated in
compliance with Section-XXIi, it will thereafter cause said
business to be operated for a period of ten (10) years as a..
J. C. Penney retail department store, for the next ten (lo)vyears;
. as airetail facility to be operated in substantially all its maﬁn
store building and for the next ten (10) yea?é to cause sub-

stantiaily all of the first floor of its maih‘store to be used

for retail purposes.

‘B. Notwithstanding anythiﬁg to the contrary herein con-

tained, Penney. may:

{l)  lease pertions of the Penney Main Store Building
or license dgpartments thereof or grant concessions
to other parties, and

(2) lease or sell the Penney Site to any subsidiary '
corporation of Penney or to any corporation whicn may -
succeed to Penney's business in the State in which the
Penney Site 1s situated or to any corporation which may,
as the result of reorganization, merger, consolidation
L or sale of stock or assets, succeed to such business,
.- " and in either such case, Penney shall be released from
71 all further obligations under this Agreement if such
lease or sale .is to a corporation which acquires all
.. Or substantially all of the assets of Penney and which,
-: by written instrument in recordable form, expressly
assumes all of Penney's obligations hereunder.

(3) mortgage its Site and/or sell and leaseback or
lease and subleaseback its Site and in connection with
any such transaction assign its interest in this Agree-
ment. If any such mortgage is foreclosed or a deed
delivered in lieu of foreclosure, or if Penney,
having entered into a sale and leaseback or a lease
and subleaseback transaction involving its Site, shall
be deprived of possession of such Site by reason of

“its failure to comply with the terms of such leaseback’
or subleaseback, anyone who has acquired, or shall
thereafter acquire, title to such Site or a leaschold
S - . estate therein shall hold the same free of any require-

';2;7 """"""" 77 ment that a J. C.Penney retail department store, retail

; ) ..facility and/or retail facilities be vperated on such Site

- The provisions of this subsection (3) shall not relieve
- Penney of any liability or other responsibility on
account of its default thereunder,'except_specific
performance. - o o

90C W HHIT 008
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XXIV ZCMI COVENANTS

A. ZCMI covenants and agreés, subject to the proviéions
of Sections XIV, XVI, XVIII, XXII A, and XXIII A, and subject
to the other provisions of this Section as soon as reasonably
practicablé after the completion of construction of its sﬁore,
pursuant to;Section VII of this REA, but, subject as aforesaid,
within one hundred fifty (150) days after completion thereof:
that it will open in. its Store building a department store and
related facilities of not 1és§ than one hundred fifty thousand

(150,000) square feet of Floor Areé,‘under the trade name ZCMI.

R
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thwithstanding the foregoing, it is expressly understood zZCMI
shall not be required to open itslstore for business prior to
one hundred twenty (120) days‘afﬁer completion of its said Store,
or during the period from November 1 of any year to February 1 of
the next succeeding year, or during the thirty-day period
immediately preceding Easter Sunday. Notwithstanding anything
to the contrary‘contained in the preceding sentence, the cove-
nant to operate of ZCMI contained in this section sball be sus-

‘“pended at/}he election of ZCMi, which suspension shall be
effectﬁyé’dniy'durihg the time Developer shail substantially
'fail to perform its covenants set forth in Section XXXI A hereof,

" (all 6f such Sections;being subject to Sections XIV ahd XVI) after
2CMI shall have given Developer thirty days’ notice of its default
thereundér (and in the event of such notice Developer shall have
commenced curing such default and diligently prosecutes such
curing, then during such period there shall be deemed to be
no defaulﬁ); and during. such time as Developer continues to be

. in defaulﬁ after such notice; provided, however, nothing con-
tained in the foregoing‘provisions of this sentence shall in

any mannér be construed'as diminishing or be deemed to constitute
arwaiver of any other'tights of ZCMI resulting from the failure
.of Developer to perform its covenants set forth in Section XXII
.hereof. The hours of bualness for such retall facility shall be
such reasonable hours as ZCMI in its éole and absclute discretion
may determine. The term “department store" as used in this

Section XXII shall mean a reta11 facxllty occupylng substantlally

all of ‘the Store buzldlng in which the same is located and follow-

Lng the merchandlslng practlces generally s1m11ar to merchandzslng

practlces of .ZCMI from tlme to tlme, glVlng consxderatlon to the

‘ varyzng merchandlszng requlrements of partxcular areas.
%?3/,_ e ’
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2ZCMI agrees that having opened - its retail facility for business,

so long as at least one hundred.seventy-five thousand (175,000)

square feet of Floor Area in the Mall Stores are being operated

in compliance with Section XXII, it will thereafter operate said

business for a period of ten'(lO) years as a 2ZCMI retail depart-

ment Etore, for the next ten (1l0) years as a retail facility to -

be operated in substantially all its main store building'and for
the next ten (10) years to cause substantially all of the first
floor of its main store to be used for retail purposes.,

B.' Notwithstanding anything to the contrary herein con=-
tained, ZCMI may: '

.{1) lease portions of the 2CMI Main Store Building or
license departments thereof or grant concessions to
other parties, and

{2) lease or sell the ZCMI Site to any subsidiary
corporation of 2ZCMI or to any corporation which may
succeed to ZCMI's business in the State in which the
"2ZCMI Site is situated or to any corporation which may,

- as the result of reorganization, merger, consolidation
or sale of stock or assets, succeed to such business, .
and in either such case, 2ZGMI shall be released from
all further obligations under this Agreement if such
lease or sale is to a corporation which acquires all

. or substantially all of the assets of 2CMI and which,
. by written instrument in recordable form, expressly
* assumes all of ZCMI's obligations hereunder.

(3) mortgage its Site and/or sell and leaseback or
lease and subleaseback its Site and in connection with
any such transaction assign its interest in this Agree-
ment. If any such mortgage is foreclosed or a deed
delivered in lieu of foreclosure, or if ZCMI, having
entered into a sale and leaseback or a lease and sub-
leaseback transaction involving its Site, shall be de-
prived of possession of such Site by reason of its
failure to comply with the terms of such leaseback or
subleaseback, anyone who have acquired, or shall there-
after acquire, title to such Site or a leasehold estate
therein shall hold the same free of any requirement
that a 2ZCMI retail department store, retail facility

. and/or retail facilities be operated on such Site.
The provisions of this subsection (3) shall not re-
lieve 2CMI of any liability or other responsibility
on account of its default thereunder, except specific
performance. : P . ‘
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XXV MUTUAL COVENANTS

A. Except as provided.in Paragraph C of Section XXIII
and XXIV hereof, each and all of the provisions of this REA
on Developer‘s,vZCMI's, and Penney's respective part to be
performed (whether affirmative or negative in nature) are
intended to and shall bind eacﬁ and every person, firm, associ-
~ation or corporatidn which at the time in question is a Party
hereto as a fésult of its ownership of an ihterest in the
Developer Tract, ZCMI Tract and Penney Tract, respectively,

and shall inure to the benefit of each and all of the respec-

tive Parties.

B. Each and all of the covenants of Developer, ZCMI and

Pénney, respectively, herein not to use, or permit theluse of,
any part of their respéptive Tracts contrary to‘the provisions
of this REA are intended.to, and‘shall bind each and every
person having any fee, leasehold or other interest in any part
of the Developer Tract( ZCMI Trabt or the Penney Tract, as the
case may be, at any éime and from time to time, derived through
any person, firm, assgciation or cﬁrporation,lnow or hereafter
comprised within each of the terms Developer, ZCMI and Penney,
~respectigglyh_to the extent that such part of the Developer
Tract,géEMI Tract or Penney Tract, as the case may be, is
i.affected or.boﬁ;d by the covenant in question, Qr tha; such

covenant ié‘to'be performed thereon,. and shall inure to the

benefit of the other Parties.,

0TS 1% Do T H008 ‘.
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C. With respect to the various covenants (whether
affirmative or negative) on the part of Developer, ZCMI and

_Penney, respectively, contained in this REA, which affect,
or binq'ogia;o to be performed on portions of the Developer,
ZCMI or _Pennoy Tract, as the case may be, the Tracts.

k benefited by such covenant shall, during the term of this
REA, be the dominant estate and the otner Tracts, or if the
particular covenant affects, binds, or is to be performed on,
less than the whole of such other Tracts, then with respect
to the particular covenant, such pertion thereof as is

“affected by, or bound by the particular covenant, or on which
the particular covenant is to be performed shall, during the
term of this REA, be the servient estate. FEach and all of
such covenants are imposed upon each portion of such Tract as

’”aﬁmutuairgquitable servitude in favor of ' all other portions

of such Tract and any portion thereof.

XXVI ARBITRATION {

A. -The provisions of this section shall ‘govern the
determlnatlon of all dxsputes arising under Sections Iv, v, VI
or the recomputatlon provxszons of Section XIII of this REA and
arising under such other Sectlons of this REA Wthh by their

’SpelelC provisions, are to ‘be resoclved by arbltratlon and
shall"also govern all dxsputes arlslng from the &axlure or’

‘refusal of the Progect Architect to apprfove matters submitted to

him by any of the Parties pursuant to the provisions of this REA.

B. 1In the eVént that any Party notifies the Project Archi-
tect in the case of any plan or proposal prepared by or requlr-
ing the approval of the Project Archltect, or the Party
making the-proposal (if approyal of such proposal by the'Project
Architect is not requireo), of its objection in wfiting '

5 thereto within the period of time from the date of submission

@ S
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specifically provided hereunder, then upon written objection
being given to all Parties to any‘plén or proposal submitted,
in cases where approval of the Project Architect is required,
the Project Architect on his own motion or at the request 6f

_any Party shall, and in all cases where Project Architect's
approval is not required the Party making the proposal may,

‘ by written notice call a meeting to be held within ten (10)
days from such date to be attended by all parties, and if
necessary by'ihe Project Axchitect, to resolve and determine
such matter. The Project Architect shali not vote. A unani-
mous decision of the Parties in attendance Ehall be required.’
In the event such meeting is not called or held within such
period or if the matter is not tbﬁs finally determined, any

" Party shall have the righﬁ,upon written notice to-each of the
other Parties to have the matter determined by one (1) arbitra-

' tor selected in accordance with and governed by the rules of the

American Arbitration Association. When approval of the Project

Architect is reéuired, the arbitrator shall be a member of an
architectural engineering firm experienced in and having an
established reputation in the development of enciosed mall
regional shopping centers, and in all cases wﬁere Project Archi-
tect's approval is not involved, the arbitrator shall be a
recognized expert e#perienced iﬁ the operation of enclosed mall
regional shopping 'centers. Sucﬁ arbitrator, and if necessary
the Project Architect,'shall meet within ten (10) days after
éelection is completed to study and consider the plans or pré—
poéals:and objections thereto. The decision of said arbitrétor

shall ge final, Each Party shall bear its own expenses, exccp£

thése relating to the services of a Project Architect or the _
érbitrator. Such expense shall be diQided and borne equally

among the Parties.

®
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XXVII ATTORNEY'S FEES

In the event that at any time during the term of this
REA any Party or Partles hereto shall institute any action or
~proceeding against the other or others relating to the provisions
of this REA, or any default thereunder, then, and in that event,
the unéuccessful Party or Parties in such action or proceeding
agree to reimburse the successful Party or Parties theréin for
the reésonable'expenses of attorney's. fees and disburéements

incurred therein by the successful Party or Parties.

XXVIIT NOTICES
A. Any notice, demana, request, consent, approval, desig-
‘nation 6£ other communication which any-Party hereto is required
or desires to givé or make or communicate to any other Party
shall be in writing and shall be givén or ﬁade, or communicated
. . s
by United States registered or certified mail, addressed, in the
cage of Developer to:
UNIVERSITY MALL, INC.
353 East 2nd South
salt Lake City, Utah 84111
and addressed in the case of Penney to:
‘ | J. C. PENNEY PROPERTIES, INC.
c/o J. C. PENNEY COMPANY, INC.

1301 Avenue of the Awerlcas
New York, New York 10019

Attention: Real Estate Department
with copy to:
J. C. PENNEY COMPANY, INC.

University Mall Shopping Center
Orem, Utah

and addressed in the case of 2ZCMI to:

ZIONS COOPERATIVE MERCANTILE INSTITUTION

15 South Main Street §
Salt Lake City, Utah 84111 =
- . . Y
Yo
=
=
a
(&3]
*with copy to B
o Q (o
<§§é// : ZIONS COOPERATIVE MERCANTILE INSTITUTLON
. - University Mall Shopping Center
Orem, Utah
-100-
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subject to the right of any Party to designate a different

address by notice similarly given. Any notice, demand, request,

- consent, approval, designation or other communication so sent

shall befdeemed to have been given, made or communicated, as the’
case may be, on thg date the same was deposited in the United
States mail as registered or certified matter, with postage
thereon fully prepaid and such notice must also comply with the
requirements of XXVIII hereof. - l

B. The trustee under any first deed of trust or any
first morfgagee or the lessee under any sale and leaseback shall
bé entitled to receive notice of any default by any Party, pro-
vided that such Person shall have recorded in Utah County a
notice in the form herein contained and shall have delivered a
.copy‘of such notice to each Party. The form of such notice shall

be as follows:

The undersigned, whose address is
does hereby certify that it has an interest in the

- tract of land described on .Exhibit A attached hereto
and made a part hereof and being the Tract of _(Party)
and is the (Trustee of Mortgagee holding the security

" interest in said Tract or the lesse under any sale
and leaseback). In the event that any notice shall
be given of the default of the Party upon whose Tract
this lien applies, a copy thereof shall be delivered
by certified or registered mail, postage prepaid to
the undersigned, and such trustee, mortgage or lessor
shall have all rights of such Party to cure such default,
Failure to deliver a copy of such notice to the under-
signed shall in no way affect the validity of the notice
of default as it respects such Party, but shall make
the same invalid as it respects the interest of the
undersigned and its lien upon said property.

Giving of any notice of default or the failure to deliver a
éopy'to any such Person shail in no event create any liability
on the part of the Party so declaring a default.
XXIX AMENDMENT
The Parties hereto agree that the provisions of this
REA may be modified or amended, in whole or in part, only with

the consent of all of the Parties hereto,.by declaration in

-101- '_ o
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writing, ecxccuted and acknowledged by all of saicé Partics,
duly recordgd in the Office of the Recorder of the Coﬁnty‘of
,tah;State of Utah, but this REA'hay not otherwise be.modificd
or amended, in whele or in part., It is expressly understood
ané agreed that no modificaticn o% ameﬁdment, in whole or in

part, shall require any consent or approval on the part of

any tenant or lessee of any Party to this REA.

XXX TERMINATION OF REA
Excépt as provided in Section XVIII hereof, this>REA
shall remain in iull forée ané effect until forty—fibe {(45)
years from the date of this REA,vand 50 lbng thereafter as
at least one of Penney, ZCMI or‘the Future (third) Department
Store is.operating a dopartmcnt‘sto;é of at least one hundred
twenty thiousand (120,000) square feet of Floor Area; provided,
however, that this REA shall in all events termisate not later

i

than July 31, 2032.

XXXI LIENS
Wherever under the terms of this REAVany Party is per-

mitted to pexrform any work uponlthe Tract of another Party, it
is expressly understood and agreed that such Party will not
"permit any mechanics' or materialmen's, or other siﬁilar liens
to stand against the Tract upon.which_such laﬁor or material
has been furnished in connection with any suﬁh work verformed
- by any such Party. " Such Party may contést the validity of any'
such liég,/éut upon final deﬁerﬁination of the validity and
“the aqé&nﬁ the;eof; such Party shall immediately pay any
judément.rendé}ed with ‘all proper costs and charges. The
Party upon whose Tract such work is performed may reguire a
surety bond in-its favor asSgring.payment by such contesting
Party, in which evén; such bond shall be furnished within
thifty days subsequent to the requést, or the amount of such

lien shall be paid in full within such period.

CTC IV TP 008
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XXXII TBA's

Al ANothing herein EOntained shall be construed to require
Penney to construct its TBA. If Penney shall elect to construct
its TBA, it shall not be required to carry on therein the busi-

~ness referred to in Sectlon IX of this REA. Any business
carrle?/on 1n'1ts TBA by Penney shall, nevertheless, be carried
on as a department of its Store and under its trade name pur-
suant to Section XXIII, but only so long as Penney is'obligatea
to operate its Store under Section XXIiI. If Penney shall not
construct its TBA or if having consﬁructed the same it shall
raze such improvements, it shall, at its expense,-pave and

» stripe its respective TBA Site for parking purposes. >In the
event its TBA shall be vacant, Penney shall nevertheless main-

tain the same in accordance with the provisions of Section XXIII.

B. Nothing hereih_contained shall be construed to require

'?CMI,to construct its TBA. If ZCMI shall elect to eonstruct
its TBA, it shall not be reguired to carry on therein the busi-
ness referred to in Section IX of this REA. Any business carried»
on in its TBA by 2CMI shall nevertheless, be carried on as a
department of its Store and under its trade name pursuant to
Section XXIV, but only so lohg as ZCMI is obligated to operate
its Store under Section XXIV. If 2ZCMI shall not construct its
TBA or if hav1ng constructed the same it shall raze such improve-
ments, it shall, at its expense, pave and stripe its respeclee
. TBA Sxte for parking purposes. In the event its TBA shall be
.vacant, ZCMI shall nevertheless maintain the same in accordance

" with the provxslons of Section. XXIV.
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XXXIII DEDICATION

Developer, Penney and ZCMf_shall each join in the

. execution of such instruments as may be required ;n order to
effectuate street and road construction and widenings or ﬁhg
installation of public utilities by municipalities or private
utilities and shall each join in the grant of dedications or
easements for such purposes under and across portions of their
respective Tracts of their adjacent prdperty'to the shopping
Center Site, all as and to the extent necessary to carry out '

the intent and. purposes of this REA,
XXXIV FUTURE EXPANSION OF FLOOR AREA

A. Penney shall have the right to expand its TBA Store,
horizontally, By the addition thereto of additional Floor Area
in the area shown theréfor and designated "Penney TBA Expansion”
on Exhibit B. Penney's right to expand its Store shall be sub-
'je;t to the limitations'provided in Section VII B & C and Sections

IX, X and XIV.

B. Developer shall have the right to construct or cause

~ to be constructed space for a'Future (third) Department Store,
Future Store and Future Enclosed Mall in the areas shown therefor
and so designated on Exhibit: B.. Both the canstruction of

such expansion Floor Area and of required additional Automobile
Parking Areas shall Se subject to tﬁe limitation provided in
Section V D and to tﬁe'requirements of Section IX, Section X

and Section XIV of this REA to the fullest extent the same

are applicable thereto.

The/construction:of said Future (third) Department

Store(ghail be subject to the following:

-
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(a) The Occupant of such Future (third)
Department Store shall undertake by
written agreement in recordable form
to operate a department store in its
department store building, a retail
store in its Store building and to use
ﬂits Store building for retail purposes
for any then remaining time during each
_of the three ten year periods during
which Penney and ZCMI under Sections
o ’ ; XXIII and XXIV, respectively, are re-
’quired ;o so operate under (i) their
respective names, (ii) operated retail
facility or, (iii) use their store
_building for retail”perposes'and to
be otherwise bound by and subject and
subordinate to fhis REA; and
(b) DeVeioper agrees that it shall not
construct the future mall stores to -
“the North of Penney's Store building,
except in compliance with Section V D.
(¢) Any such agreement by a Future (third)
" Department Store Occupant to purchase
a portion of Developer's Tract shall
contain an aésumption by such'0ccupant
of ‘the obligations of Developer under
this REA as to the portion of Developer
Tfact cons;ituting the premises demised

to such Occupant under such agreement.

C. 2CMI shall have'the right to expand its TBa building
and main store building within the areas designated "gcMI
EXPANSION" on Exhibit B hereto by an addition containing not
more than EPree (3) floor levels and subject at all times to
the llmltatlons prov;ded in Sectlon VIII B, Section IX,

-

Sectlon X and Sectlon XIV
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D. The Parties hereto do.not undertake that there shall be
any such future expansions in the areas so designated on Exhibit B,
and until such future expansione are. constructed, the areas so
designated on Exhibit B shall be improved ae and esed for Common
Areas and shall be operated and maintained as part of the Common
greas pursuant to Section XI of this REA. Said areas so’long as
they are improved as Common Areas shall be included in any deter-
mination of the Automobile Parking Areas required pursuant to the

provisions of Paragraph 2 of Section IX of this REA,

XXXV PHASE 2 TRACT ALD’ rUTURE SC-1 TRACT.

//

ALl Developer may, z( serving written notice of ltS intention
so to do, elect to remove all or any part of its Phase 2 Tract and/or
Future SC-1 Tract from the Shopping Center as a part of the Developer

Tract and the provisions of this REA, except as hereinafter provided,

but the right to remove Phase 2 Tract shall not have applieation so

as to. release any portioﬁ of Phase 2 Tract reguired to satisfy the
Automobile Parking Area requirements of Paragraph A of Section IX

of this REA for the Fleor Area constructed in Developer's Phase I
Tract. Upon electlon by Developer to remove any portion of Developer's

Phase 2 Tract and/or FPuture SC-1 Tract from the Shopplﬂg Center, the

~port10n to be so removed shall be released from all the easements,

covenants and restrlctlons to which the Developer Tract is subject

"under the provisions of this REA, except as hereinafter provided,

and the remainder of the Shopping Center Site (Phase I and so much
of Phase 2 and/or Future SC-1 as is not removed) shall be released
+

from.all rights of the owner of Phase 2 Tract and/or Future SC-1

Tract so removed granted under the provisions of this REA.
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ZCMI and Penney agree at Developer's request to execute, acknowledge

and deliver together with Developer and to record such -instrument

or instruments as Developer may reasonably request to evidence the -

release of any'part of such Phase 2 Tract and/or Future SC-1 Tract
which..Developer has elected to remove from the Shopping Center and
from such easements, covenants and Festrictions pufsuant to this
Paragraph A.

B. 1In the evenﬁ Developer or its successor elects to remove
all or any portion of Phase 2 Tract and/or Future SC-1 Tract, as
aforesaid, 2CMI or Penney shal% have  the right to require Developer
build and maintain a éix-foot barrier satisfactory to Penney and
ZCMI dividing Phase I frcm the Phase 2 Tract so removed so as
thereafter to permanently prevent access between said Tracﬁs.
Developer agrees with Penney and ZCMI that there shall be no con-
struction of any nature whatsoever upon either Phase 2 Tract or

Future SC-1 Tract unless Leveloper submits an agreement in form

satisfactory to Penney and 2CMI fully executed in proper form for

e

i
C o S
e

recording. and providing that the portion of said Phase 2 and/or
Future SC-1 Tracts shall become a part of the Developer Tract and

subject to all of the terms, covenants, provisions and conditions

of this REA.

(v
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c.

The provisions of said instrument or instruments of

release shall constitute covenants running with the land or

equitable servitudes as between the portion of Phase II Tract

so removed as the servient tenement, and the Shopping Center

Site, as the dominant tenement, in accordance with the follow-

ing:

8/31/71

"(a)

Each and all of the provisions hereof on
Developer's and ZCMI's and Penney's respec-
tive part to be performed (whéther éffirm-
ative oidnegative in nature) arei intended to
and shall bind each and every person, firm,
associatioh or corporation comprised within

the term Developer, ZCMI and Peﬁney, res-

"pectively, at any time and from time to time,

and shall inure to the benefit of each and

all of the respective parties.

"Each and all of the covenants of Developer

herein not to use, of permit the use of .- any
part of the Phase II Tract contrary to the
provisions hereof are intended to, and shall

bind each and every person having any fee,

"leasehold or other interest in any part of the

Phase II Tract, at any time and from time to
time, derived through any person, firm, associ-
ation or corporation, now or hereafter

comprised within the term "Developer", to the

‘extent,that such part of the Phase II Tract is

affected or-boundbby the covenant in.question,
or that such covenant is to be performed

thereon, and shall inure to the benefit of the

other parties hereto.
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(¢) With respect to the various covenants (whether
affirmative or negative) on the part of
Developer, contained herein, which affect, or
‘bind, Or are to be performed on portions of the
'Phase II Tract the Sh&pping Center Site (the
Property benefited by such covenant) - shall, dur-
ing the term hereof, be the dominant estate and
the Phase.II Tract, or if the particular cove-
nant affects, binds, or is to be performed on,
‘less than‘the whole of the Phase II Tract, then
with respect to the particular covenant, such
portion of the Phase II Tract as is affected by
or bound by the particular covenant, or on which
the particular covenant is to be performed shall,
during the term hereof, be the servient estate.
Each and all such covenants are imposed upon
each portion éf the Phase II Tract.as a mutual
equitable servitude in favor of the Shopping

Center Site and any pbrtion thereof."

D. Upbn date of éerminatién of the REA, the provisions of
the instrument or instruments of release shall terminate and upon
termination, all agreements and covenants setlforth therein shall
cease to be of any further force or éffect. Upon termination, the
parties there;o shall execute instruments, in recordable'form,
setting forth that all restrictions, servitudes, covenants running

.with the land, and easements, as‘set forth therein, have terminated.

- -109-
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XXXVI MISCELLANEOUS

Al ~No waiver of any default by'any Party to this REA
shall be implied from any omission by any other Party to
take any action in respect of such default if such de;ault
continues or is repeated. No-express waiver of any default
shall affect any default or cover any period of time other
than the default and period of time specified in such
eéxpress waiver. One or more waivers of any default in the
performance of any term, provision or covenants contained
in this REA shallinot be deemed to be a waiver of any sub-
sequent default in the performance of the same term, pro-
vision or covenant'of any other term, provision or covenant
contained in this REA. The consent 6r approval by any such
Party to or.of any act.or reguest by any other Party requir-
ing consent or approval shall not be deemed td waive;or
render unnecessary: the consent or approval to or of any
subsequent similar. acts or requests. The fights and remedies
given to any Party by this REA shall be deemed to be cumu-
lative and no éne,of such riéhts and remedies shall be
exclusive of any of the others, or of any other right or
remedy at law or in equity which any such Party m;ght other-
wise have by virtue of a defauit under this REA, and the
exercise of one such right or remedy by any such Party sha;l
not impair such Party's standing to exercise any other right

or remedy.

B. Neither anything in this REA contained nor any acts

' of the Parties hereto shall be deemed or construed by the

Parties hereto, or any of them, or by any third person, to
create the relationship of principal and agent, or of partner-
ship, or of joint venture, or of any association between any

of the Parties to this REA.
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lSucceééors ''C. This REA shall, except as otherwise provided nerein,
be binding upon ahd inure to fhe benefit of the successor§
and assignsvof.the respective Parties to this REA.

Sever- ) D.‘ If any term, provision or condition contained in

ability
this REA shall, to any extent, be invalid or unenforceable,
the rgmainder of this REA (or the application of such term,
provision or condition to persons or circumsﬁances other tﬁan
those in respect of which it is invalid or unenforceable)
‘shall not be affected thereby, and each term, provision and
condition ofvthis REA shall be valid and.enforceable to the

fullest extent permitted. by law.

Govern- . E. This REA shall be construed in accordance with the

ing

Laws . laws of the State of Utah wherein the Shopping Center Site is
located.

Captions F. The captions of the paragraphs of this REA are‘for

convenience only and shall not be considered nor referred to
-in resolving questions of interpretation and construction.
Time of G. Time is of the essence with respect to the per-
Essence ‘

formance of each of the covenants and agreements contained

in this REA.

Terms ’ H, The terms, covenants, provisions and conditions

Binding
on in this REA to be kept, performed and observed by Developer,
Parties

.ZCMI or Penney (except with respect to the covenants of
ZCMI and Pennéy'contained in Sectiéns XXIII and XXIV, res-
pectivcly) shall:be binding upon Developer, 2ZCMI and Penney,

brespectiveiy, and their respective successors assigns and

grantees.
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Mortgagees
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I. It shall be a condition precedent to a release
of a grantor Partyvthat at the time of any sale, transfer
or‘coveyance of the fee interest of any Party in its
Tract or part thereof, the grantee Party thereof shall
deliver to each of the Parties to this REA an executed

and acknowledged instrument, in recordable form, assuming

_the terms, conditions, covenants and agreements in this

REA to be kept, observed and performed by the grantor
Party of such interest in such Tract, or part thereof,
andé upon'such occurrence such grantor Parfy shall, as
respects the fee iﬁterest in the Tract or ?art thereof
conveyed, thenceforthvsfand<releasedi§nd discharged from
any and all liability for the keeping, performihg and
observing bf the said terﬁs, covenants, conditions and
agreements with respect to the Tract, or part thereof,

in which such.interest is so conveyediexcept with respect
to the covenants of ZCMI and Penney cantained in Sections

XXIII and XX1V, respeétively. It shall be a condition

precedent to the release and discharge of any such

grantor Party that any and all amounts which shall then

be due and payable by such grantor Party to any other,
Party to this REA shall have been paid to ﬁuch other Party
and that such grantor Party shall give'hotice to other
Parties to'this.RBA of any such sale, transfer or con-
veyance concurrently with the £filing for record of the
instrument effecting the same. " Notwithstanding the pro-
visions of this subparagraph, each signatory Party shall
remain personaily liable to caistruct its improvements

in Sections V, VI, VII and VIII. No such signatory Party
shall be released from sucﬁvobligation'upon or by any
transfer of its interest in ité Tract until it has com=-

pleted the construction of its improvements as required

-112-
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Notwithstanding anything to the contrary contained
inlthis Section or elsewhere in this REA, if any Party sﬁall
sell iﬁs entire Tract, such Pa?ty shail be released from all
further liability arising under this REA in respect of any
period after the later of such sale or the termination of

the covenants of such Party contained in Sections XXII, XXIIT

or XXIV as the case may be.

-112(a)-
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In the event that aﬁy Party shall sell part or all of
its Tract for the purpose of financing the improvements on its
Tract, and shall simultaneously enter into a leaseback of not
less than thirty (30)>yeérs with such fee owner, whereby the
Seller shall have the posséssory rights in said real proper:y;‘

subject to the terms of said lease, then and in that event, it

is expressly understood and agreed that so long as saié leaseback

remains in existence the fee 6éwner of such Tract, or portion

thereof, shall for the purposes of this REA be given all of the

same rights and privileges as the holder of a first deed of trust

or mortgage of said real property, and such fee interest shall
not be subject to any lien which might be created pursuant to
any of the provisions of this REA.to any greater extent than
would Dbe the holder of such deed of trust or mortgage.

s -

In the event. of any termination of such leasehold
interest, and notwithstanding any language in said lease pre-~
venting a merger of title in said fee owner, such provision

shall not be operative to relieve said fee owner and its

respective succes;érs or assigns of the ogligations under and
pursuant to the téfms of this REA, exclusive of the covenants
ofvPenney, as proviaéd in Section XXIII, or the covenants of
ZCMI, as provided'in Section XXIV, respectively; proviced,

however, the fee interest shall not be subject to liens

(arising as provided for herein) which are superior to said

e

fee owhership and which attach thereto during the first

twelve (;2L months in whi;h the fee interest and the leasehold
interest shall be held by the same Party, Sut thereafter the
fee interest shall be so subjecﬁ unless dﬁring sucﬁ twelve (12)
month period a new lease shall have been entered into which
would'otherwisé‘coﬁply with the provisions of .this paragraph

or the lease shall have been assigned to a new Person, in which

2e

8/31/71
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event the rights of the fee owner shall continue as though no
defaplt had taken place under»said lease. 1In the event of
the merger of the title tb the fee interest and the leasehold
inte;est is an institutional owner (bank, savings and loan
association, trust company, insurance company or pension fund)
as hereinabove provided for, then and in that event as respects
such institutional owner the provisions of this paragraph
'shall be of no force or effect whatsoever. The lessee under
any 'qualifying lease, as herein .provided, shall be deemed a
Party hereto so long as said lease is in existehce. “As used
herein in this paragraph I, the term “"sell” or "sale and
leaseback“ shall be deemed to include any lease by any Party
of all or part of.its Tract for the purposes of financing

the improvements on its Tract and simultaneous leaseback,

and the provisions of this parégraph shall apply thereto; and
the terms "owner" ané "leasehold" shall incluae a lesse€ and
leasehold under such lease and leaseback transaction in the

same manner and with like effect.

Consent -J. In any ipgtance in whiéh any Partyvto this REA
snall be requested to consent to or approve of any matter .
with respect to which a Party's consent or approval is
required by any of‘the provisions of this REA, and it is
provided in this REA that in such instance the consent or
approval of 'such Party may not be .unreasonably wi;hheld by
such Party, and thé matter of such reasonableness is made
subject to arbitratién by this REA, and in the further event
that such Party is found pursuant to said arbitration pro-
ceedings to have unreasonably withheld such consent or
approval, such'Party shall not Dbe monetarily liable to any
other Party to this REA notwithstanding the finding in

arbitration that such Party has unreésonably withheld its

o : consent or approval.
2 |
NG
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K. Wherever in this REA approval of any Party is
rc%uired, the same shall not be unreasonably withheld,
unless specific provision is made herein for the specific
approval to be in the sole and absolute discretion of any
Party, and unless a different time limit is provided herein,
such approval or disapproval shali’be Given within thirty (30}
days following the receipt of the item to be so approved or
disapproved, or the same shall be cohclusively‘deemed to |
have been approved by such Party. Anybdisapprovai shall
specify with partiéularity the reasons therefor; proviced,
however, that wherever in this REA any Party is given the

right to approve or disapprove in its sole and absolute dis-

cretion it may disapprove without specifying a reason therefor.

Whenever under this REA consent or approval or disapproval
1s required of a Pafty within a time period or consent or
approval of such Party shall be deemed given, the notice of
submission must direct the addressed Party's attentioﬁ (oy a
statement underlined or in éapital letters) to the applicable
time limit. If the notice of submission does not contain
such statement'the'épplicable time limit shall not commence
to run until a proper notice containing such a statement is
given.

L. 1If a party shall fail to perform any of the cove-
nants to be performed by such Party pursuant to this REA
(otbgf{éhén a covenantqto operate a deparfment store), or if
a Pérty,shouid fail to make any reqguired payment hereunder
and such Party shall fail to:cure such default within sixty
(60) Qays after either of the other Parties'affécted thereby
éhall'have served upon the defaﬁiting Party notice of such

failure (or if the default is of such character as reasonably

-115-
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to require more than sixty (60) days to curé and the default-~-
ing Party shall fail to commence to cure the same within such
period or shall fail to use reasonable diligence in curing
such default thereafter), or if the failure of such Party
relates to a matter which in Developer's or Penney's or
ZCMI's judgment reasonably exercised is of an emergency
nature and';uchvfailure shall remain uncured for a period of
forty-eight (48} hours after Developer or Penney or ZCMI shall
have served upon such defaulting Party notice of such failure,
then Developer or Penney or ZCMI, as the case may be, may at
its option, and in its sole discretion as to the necessity
therefor, perform:any such covenant,lorvmake ény such payment
as the defaulting:Party's attorney-in-fact' (such appointment
is hereby made for such purpose). Developer or Penney or .
ZCMI, as the case may be, by reason of so doing shall not

be liable or responsible for any loés or damage thereby sus-
tained by the.defaulting Party or anyone holdin§ under such

_defaulting Party. .

-
e

f/ .If‘a Part? hereto shall be compeiled or shall elect
to pay anyﬁsum of mohey'or»do any acts which require the
payment of money by reason of the othgr Péf;y's failure or
inability to perform any of the terms and érovisions in this
REA to be‘by such other Party performed, fﬂén such default-
ing Party shall prgmptly upon demand reimburse the paying
pParty for such sums, and all such sums shéll bear interest’
at the then prime rate of interest for banﬁ loans plus one
(l%)vpercent‘per anhum (not exceeding the maximum rate per-
mitted by Law). ‘Any other sums payable by a Party to the’

_other Party hereto pursuant to the terms and prévisions of

this REA.that shall not be paid when due shall bear interest -

-116-
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at the average of the prime rate of interest charged by the
maj?rity of maj@r banks in Salt Lake City at the date of the
expenditure for bank loans plus one (1%) percent per annum
(not exceeding-the maximum rate permitted by Law) from the
due date to the date of payment thereof. If such demand is
made, the Party having so paid shall have the right to deduct
the amount thereof,'together with interest as aforesaid, .
wifhout liability or forfeiture, from any sum§ then due or

thereafter becoming due from it to the defaulting Party here-

under or under any separate agreement between the rarties.

if the amount so stated is not so paid the Party performing
the work, by se;ving a written notice upon defaulting Party
describing the defau}ting Party's Tract, the nature of the
wgrk performed and the cost thereof, and recording a copy of
such notice in the.Office of the Recorder of Utah County,
shall establish a.lien upon the defauiting Party's Tract and
its fee interest therein in the amount stated in the recorded
notice. No lien shall exist until such ndtice is recorded.
The priority of such lien shall be determined as of the date
of filing the same.of record. such lien shall also secure
the reasonable costs and‘expenses of enforcing the same, plus

v

interest and attorneys' fees. : o

Any deduction made by any Party purshant to thg pro-
visions of this Section ffom'any sums due or payable by it
hereunder shall nétvconstitute a default in the payment
thereofvunlessAsuch Party fails to pay the amount of such
deduction to the Pérty to whom the sum is 6wing within thirty

{30) days after final adjudication that such amount is owing.

The option given.in this Section is for the sole protection of

-the Party so paying and its existence shall not release the
7 !

R ‘ . )
defaulting Party from the obligation to perform the terms,
; ‘ .

provisions,; covenants and conditions herein provided to be

-117~-
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performed thereby or deprive the Party so paying of any legal

rights which it may have by reason of any such default.

The Parties each hergby grant to the other Parties no
non—excluéive rights of entry and non-exclusive easements over
and under any and éll parts of their‘respective Tracts {(exclud-
ing the right Lo enter a Store building on the Tract of aﬁother

Party except where there is located in such Store utilities

. or other equipment essential for the continuous operation of

Injunc-
tive
Relief.

either a Store or Common Area on the Tract of the Party claim-
ing the right of entry) fo; all purposes reasonably necessary
to enable them (acting difecﬁly or throﬁgh aéents,4contractors,
or sub—contractoré) so to perform any of 'the terms, provisions,
covenants or conditions of this REA which such defaulting Party

shall have failed to perform.

M. 1In the event of any vioclation or threatened vio-

" lation by any Party, -Permittee or Occupant or. any part of the

Center of any of the terms, restrictions, covenants and condi-
7/ - . o1

tid%s herein provided, any of the Parties shall have the right

Not a
Public
Dedica-
tion

" Breach
Shall Not
Permit
Termina-
tion

.7?_—\2\)
L

sy

8/31/71

" cancel, or rescind or. otherwise terminate this REA, but such

to enjoin such vioiation or threatened violation in a court
of compétent jurigdiction. ?ribr to the c9mmencement of any
such action, ten (10) days prior written Aotice of such ‘

violation shall 5é given to the other Party or other person

responsible therefor.

N. Except as provided in Section XXXIII hereof nothing
herein contained sﬁall be deemed to be a gift or dedication of
any portion of the Center to the general public or for the-
general public or for any public purpose whatsoever, it being
‘the intention of the Parties hereto that this REA.shall be

strictly limited to and for the purposes herein expressed.v

O. Except as provided in Section XVI, it is expressly

agreed that no breach of this REA shall entitle any Party to

limitation shall not affect, in any manner, any other right

SLS W P o0e
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or remedies which the Parties may have hereunder by reason

of ‘any breach of this REA.

Breach P. A breach of any of the terms, conditions, covenants
Shall Not -

Defeat © Or restrictions of this REA shall not defeat or render invalid
Mortgage :

the lien of any first mortgage or first deed of trust made in
good faith and for value, but such term, condition, covenant

or restriction shall  be binding upon and effective against any
of the Parties whose title to said property or any portion

thereof is acquired by foreclosure, trustee's sale, or otherwise.

Each Party will from time to time, on reasonable written

Estoppel Q.
Certifi-
cates : request therefor from any mortgagee of any other Party, furnish

to such nortgagee, w1thout charge a certlzlcate duly executed

and acknowledged by such Party, certlfylng that with respect to
such Party, this REA is unmodlfled and in full force and effect;
or if there has been,any modification, hat'the same is in full
force and effect as-modified and stating any such modifications;
and whether or not there is then ex15t1ng any ‘claim of default
hereunder by such Party agaxnst any other Party, and if so,

'specifying the nature thereob.

DULY EXECUTED by the Parties hereto as of the day and

year first above written.

"UNIVERSITY MALL, INC

25 WIS

Presi ent

viee /"5 ' \\\\ Develope~
J. C. PENNEY PRORERTIES, INC. )
ﬁ‘f[ATTEST
49 Sl Ll . Vice President
NS AR D e
) Assxjyant’Sécretary
Penney

ZIONS COOPERATIVE MERCANTILE
S

£8S W pH TN

vorewe?
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- STATE OF U7A# s
CoUNTY OF ShvT Lale 58

On this the 22"“‘7 day of Ocrzmame. , 197/, before me, a Notary Puohc duly
authorized in and for the said County in the Statc aforesaid to take acknowledgments,
personally appeared WN—-«AcC R WeedBURY zacdl Ruron & Brewns

residing at Gad V.(,a. FoasipopT ’
to me known and known to me to be Prcsxdcnt ‘of UNIVERSITY MALL,
INC., » one of the corporations dcscnbcd in the foregoing instrument,

cach "_'\,“acknow]cdﬂcd that as such officer, being authorized so to do, he executed the foregoing
" instrument on behalf of said corporation by subscribing the name of such corporation by
himself as such officer and caused the corporate seal of said corporation to be affixed thereto,
as his free and voluntary act, and as the free and voluntary act of said corporation, for the

uses and purposes therein sct forth

SDK{

‘A /‘p IN WITNESS WHEREOF, I hereunto set my hand and official scal
,{,

o U‘ \’{%bCommzssxon Expires: ‘ . , .
eas o LitL £, Seoice

........... Notors Pubii
RzZiove wr 5&:’.&4«5 eerr, Uran

STATL oF rovay ) s
COUNTY OF . » Lo e "

On this the 2 ™ day of F2rmmezé, 197/ , before me, a Notary Pubiic duly
‘authorized in and for the said County in the State aforesaid to take acknowlcdgmems
personally appeared A/, AL oBE~a NETT ,

residing at ) s
to me known and known to me 10 be President of ZIONS COOPERATIVE MERCANTILE

INSTITUTION , onc-of the corporations described in the foregoing instrument,
and acknowledged that as such officer, being authorized so to do, he exccuted the foregoing
instrument on bchalf of said corporation by subscribing the name of such corporation by -
himself as such officer and caused the corporate scal of said corporation to be affixed thereto,
as his free and voluntary act, and as the free and volumary act of said corporation, for the

et USES zmd purposes therein set forth.

Bl

‘Mgf C ommzmon Expires:

«.-"‘ :.(;L,.....ffzr.........

No: ublic

Crry S‘

""Ium\l\“\

STATEOF NEW YORK ),
COUNTY OF NEW Yom{g '

Sihie ot 5o crR. A4 G . e
Gn:nisthe ;¢ day of .((?JE oy L1862 uczo*c me, & Notary Public
i cmrigad .
culy authorized in and for the said Cou ty in the Swate ioresaid o take

a»kx‘owlmé.lc::ts uc:sox.ully apnear F % = Sears =
residing a: 9405 8ot Street S
o me | b]@g@Qﬁ Klaiwingg S0y o b¢ a Vice President of J. C. PENNZY
PROP ,_-RTLES INC., onc af the car por.:c.o 15 deseribed in che foregaing o
instrumene, and a wal‘.daw that as such officer, beiny authorized so to do, @
he exceuted the foregoing inscrument on behall of said corparation by -
subscribing the name of’n‘d corporasion by himself as such officer and caused &
the corporace seal of said corpo:‘atio:‘. 0 be affixed thereto, as his free and

voiu:.:a"y act, and as che free and volu'x..xry acs of said corposation, for the §

uscs and purposes thercin set forth,
IN WITNESS WHEREOY [ hereunto sex my hand and official sdii.
A2

My Commission Expires: |

e s
4 . L . -~
7 ; B T MICHAEL LowEMRd‘-i.y Fudlie

[ Wotary Public, State of New York
H N>, 31.760957%5

Qualificd in Maw York G-ty N

CO'nmASSlON Expires March 30, 1372 B




EXHIBIT A

LEGAL DESCRIPTIONS

PART I

DEVELOPER TRACT

(PART 1) : .
BEGINNING AT A POINT WHICH IS 301.73 FEET NORTH AND 495.98
PEET WEST FROM THE SOUTHEAST CORNER OF SECTION 23, T6S, R2E,
SLB, 8 M; :

THENCE NORTH 00°13' WEST 199.32 FEET:
THENCE SOUTH 89918' EAST 46.70 FEET;
THENCE NORTH 00°13' WEST 330.00G FEET:
THENCE NORTH 89°18‘ WEST 46.20 FEET;:
THENCE NORTH 00°13' WEST 39.71 FEET;
THENCE NORTH 85958 WEST 906.38 FEET:
THENCE SOUTH '00°32' WEST 256.98 FEET:
THENCE SOUTH 89°25' EAST 79.84 FEET:
THENCE SOUTH 00°33' EAST 149.49 FEET:
THENCE NORTH 88°955' WEST 467.95 FEET:
THENCE SOUTH 04°02' WEST 283.22 FEET;:
. THENCE NORTH 85°58' WEST 56.57 FEET:;
THENCE SOUTH 04°02' WEST 460.00 FEET;
THENCE SOUTH 85°38' EAST 284.07 FEET:
THENCE SOUTH 04°02'  WEST 116.43 FEET;
TEENCE SOUTH 00°59'.WEST 164.29 FEET;
THENCE NORTH 89°03' EAST 26.51 FEET;
THENCE SOUTH 88946' EAST 136.38 FEET:
THENCE SOUTH 86°42' EAST 80.06 FEET:
IENCE SOUTH 84943' EAST 50.43 FEET:
THENCE SOUTH 82°08' EAST.133.89 FEET:
" THENCE SOUTE 79°32' EAST 130.04 FEET;
THENCE NORTH 04©02' EAST 284.12 FEET;
THENCE NORTH 85°58' WEST 6.72 FEET:
THENCE NORTH 04°02' EAST 460.00 FEET;
THENCE SOUTH 85°58‘' EAST 141.50 FEET;
THENCE NORTH 04°02' EAST 151.52 FEET:
THENCE SOUTH 85°58' EAST 381.12 FEET
TO POINT OF BEGINNING. .
AREA = 28.790 ACRES

(PART 2) )
AND BEGINNING AT A POINT WHICH IS 554.48 FEET NORTH AND 2675.24
FEET WEST FROM THE SOUTHEAST CORNER OF SECTION 23, T6S, R2E, SLB 8 M;

THENCE SOUTH 18931' EAST 31.64 FEET;

THENCE SOUTH 88°44' EAST 301.25 FEET:

THENCE NORTH 04°02' EAST 29.77 FEET:

THENCE NORTH 88°43' WEST 115.49 FEET; . :
THENCE NORTH 88°44' WEST 197.90 FEET )
TC POINT OF BEGINNING. ‘ ‘

AREA = 0.210 ACRES
TOTAL AREA =

7/21/71

29.000

ACRES
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BEGINNING AT A POINT WHICH IS 540.00 FEET ALONG THE SECTION

PART TI

PENNEY TRACT

LINE BEARING NORTH 89°18' WEST AND 25.00 FEET NORTH FROM THE
SOUTHEAST CORNER OF

THENCE

- THENCE

THENCE
THENCE

THENCE-

TEENCE
TEENCE
THENCE

THENCE

THENCE
THENCE
THENCE
TEENCE
THENCE
THENCE
THENCE
THENCE
THENCE

NORTH
SOUTH
NORTH
NORTH
SOUTH
NORTH
SOUTH
SOUTH
SOUTH
SOUTH
SOUTH
SOUTH
SOUTH
SOUTH
SOUTH

NORTH -

NORTH
NORTH

00°13"
89°18"
00°13"
85958
04°02"
83058
04902
85958
04°02"
79932
78°11"
78°00"
78032
81956 "
88°52"
00°39"
89°18"

SECTION 23,

WEST
EAST

WEST-

WEST
WEST

WEST

WEST
EAST
WEST
BEAST
EAST

'EAST

EAST
EAST
EAST
WEST
WEST

TO PROINT OF BEGINNING;

AREA =

(EXGIIBIT A)

"13.200 ACRES B

140.00
45,00
130.68
381.12
151.52
141.50
460.00
6.72
284.12
28.67
115.50
79.29
224.66
166.63
116.93
638.53
180.00
62.00

T6S,

FEET;
FEET;
FEET;
FEET;
FEET;
FEET:;
FEET;
FEET;
FEET;
FEET;
FEET;
FEET;
FEET;
FEET;
FEET;
FEET;
FEET;
FEET
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PART ITTI

ZCMI_TRACT

BEGINNING AT A POINT 30.54
WEST OF THE SOUTHEAST CORNER OF

THENCE SOUTH 18931' EAST
THENCE NORTHE 88°35' EAST
THENCE NORTH 89903 ' EAST
THENCE NORTH 0059' EAST
THENCE NORTH 4002' EAST
THENCE NORTH 85058' WEST
THENCE NORTH 4002 EAST
THENCE SOUTH 85058' EAST
THENCE NORTH 4°02' EAST
TEENCE NORTH 88055' WEST
THENCE NORTH 88043' WEST
TUENCE SOUTH 4©02' WEST
THENCE NORTH 88944' WEST
THENCE SOUTH 18031' EAST
THENCE SOUTH 88044' EAST
TEENCE SOUTH 4©02' WEST
THENCE NORTH 85058' WEST
THENCE SOUTH 71029' WEST
THENCE SOUTH 18931' EAST
- O POINT OF BEGINNING.
"AREA = 15.796 ACRES

(EXHIBIT A)

578.02
524.31
165.00
164.29
116.43
284.07
460.00

56.57
283.22
389.32
181.96

29.717
301.25

31.64
289.09
190.68

90.83
115.00
250.00

FEET NORTH AND 2499.41 FEET

SECTION 23, T6S, R2E, SLB 8 M:

FEET;
FEET:
FEET:
FEET;
FEET:
FEET;
FEET;
FEET:
FEET:
FEET:
FEET;
FEET;
FEET;

‘FEET;

FEET:
FEET:
FEET:
FEET:
FEET
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PART IV

PHASE 2 TRACT

EEGINNING AT A POINT WHICH IS 870.75 FEET NORTH AND 497.64
FEET WEST OF THE SOUTHEAST CORNER OF SECTION 23, T6S, R2E, SLB 8 M;

THENCE NCRTH 00°13' WEST 453.69 FEET:
THENCE NORTH §9°20' EAST 128.77 FEET;
THENCE NORTH 00°30' WEST 50.00 FEET:
THEINCE SOUTH 89°30' WEST 969.56 FEET:
THENCE SOUTH 00°16' EAST 50.00 FEET;
THENCE NORTH 89°25' WEST 67.63 FEET:
THENCE SOUTH 00°32' WEST 383.72 FEET:
THENCE SOUTH 85°58' EAST 906.38 FEET
TO0 POINT OF BEGINNING.

AREA = 9.768 ACRES

|G W PHT X0t
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.PART V

SC-1 ANNEX DESCRIPTION

BEGINNING AT A POINT WHICH IS 32.62 FEET SOUTH AND 359.98
FEET WEST FROM THE SOUTHEAST CORNER OF SECTION 23, T6S, RZ2E, .
SLB 8 M;

.- THENCE SOUTH 00939' EAST 638.53 FEET:
THENCE SOUTH 88°52' EAST.. 77.96 FEET:
THENCE NCRTH 89°14' EAST 109.00 FEET;
THENCE NORTH 00°46; WEST 90.00 FEET;
TEENCE SOUTH 89°914' WEST  9.00 FEET;
THENCE NORTH 00946' WEST 95.00 FEET;
THENCE SOUTH 89°14' WEST 100.00 FEET;
THENCE NORTH 00°46' WEST 454.15 FEET:
THENCE NORTH 89°18' WEST 76.64 FEET
TO POINT OF BEGINNING.

AREA = 1.576 ACRES -

GRC W PP T 1008
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PART VI

TOTAL PHASE I DESCRIPTION

" BEGINNING AT A POINT WHICH IS 540.00 FEET ALONG THE SECTION
LINE BEARING NORTH 89°18' WEST AND 25 FEET NORTH FROM THE SOUTH-
EAST CORNER OF SECTION 23, T6S, R2E, SLB 8 M;

THENCE NORTH 00©1l3' WEST 140.00 FEET;

TEENCE SOUTH 89°18' EAST 45.00 FEET;
THENCE NCRTH 00°13' WEST 330.00 FEET;

. THENCE SOUTH 89°18' EAST 46.70 FEET;

THENCE NORTH 00013' WEST 330.00 FEET;
THENCE NORTH 89°18°' WEST 46.20 FEET;

" THENCE NORTH 00°13' WEST 39.71 FEET:

THENCE NORTH 85958' WEST 906.38 FEET:
THENCE -SOUTH 00°32' WEST 256.98 FEET:
TEENCE SOUTH 89°25°' EAST 79.84 FEET:
THENCE SOUTE 00°33' EAST 149.49 FEET;
THENCE NORTE 88955' WEST 857.27 FEET:
THENCE NORTH 88°43*' WEST 297.45 FEET:
THENCE NORTH 88°944' WEST 197.90 FEET;
THENCE SOUTH 18°31* EAST 63.28 FEET;
THENCE SOUTH 88°44' . EAST 289.09 FEET;
THENCE SOUTH 04°02':WEST 190.68 FEET;
THENCE NORTH 85°58' WEST 90.83 FEET;
THENCE SOUTH 71°29' WEST 115.00 FLEET;
THEINCE SOUTH 18°31' EAST 828.02 FEET;
THENCE NORTH 88°35' EAST 524.3)1 FEET;
THENCE NORTH 89°03' EAST 191.51 FEET:
THENCE SOUTH 88°946' EAST 136.38 FEET:
THENCE SOUTH 86°942' EAST 80.06 FEET;
THENCE SOUTH 84°43*' EAST 50.43 FEET:
THENCE SOUTH 82°08' EAST 133.89 FEET;
THENCE .SOUTH 79°32' EAST 158.71 FEET;
THENCE SOUTH 78°911' EAST 115.50 FEET:
THENCE SOUTH 78°00°' EAST 79.29 FEET;
THENCE SOUTH 78©32' EAST 224,66 FEET:
THENCE SOUTH 81°56' EAST 166.63.FEET;
THENCE SOUTH 88°52° EAST 116.93 FEET;
THENCE NORTH 00°39' WEST 638.53 FEET:
THENCE NORTH 89°18' WEST 180.00 FEET:
THENCE NORTH : 62.00 FEET
TO POINT OF BEGINNING.

AREA = 57.996 ACRES

Attached to and forming ‘part of REA dated Cwrrnen.
by and between UnlverSLty Mall, Inc., ZlonsCooperatlve Mercantile
Institution and J. C. Penney Properties, Inc., ‘covering premises

sxtuatea at Orem, Utah.-

Initialed by . : Initialed by Initialed for
Deve er 2CMI Penney
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EXIIIBIT B - Attached to and forming part of i
REA dated Zxyrzmsn 2. i77/ ., by and between )
University Mall, Inc., Zions Cooperative

Mercantile Institution and J. C. Penney

Properties, Inc., covering premises situated

at Orem, Utah.

Initialed by Initialed by  Initialed for
Penne '
_ -

Developer . . ZCMI '
CZéil« _ /\l/l%%; : Byﬁ;_éizlz___
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EXHIBIT C

" BUILDING HETGHTS LIMITS

ZCMI STORE. . .- . .BE - feet from ground .floor to ‘
S o - top of penthouse.

ZCNMI TBA .. .. . 24 feet from ground floor to .
' o 0 top of parapet.

PENNEY STORE ']v.-;: 54! feet from ground floor to
: oo 77 Y top of parapet.

PENNEY TBA U '~.l124; feet from ground floor to-
- Lo . top eof parapet. - )

FUTURE (THIRD) . .54 feet from first floor to

DEPARTMENT STORE : . top of parapet.
DEVELOPER MALL BUILDINGS 25  feet from ground floor at

Including Enclosed Mall - ' street level to top of
. B - .. parapet, except Junior De-
- partment Stoxe 34 feet from.
. ground floor at street level
vy 7 to top of parapet and Enclosed |
"Mall 38 feet from ground floor
at street level to-top of parapet.

The foregoing heights include penthouses or roof structures for
the housing of elevators, stairways, tanks and.fané or similar
cequipment required to operate a building. .

~

Attached to and forming part of REA dated (JoTo@sh 2. /97

~

by and between University Mall, Inc., Zions Cooperative Mercantile
Institution and.J. C. Penney Properties, Inc., covering premises
situated at Orem, Utah. : : .

Initialed by g ‘Initialed by . Initialed for
Developer T - . 2CcMI &%% o Penney
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EXHIBIT "D
SIGN CRITERIA

A, General.

1.

Approval of “store design drawings" or working drawings and specifications for Tenant's

leased premiscs does not constitute approval of any sign work. Tenant shall submit to Landlord's
Architect for approval drawings showing all proposed sign work to be erected in connectior with
Terant's leased premises. Such signa shall conform to the slgn criteria as outlined herein

and drawings submitted for approval shall clearly show graphic &8 well as construction and
attacrment details of all signs including electrical load requirement and brigntness in foot-

mberts, Erection of any signs shall be prohibited unless approved by Landlord's Architect

and necessary public regulatory officlals. The cost of such signs and the installatiorn there-
of shall not be included as part of Tenant's Work to which Landiord's contribution (under
Section 6.02 of the Lease) shall apply. :

It 15 Iintended that the signing of the stores in University Mall shall be developed in an
imaginative and varied manner, The criteria herein below set forth shall govern,

b

c

_&. Although previous and current signing practices of Tenant will be cansidered, they will

not govern signs to be installed in University Nali.

Landlor¢'s written approval of Tenant's sign drawing and speclfications is required.

Tenant shall submit quadruplicate copies of its sign drawing and specifications for Land-
lord's approval prior to fabrication of sign, Such drawings shall show location of 8180 on
storefront or designated space, giving color, materials, attachment devices and construction
detalls. .

All signs shall have concealed attachment devices, clips, wiring, transformers, lamps, tubves
and ballasts, -

B. Criteria -- Signs on the Interior of the Mall.

1. Tenant shall be reGuired to identify the leased premises by slgns, "All signs and identifying
mar«s shall be within the limitations of the leased premises between the floor line and ceiling
line. All such signs shall be subject to the requirements and limitations as outlined nerein-
after and the approval of Landlord's Architect. .

a

S1gns shall not project beyond the line of the leased premises bordering "common area” rore
than two (2) inches if less_than eight (8) feet above finished floor line or more than six
(6) inches if above eight (8) feet. .

Tne wording of signs shall be limited to the store name only.

The use of corporate crests, shields, or insignia will be permitted provided such corpo-
rate crests, shields or insignia shall not exceed the average height for sign letters.
Multiple or repetitive signing will be allowed provided the area of such signing conforms

32

%o the limitations set forth herein,

Sign letters or components shall not have exposed neon or other lampgs, All‘light source
stall be concealed by translucent material. Sign letters or components may be back-illumi-
nated with lamps contained wholly within the depth of the letter. Maximum brightness in
any event shall not exceed 100 foot-lamberts.,

The average height of sign letters or components on stores containing less than 12,500 sq.
Tt. on one level -shall not exceed 16", The average helght of sign letters or components on
stores cgntaining more than 12,500 sq. ft. shall not cxceed,2&'2

The extreme outer Limits of sign letters, components or insignia shall fall within a rect-
angle with each of the two short sides of which shall not fall closer than 24" to the side
lease lines of the leasec premises; the top side of which shall not fall closer than 2"
Lo the soffit of the mall lacla element. No part of the sign letters shall hang free of
the background when such background is provided,

The fbllowing types of signs or sign componentﬁ shall be PROHIBITED:

a. Signs employing moving or flashing lights.

]
c
d
e
£

&

h

Signs employing exposed raceways, ballast boxes or tranaformers.

Sign manufacturer's names, stamps or decals.

Signs employing painted non-illuminated letters.

Signs employing luminous-vacuum formed type plastic letters.

Signs of box or cabinet type employing luminous plastic panels,

Signs employing unedged or uncapped plastic letters or letters with no returns and
exposed fastenings. '

Papér or cardboard signs, stickers or decals hung around, on, or behind storefront glass
(doors end/or windows?? - : o .

S1gns employing noise making devices and components,

EPS 1w pp T w0



C. Criteria -- Signs on the Exterior of the Building.,
1, The tenant of any lecased premiscs having leased area in excess of 7,000-sq. ft. may erect
a sigh on the exterior facade of such building in an area specifically designated for such
sign location and located thereon as directed by Landlord. Any such exterior 8lgn shall
be subject to the requirements .and limitations as outlined hereinafter.

(a) A11 signs shall be constructed of a uniform type letter, color, finish and lighting
as directed by Landlord.

(b) Te wérding of the sign shall be limited to the store name only.

{c) e use of corporate crests, shields, or 1ns:gnia will not be permitted.
(d

A1y sign letters shall be pan-channel type with translucent covers over light source.

D. Pylon Signs
i, Not permitted except for-stores with minimum 50,000°sg. ft. of fioor area, and theaters.

2. Such signs to advertise "University Mail" and above uses may be permitted only 1f first
approved by appropriate Municipal authority and landlord's Arcnitecst.
o A
R :

-/

{

[

Attached to and forming part of REA dated CroraeBch. = _i77/

by and between Unjversity Mall, Inc., Ziors Cooperative Mercantile
Institution and J. C. Penney Properties, Inc., covering premises
‘situated at Orem, Utah.

Initialed by . ) Initialed by - Initialed for

Developer ZCMI : Penne
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EXHIBIT E

RULES AND REGULATIONS

A. COMMON AREA

1. The surface of the Automobile Parking Area and side~-
walks shall be'maintained level, smooth and evenly covered with
the type of suffacing material originally installed thereon, or

such substitute thereof as shall be in all respects equal thereto

‘in quality, appearance and durability.

2. All papers, debris, filth and refuse shall be re-
moved from the Ceﬂﬁef; and pavéd areas shall be washed or thér—
oughly swept as required; All sweeping shall be at intervals be-
fore the Stores shall be open for business to the public, using

motor driven parking lot vacuum cleaning vehicles where feasible.

3. All trash and rubbish containers located in the

‘Common Area for the use of Permittees shall be emptied daily and

.shall be ‘washed at intervals sufficient to maintain the same in a
Y

clean condition.

4. All landscaping shall be properly maintained, in-

cluding removal of dead plants, weeds and foreign matter, and

such replanting and replacement as the occasion may requife.
5. All hard-surfaced markings shall be inspected at

regular intervals and promptly repainted as the same shall become.

'un51ghtly or .indistinct from wear and tear, or other cause.

6. All sewer catch basins shall be cleaned on a schedule
sufficient to maintain all sewer lines in a free-flowing condition

c .
and all mechanical equipment related to storm and sanitary sewer

vfaciliﬁieé.shall'ﬁe regulafly_inspected and kept in proper working

order.

CHG I HH T 008
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7. All asphalt paving shall be inspected at regular
;ntervals and mainfained in a first-class condition.

8. All stairways shall be: (a) swept and washed at
-ntervals sufficient to maintain the same in a clean condition;

(b} inspected at regular intervals; and (c¢) promptly repaired
upon the occurrence of any irreqularities or worn poftions
thereof.

9. All glass, including skylights, plate glass end/or
glass-enclosed devices, shall be.cleaned at intervals sufficient
to maintain the same iin a clean condition.

10. All surface utility facilities servicing the Common
rea, including, but not by way of limitation, hose bibbs, stand-
._pipes, sprinklers and'domestie water lines, shall be inspected
at regu;ar intervals. and promptly repaired or replaced, as the
occasion may require, upon the occurrence of any defect or mal-
functioning.

11. all Common Area amenities, benches, and institutional,
~directional, traffic and other signs shall be ' inspected at reguler
intervals, maintained 'in a clean and attractive surface condition
and promptly repaired or replaced upon the occurrance of any de-

fects or irregularities.thereto.

//

’/12 “all lamps shall be inspected at’ reqular 1nte*vals

-and all lamps shall be promptly replaced when no longer properly

functlonlng.

13. The improvements on and to the Common Area shall be
repaired or replaced with materlals, apparatus and facxlltzes of
gquality at least equal to the quality of the materials, apparatus

and facilities repaired or .replaced.
. e : . L .

ey 72
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14. The Common Area shall be illuminated in su;h areas
as the Parties shall determine, at least during such hours of
darkness as any of the Stores shall be open for business to the
public, and for a reasonable pe:iod thereafter, in order to
permit safe egress from the Center by Permittees, and shall also
be illuminated during such hours of Qarkness and in such manner
as will afford reasonable security for the Storeé.

15. The Parties shall use their best effdrts,to reqguire
‘their respective Permittees to comply with all fegulations with
respect to the Common Area, inclddihg, but not by way of limi-
tation, posted speed limits, directional markings and parking
stallimarkings. |

16. With respect to all mechanical and electrical fa-
cilities and systems serving the Enclosed Mall, including, but .
not by way of limitation, the lighting facilities, vertical trans-
portation facilities;.Qentilating and cooling systems, and actuated
or manualiy operated doors, Developer shall (a) inspect the same
at regular intervals, (b) promptly repair the same upon the oc-
currence of any failure, defect or malfunctioning and (c) as re-
spects the said ventilating and céoling systems, maintain the same
so as to comply with the performance specifications approved con-
currently herewith. |

17. The ventilating and cooling systems for the‘Enclosed
Mall shall be operated in accordance with the provisions of the
REA‘aﬁd of these Rules and Regulations, at least during the same
hours and on the same days tha£ the ventilating and cooling systems
serving the Dbeveloper's Mall Stores and/or Penney Store and/or the
ZCMI Sto?e shall be operating.

18. All surfaces of the Enclosed Mall which are painted

or otherwise finished shall be cleaned at regular intervals, and

o

L)

repainted or otherwise refinished at least once during every fi
five-year period, and the ceiling of the Enclosed Mall shall be Eg
regularly cleaned, and painted or repainted, as necessary, giving f?

) =.

Loy

P ~av, particulax attention to the areas surrounding the diffusers. EL
. . . ' 2

~3
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19. All of the Cormmon ‘Area shall be maintained free

from any obstructions not required, ‘including the prohibition

of the sale or display of merchandise outside the exterior
walls of buildings within the Center, including those within
any recessed erea, except in areas specifically designed within
the seid Center for such purposes.. ‘
B. FLOOR AREA

1. The>0ccupants of the Mall Stores shall be open for
business dai ly, holidays excepted (but not prohibited), for at
least forty (40) hours per week from‘and after.the dates when
they shall-oriéinally open for bgsiness to the general public

and continucusly so remain open for business at least all hours

that each one or more of the department stores shall be open for

business. All Mall Store Occupants shall have their window dis-
plays, exterior signs: and exteriqr advertising displays adequately
illuminated continuouéiy during such hours as one of the department
stores shall illuminaﬁe their window displays, exterior signs or

exterior advertising displays; provided, however, that the fore-

.going provisions shall be subject, as respects any business con-

trolled by governmental regulatione or labor union contracts in
its hours of operation, to the hours of operation so prescribed.
2. All Floor Area,'iﬁcluding vestibules, entrances and
returns, doors, fixtures, windows and plate glass shall be main- .
tained in a safe, neat and clean condition.
3. All trash, refuse and waste materials shall be regu-
larly remqved from the premises of each Occupant of the Center, .

and until removal shall be stored (a) in adequate containers,

‘which such contalners shall be located so as not to be visible

to the general public shopplng in the Center, and (b) so as not
v
to constitute.any health or fire hazard or nuisance to any Occupant.
4. No portion of the Center shall be used for lodging

purposes.

“QPC I BH T H008
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5. ﬁeither sidewalks nor walkways'sha;l be used to
display, store or place any merchandise, eguipment or devices.

6. No advertising medium shall'be utilized which can
be heard or experienced outside of the Floor Area, including,'

yithout lirmiting the generaltiy of the foregoing, flashing

" lights, searchlights, loud speakers, phonographs, radios or

television.

"7. No auction, fire, bankruptcy or going-out-of-busi-

ness sale shall be conducted in, at, on or about the Center or

any portion or portions thereof.

8. No use shall be made of the Center or any portion
or poftidns thereofrwhich'would‘(a) violate dny law, ordinance
or regulation, (b) constitute‘a nuisance,,(c)-coﬁstitute an extra
hazardous'use, or (d) violate, suspend or vdid_any policy or
policies of insurance on the Storeés.

9. Developef shall use its Dbest efforts to require
Occupants of the Developer Tract to causevall trucks servicing
the retail facilities of Developer Tract to load and unlead prior
to the hours of the Center opening for business to the general

phblic, except in enclosed loadiné and unloading areas.

C. CONDUCT OF PERSONS

"The Parties hereto do hereby establish the following
rules and regulations-for the use of roadways, walkways, Malls,
Automobile Parking Areas, and other common-facilities.provided
for the use of Permittees:

1. No person shall use any roadway, walkway or Mall,
except as a heans of egress from or ingress to any Floor Area and
Automobile Parking Areas within the Center, or adjacent public

streets. Such use §Pall be in an orderly manner, in accordance

oe

with the directional or other signs or guides. Roadways shall §

. : . = v e
not be used at a speed in excess of 20 miles per hour and shall sg

' =

. . =
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not be used for parking or stoppihg, except for the immediaté
‘léadiqg or unloading of passengefs;' No walkway or Mall shali
be used for other than pedestrian travel. |

2. No person shall use any Automobile Parking Areas,
except for the parking of motor veﬁicies during the period of
time sgch person or the occupants of such vehicles are customéfs
or business invitees of the retail eséablishments within the
Center. All motor vehicles shall bé parked in an ofderly mannef

~within the painted lines defining the individual parking places.
During peak pexied of business activity, limitations may be im-

- posed as to the length of time for parking use. Such limitations
may be made in specified areas.

3. No persén shall use any utility area, truck court
or other area':eserved for use in connection with the conduct of
business, except for the specific purpose for which permission to
use such area is given. -

4, No employee of any business in the Center shall use
any area for motor vehicle parking, except the area or areas spe-
cifiéally designated for empioyee parking fbr thé particular period
of time such use is {o be méde. Né employer shall designate any--
area for employeevparking, except such area or areas as are desig-
nated in writing by Devéloper, Penney and ZCMI.

5. No persdn, without the written consent of Developer,

~ ZCMI -and Pennéy_shall‘in or on any part of the Common Area, except
',.approved E}o§ks in the Englqséd Mall outside the ZCMI Court and
:Penney/égdrtﬁl | |
. B “{a) vend, peddle or solicit orders for sale
'or distribﬁtion of any merchandise,.device; service,'
periodical, bdék, pamphlet §r other matter whatsoever.
(b)  Exhibit any sign/ placard, banner, notice

‘or other written material.

0GG M HHSTI
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(¢) Distribute any circular, booklet,.handbill,
placard or other material.

(&) Solicit membership in any organization, group
or‘association-or contribution for any purpose.

(e) Parade, rally,upatrol, picket, demonstrate
or engage in any cqnduct that might tend to interfere
with or impede the use of any of the Common Area by
-any Permittee, create a disturbance, attract attention

-or harass, annoy, disparage or be detrimental to the
interest of any of the reﬁail establishments within
the Center.

(£) Use any Common Area for any purpose when noné
of  the retail establishments within the Center is open
for business or employment.

| (s) ThroQ, discard or deposit any paper, glass
or extraneonAmatter of any kind, except in designated
receptacles, or create litter or hazards of any kind.

(h) Use any sound making device of any kiné or
create or produce in any manner noise or sound that
‘is annoying, unpleasant; or distasteful to Occupants
or Permittees.

(1) ' peface, damage or demolishnaﬁy sign, light
standard or fixture, landscaping material or other

improvement within the Center, or the property of

TCC IV FHe T H009

customers, business invitees or employees situated
within the Center. | v
The listing of specific items as being prohibited is
not intended to be exclﬁfive, but to.indicate in general the
manner in which the right to‘use the Common Area solely as a means

of access and convenience in-shopping at the retail establishments

in the Center is limited and controlled by the Parties in the Center.
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Any Party shall have the right to remove or exclude

from or to restrain (or take legal action to do so) any un-

authorized person from, or from coming upon, the Center or any
portion thereof, and prohibit; abate and recover damages arising
from any unathorized act, whether or not such act 1s in express
violation of the prohibitions listed above. In so acting, such

Party is not the agent of other Parties or Occupants of the

Center, unless expressly authorized or directed to do so by such

Party or. Occupant in writing.

) attached to and forming part of REA dated Toiefer 2, 177/
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