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CITY OF ST. GEORGE STORMWATER MANAGEMENT MAINTENANCE

AGREEMENT WITH WHITE HILLS, LC FOR L & W SUPPLY

This Stormwater Management Maintenance Agreement ("Agreement") ismade and

enteredintothis & day of
Agas ,2018, by and between theCity of St.George, a

municipal corporation,with officesat 175 East 200 North, St.George, Utah 84770 ("City"),and

White Hills,LC, with officesatPO Box 580, Washington, UT 84780 ("Owner").

RECITALS

WHEREAS, City isauthorizedand requiredtoregulateand controlthe dispositionof storm and

surfacewaters withinitsboundaries,as setforthinthe City of St.George Code, Stormwater

Management, Title9 Chapter 14,as amended ("Ordinance"),adopted pursuanttotheUtah Water

QualityAct, and pursuantto City'sMS4 Permit which requiresstormwater runofftobe managed

by theuse of Stormwater Facilitiesand bestmanagement practices;and

WHEREAS, Owner owns realpropertylocatedinthe City of St.George, Washington County,
Utah and more particularlydescribedin ExhibitA and incorporatedhereinas partof this

Agreement ("Property");and

WHEREAS, Owner recognizesthatpost constructionstorm water facilities("Facilities")shall

be installedor were installedpursuantto the approved development plansand specificationsfor

thePropertyand must be maintained;and

WHEREAS, City and Owner have determined thatitisinthebestinterestof thehealth,safety
and welfareof the citizensof the City thatthe Facilitiesbe constructedand maintained on the

propertyand thatOwner must maintain thoseFacilities.

AGREEMENT

NOW, THEREFORE, in considerationof the foregoing,themutual covenants contained

herein,and the followingterms and conditions,thepartiesheretoagree as follows:

1. RECITALS. The Recitalsabove arehereby incorporatedas partof thisAgreement and are

binding on theparties.

2. FACILITIES. The Facilitiesshallbe or have been constructedby Owner inaccordance

with the approved plans and specificationsforthe development. Owner shall,atitssolecost

and expense,operateand maintain theFacilitiesin good working conditionand in

accordance with the Schedule of Long Term Maintenance Activitiesagreed heretoand

attachedas ExhibitB. Owner shallreportannuallytothe City on the City'sapproved forms
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or City'sonlinereportingsystem detailingcompliance with therequirementsof this

Agreement.

3. ACCESS AND INSPECTIONS. Owner hereby grantspermission to City,itsauthorized

agentsand employees, to enterupon thePropertyto inspecttheFacilitieswhenever City
deems necessary. City shallnot unreasonably interferewith thebusinessoperationson

Property. Except incase of an emergency, City shallgive atleasta 24 hour noticeto Owner

priorto entry.Notice may be given by postingtheProperty. Facilitiesshallbe maintained in
a manner thatmakes them availableforinspectionand maintenance. All inspectionsshallbe

conducted ina reasonablemanner and atreasonabletimes.The purpose of theinspection
shallbe todetermine and insurethatthe Facilitiesareadequatelymaintained,arecontinuing
toperform in an adequate manner, and areincompliance with allCity requirements.

4. FAILURE TO MAINTAIN. Inthe event Owner failstomaintain the Facilitiesingood

working orderand ina manner thatmakes them availableforinspection,City shallgive
writtennoticetoOwner to cure such defectsor deficiencieswith a reasonabletime frame for

compliance. IfOwner failsto comply withinthetimeframe,Citymay enterthePropertyto

curethe defects.

5. RIGHT TO CURE DEFECTS. Owner hereby authorizesCity,itsauthorizedagentsand

employees, toenterupon thePropertyto curethe defectsifOwner has failedto curethem
withinthereasonabletime frame given forcompliance. In case of an emergency, City may
enterthe Propertyimmediately,withoutnotice,and make therepairs.Owner issolelyliable
formaintenance of theFacilities.Itisagreed thatCity shallhave theright,but not the

obligation,to electtoperform any or allof themaintenance activitiesif,inthe City'ssole

judgment, Owner has failedtoperform the same. Citymakes no representationthatit

intendstoor willperform any of themaintenance activitiesand any electionby City to

perform any of themaintenance activities,shallinno way relieveOwner of itscontinuing
maintenance obligationsunder thisAgreement. IfCity electstoperform any of the

maintenance activities,City shallbe deemed toperform such work without warranty or

representationas tothesafetyor effectivenessof such work, thework shallbe deemed tobe

acceptedby Owner "as is",and shallbe covered by Owner's indemnity provisionsbelow. If

Cityperforms any of thenecessarymaintenance activitiesOwner shallpay allof City's
reasonablecostsincurredinperforming thosenecessarymaintenance activities.Owner's

obligationtopay City'scostsof performing necessarymaintenance activitiesisa continuing
obligation.

6. COSTS. Owner shallreimburse Citywithinthirty(30)days of receiptof an invoiceforthe

costsincurredby City inperforming necessarymaintenance activities.Ifnot paid withinthe

prescribedtime period,City shallhave therightto filealien againstthePropertyinthe

amount of such reasonablecosts.The actionsdescribedinthissectionarein additionto and
not inlieuof any and alllegalremedies availableto City as a resultof Owner's failureto

maintain theFacilities.

7. NO ADDITIONAL LIABILITIY. Itistheintentof thisAgreement toinsuretheproper
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maintenance of theFacilitiesby the Owner. This Agreement shallnotbe deemed tocreateor

affectany additionalliabilityof any partyfordamage allegedtoresultfrom or caused by
storm water runoff.

8. EXHIBITS. All exhibits/figuresattachedheretoareincorporatedaspartof thisAgreement.

9. AGREEMENT TO RUN WITH THE LAND. This Agreement shallbe recordedatthe

Recorder'sOfficeof Washington County and shallconstitutea covenant running with the

land and shallbe binding on Owner only forsuch time as Owner holds titleto theProperty
and shallrun with theland and pass to subsequent owners while they own theProperty.

10.COMPLIANCE WITH APPLICABLE LAWS. Owner expresslyacknowledges and

agreesthatnothing inthisAgreement shallbe deemed torelieveOwner from any obligation
to comply with allapplicablerequirementsof City,stateand federallaw includingthe

payment of feesand compliance with allotherapplicableordinances,resolutions,

regulations,policiesand proceduresof City,except asmodified,waived or declaredinthis

Agreement.

11.INTEGRATION. This Agreement containstheentireAgreement with respecttothe subject
matterhereofand integratesallpriorconversations,discussionsor understandingof whatever

kind or natureand may only be modified by a subsequent writingduly executedby the

partieshereto.In theevent of a conflictbetween thisAgreement and any otherdocuments

with Owner, thisAgreement shallgovern.

12.RESERVED LEGISLATIVE POWERS. Nothing inthisAgreement shalllimitthe future

exerciseof thepolicepower by the Cityin enactingzoning,subdivision,development,

transportation,environmental,open space and relatedland use plans,policies,ordinancesand

regulationsafterthedateof thisAgreement. This Agreement isnot intendedtoand does not

bind the St.George City Council intheindependent exerciseof itslegislativediscretionwith

respecttosuch zoning regulations.

13.INDEMNITY AND LIABILITY. City shallnot be liableforOwner's stormwater or the

Facilities.Owner shallindemnify,defend and hold harmless City,employees, elected

officials,officers,and agentstotheextenteach of them isactingintheirofficialcapacityon

behalfof theCity(collectively"City")againstallclaims,demands, causes or action,suitsor

judgments, includingbut not limitedto allclaims,demands, causesof action,suitsor

judgments fordeath or injuriestopersons or forlossof or damage toproperty,arisingout of

Owner's breach of thisAgreement. Notwithstanding,thisindemnificationobligationshall

not includean indemnificationof theCity forclaims,demands, causesor action,liabilities,

damages, suitsorjudgments arisingout of theCity'snegligence.In theevent of any such

claimsmade or suitsfiledagainstCity,City shallgive Owner prompt writtennotice.Owner

agreesto defend againstany such claimsbrought or actionsfiledagainstCity,whether such

claimsor actionsarerightfullyor wrongfullybrought or filed.Owner agreesthatCitymay

employ attorneysof itsown selectionto appear and defend the claim or actionon itsown

behalfatthe expense of Owner. Said attorneyfeesshallbe reasonableand subjecttoreview
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by Owner. Owner shallbe responsibleforallreasonablecostsassociatedwith any claim,

demand, action,suitorjudgment includingreasonableattorneyfeesforwhich they indemnify
or defend City. Ifany judgment or claims areenteredagainstCity,itsauthorizedagentsor

employees, Owner shallpay forallreasonablecostsand expenses in connectionherewith.

14.COMMON INTEREST DEVELOPMENTS. IfthePropertyisdeveloped as a Common

InterestDevelopment which isdefinedas membership inor ownership ofan "Association"
which isresponsibleforsome or allof thecommonly owned or controlledarea,then the

followingprovisionsshallapply during such time as thePropertyisencumbered by a

"Declaration",and theCommon Area ismanaged and controlledby theAssociation:

(a) The Association,through itsBoard of Directors,shallassume fullresponsibilityto

perform themaintenance activitiesrequiredpursuanttothisAgreement, and shallundertake

allactionsand effortsnecessaryto accomplish themaintenance activities,includingbut not

limitedto,levyingregularor specialassessmentsagainsteach member of the Association
sufficientto provide funding for the maintenance activities,conducting a vote of the

membership relatedtosuch assessmentsifrequired.

(b) No provision of the Declaration,nor any other governing document of the

Associationor grantof authorityto itsmembers, shallgrantor recognize a rightof any
member or otherperson to alter,improve, maintain or repairany of the Property in any
manner which would impair the functioningof the Facilities.In the event of any conflict

between the terms of thisAgreement and the Declarationor otherAssociationgoverning
documents, theprovisionsof thisAgreement shallprevail.

15.NO WAIVER OF GOVERNMENTAL IMMUNITY. Nothing inthisAgreement is

intendedto,or shallbe deemed tobe a waiver of the City'sgovernmental immunity as set

forthinapplicablestatutorylaw and case law except as otherwisesetforthherein.

16.GOVERNING LAW AND VENUE. This Agreement shallbe construedaccordingtothe
laws of the Stateof Utah. The partiesagree thatjurisdictionand venue foralllegalactions,
unlessthey involvea cause of actionwith mandatory federaljurisdiction,shallbe the Fifth

DistrictCourt,Washington County, Stateof Utah. The partiesfurtheragree thattheFederal

DistrictCourt fortheDistrictof Utah shallbe thevenue forany cause of actionwith

mandatory federaljurisdiction.

17.LEGAL FEES. Should any partydefaulton any of thecovenants or agreements contained

herein,the defaultingpartyshallpay allcostsand expenses,includingreasonableattorney's
fees,which may ariseor accruefrom enforcingthisAgreement or inpursuing any remedy
provided hereunder or by applicablelaw, whether such remedy ispursued by filinga lawsuit
or otherwise.This obligationof the defaultingpartytopay costsand expenses includes,
without limitation,allcostsand expenses,includingreasonableattorney'sfeesincurredfor

appealsand bankruptcy proceedings. Ifeitherpartycommences legalactiontointerpretany
term of thisAgreement, theprevailingpartyshallbe entitledtorecoverallreasonable

attorneys'fees,courtcosts,and any othercostsincurredinconnectionwith such action.

18.NOTICES. All noticesrequiredherein,and subsequent correspondence in connectionwith
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thisAgreement shallbe mailed tothe following:

City of St.George White Hills,LC

Attn:City Attorney Attn:ScottSandberg
175 East 200 North PO Box 580

St.George, Utah, 84770 Washington, UT 84780

Such noticesshallbe deemed deliveredfollowingthemailing of such noticesin the
United Statesmail. Adequate noticeshallbe deemed given atthe addressessetforth

hereinunlesswrittennoticeisgiven by eitherpartyof a change of address.

19.SUCCESSORS AND ASSIGNS. Owner shallnot assign,sublet,sell,transfer,or otherwise

dispose of any interestin thisAgreement, including to any type of owner's association,
without assigningthe rightsand the responsibilitiesunder thisAgreement. This Agreement
shallbe binding upon and inure to the benefitof the partieshereto,theirsuccessors and

permittedassigns,but shallnot inureto thebenefitof any thirdpartyor otherperson.

20. NO JOINT VENTURE, PARTNERSHIP OR THIRD PARTY RIGHTS. It is not
intended by thisAgreement to,and nothing contained in thisAgreement shall,createany
partnership,jointventure or otherarrangement between the parties.No term or provisionof
thisAgreement isintendedto or shallbe forthe benefitof any person,firm,organizationor

corporationnot a party hereto,and no such other person,firm,organizationor corporation
shallhave any rightor cause of actionhereunder.

21. SEVERABILITY. If any provision of thisAgreement is declared invalidby a court of

competent jurisdiction,the remaining provisionsshallnot be affected,and shallremain in
fullforceand effect.

22. CONSTRUCTION. Each of the partieshereto has had the opportunity to review this

Agreement with counselof theirchoosing and the ruleof contractsrequiringinterpretationof
a contractagainst the party draftingthe same is hereby waived and shallnot apply in

interpretingthisAgreement.

23. SURVIVAL. It is expressly agreed that the terms, covenants and conditions of this

Agreement shallsurviveany legalactor conveyance requiredunder thisAgreement.

24. HEADINGS, The sectionand other headings in thisAgreement are forreferencepurposes
only and shallnot in any way affectthemeaning or interpretationof thisAgreement.

25. COUNTERPARTS, This Agreement may be executed in counterpartseach of which shall
be an originaland shallconstituteone and the same agreement.

26.AUTHORITY OF PARTIES. The partiesexecuting thisAgreement hereby warrant and

representthatthey areduly authorizedto do so inthe capacitystated.

SG LegalApprovedastoForm: 4/25/18 StormWaterManagement
MaintenanceAgreement

Page 5 of 8



IN WITNESS WHEREOF, thepartieshave executed thisAgreement theday and year
firstabove written.

CITY: CITY OF ST. GEORG O R: ame me a atto tract

Jon an T. Pike,Mayor a Wa e,Title

A ESTED: Approved as to form:

ChristinaFernddez,

R6rder

Vi 08 s,AssistantCityAttorney

STATE OF UTAH )
ss.

County of Washington )

On the 7 day of
Uquck 20E before me, 9-,ha vwhywyk , a notary

public, personally appeared SC e proved on the basis of

satisfactoryevidence to be the person whose na is subscribed to in this document, and

acknowledged he/sheexecuted the same voluntarilyforitsstatedpurpose.

Nolary blic f

NOTARY PUBLIC

9

KAYSHA TURNBEAUGH
695798

COMMISSION EXPIRES
JUNE 18,2021
STATE OF UTAH
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STORMWATER MANAGEMENT MAINTENANCE AGREEMENT

EXHIBIT A

Legal Description(s)

(ParcelSG- 6- L - 11- 8 t)

LEGAL DESCRIPTION - S: 22 T: 42S R: 15W LAND LYING ELY 3050 EAST ST IN

NW1/4 NE1/4 & SW1/4 NE1/4 SEC 22 T42S R15W. LESS:BEG N 89*41'06 E 640 FT ALG

1/4 SEC/L & N 0*52'17 W 290 FT FM CTR 1/4COR SEC22 TH N 0*52'17 W 265.24 FT

TO RAD CUR25 Yf RGT; TH 39.03 FT ALG ARC CUR TO PTTNGY; TH N 89*41'06 E

415.24 FT; TH S 0*S2'17 W 290 FT; TH S 89*41'06 W 440 FT TO POB. LESS: LAND IN

660 NORTH ST. LESS: BEG N 0*52'17 W 283 FT ALG CTR/L 3050 EAST ST & N

89*41'06 E 40 FT FM CITY SUR MONT AT INTSEC 660 NORTH & 3050 EAST STS TH

N 89*41'06 E 290 FT; TH S 0*52'17 E 250 FT TO PT ON N LN 660 NORTH ST; TH S

89*41'06 W ALG N LN 660 NORTH ST 260.29 FT TO PT OF 30 FT RAD CUR RGT; TH

NWLY ALG ARC CUR 43.83 FT; TH N 0*52'17 W 220.29 FT TO POB. LESS: BEG S

89*02'40 E 1056.88 FT ALG SEC/L & S 0*57'20 W 40 FT FM N1/4 COR SEC 22 ALSO

BEING ON S BDRY 40 FT WIDE EAST; TH S 89*02'40 E 75 FT ALG S LN EASE; TH S

0*57'20 WSO FT; TH N 89*02'40 W 75 FF; TH N 0*S7'20 E 50 FT TO POB. LESS: SELY

4.53 AC

CONTAINS 32.37 ACRES
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STORMWATER MANAGEMENT MAINTENANCE AGREEMENT

ExhibitB

Schedule of Long Term Maintenance Activities

City of St.George, Utah

Activity Frequency Notes

Inspection Annually Owner shallreportannuallytotheCity on the City's

approved forms or City'sonlinereportingsystem at

www.sacity detailingcompliance with the

requirementsof thisAgreement.

Mowing and Variable, Landscaping and vegetationshould be cared for

maintenance of depending on throughoutthe yearto ensurethatproper sediment

vegetation vegetationand removal and infiltrationismaintained. All trimmings
desiredaesthetics shallbe removed from theProperty.

Remove trashand As needed or Trash and debrisshallbe removed from theProperty
debris followingeach regularlyto ensurethattheFacilitiesfunction

storm properlyand operateeffectively.Trash oftencollects

atinletand outletstructures.These need tobe

cleanedregularly.

Inspectand Annually The inletand outletstructuresshould be inspectedfor

maintain inletand damage and proper operation.
outletstructures

Sediment removal Variable(2-5years The removal of sediment isnecessaryiftheFacilities

istypical) begin to losecapacityor effectiveness.The Owner

willremove and disposeof allaccumulated

sediments which shallbe disposedof properly,
offsite.
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