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CITY OF ST. GEORGE STORMWATER MANAGEMENT MAINTENANCE

AGREEMENT WITH WHITE HILLS, LC AND TWIN TOWERS, LLC FOR TAGG-N-

GO EXPRESS CAR WASH (750 N. 3050 E.)

This Stormwater Management Maintenance Agreement ("Agreement") ismade and

enteredintothis I day of CV&M ,2018, by and among theCityof St.George, a

municipalcorporation,with officesat175 East200 North,St.George, Utah 84770 ("City"),and

White Hills,LC, a Utah limitedliabilitycompany with a principalbusinessaddressof 415 South

200 West, P.O. Box 580,Washington, Utah 84780 ("Owner"),and Twin Towers, LLC, a Utah

limitedliabilitycompany with a principalbusinessaddressof 1506 South River Road, St.

George, Utah 84790 ("Tenant").

RECITALS

WHEREAS, Cityisauthorizedand requiredtoregulateand controlthedispositionof storm and

surfacewaterswithinitsboundaries,as setforthintheCityof St.George Code, Stormwater

Management, Title9 Chapter 14,as amended ("Ordinance"),adoptedpursuanttotheUtah Water

QualityAct,and pursuanttoCity'sMS4 Permitwhich requiresstormwaterrunofftobe managed

by theuse of Stormwater Facilitiesand bestmanagement practices;and

WHEREAS, Owner owns realpropertylocatedintheCityof St.George, Washington County,
Utah and more particularlydescribedinExhibitA and incorporatedhereinaspartofthis

Agreement ("Property");and

WHEREAS, pursuanttothetermsof a Ground Lease between Owner, aslandlord,and Tenant,

astenant,Tenant isleasingthePropertyforthepurpose ofconstructingand operatinga Tagg N

Go Express Car Wash facility(the"Approved Purpose");and

WHEREAS, under thetermsof theGround Lease,Tenant isresponsiblefortheconstruction,

maintenance,repairand/orreplacementof allon and off-siteimprovements relatedtothe

development of thePropertyfortheApproved Purpose,includingwithoutlimitation,the

Facilities;and

WHEREAS, each of Owner and Tenant recognizesthatpostconstructionstormwater facilities

("Facilities")shallbe installedorwere installedpursuanttotheapproved development plansand

specificationsforthePropertyand must be maintained;and

WHEREAS, thepartiesheretohave determinedthatitisinthebestinterestofthehealth,safety
and welfareof thecitizensoftheCitythattheFacilitiesbe constructedand maintainedon the

propertyand thatOwner must maintainthoseFacilities;providedthatduringtheterm ofthe
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Ground Lease,Tenant shallbe responsibleforperformingsuch maintenance obligationson

behalfof Owner.

AGREEMENT

NOW, THEREFORE, inconsiderationoftheforegoing,themutual covenantscontained

herein,and thefollowingtermsand conditions,thepartiesheretoagreeasfollows:

1. RECITALS. The Recitalsabove arehereby incorporatedaspartofthisAgreement and are

bindingon theparties.

2. FACILITIES. The Facilitiesshallbe orhave been constructedby Tenant inaccordance

with theapproved plansand specificationsforthedevelopment. Owner shall,atitssolecost

and expense,operateand maintaintheFacilitiesingood working conditionand in

accordancewiththe ScheduleofLong Term Maintenance Activitiesagreedheretoand

attachedasExhibitB. Owner shallreportannuallytotheCityon theCity'sapproved forms

or City'sonlinereportingsystem detailingcompliance withtherequirementsofthis

Agreement. Cityacknowledges and agreesthatduringtheterm oftheGround Lease Owner

may comply with thisprovisionby causingTenant toperform such obligationsinaccordance

with Tenant'smaintenance and repairobligationsunder theGround Lease.

3. ACCESS AND INSPECTIONS. Owner and Tenant hereby grantpermissiontoCity,its

authorizedagentsand employees,toenterupon thePropertytoinspecttheFacilities

whenever Citydeems necessary. Cityshallnotunreasonablyinterferewith thebusiness

operationson Property.Except incaseof an emergency, Cityshallgiveatleasta 24 hour

noticetoOwner and Tenant priortoentry.Notice may be givenby postingtheProperty.
Facilitiesshallbe maintainedina manner thatmakes them availableforinspectionand

maintenance. All inspectionsshallbe conducted ina reasonablemanner and atreasonable

times.The purpose oftheinspectionshallbe todetermineand insurethattheFacilitiesare

adequatelymaintained,arecontinuingtoperform inan adequatemanner, and arein

compliance with allCityrequirements.

4, FAILURE TO MAINTAIN. IntheeventOwner (orTenant,ifapplicable)failstomaintain

theFacilitiesingood working orderand ina manner thatmakes them availablefor

inspection,CityshallgivewrittennoticetoOwner (and Tenant,ifapplicable)tocuresuch

defectsordeficiencieswith a reasonabletime frame forcompliance. IfOwner (orTenant,if

applicable)failstocomply withinthetimeframe,Citymay enterthePropertytocurethe

defects.

5. RIGHT TO CURE DEFECTS. Owner and Tenant hereby authorizeCity,itsauthorized

agentsand employees,toenterupon thePropertytocurethedefectsifOwner (orTenant,if

applicable)has failedtocurethem withinthereasonabletime frame given forcompliance.
In caseof an emergency, Citymay enterthePropertyimmediately,withoutnotice,and make

therepairs.Owner isprimarilyliableformaintenance oftheFacilities;however, nothing
containedinthisAgreement shallbe construedasa limitationof Owner's righttorequire
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Tenant toperform themaintenance obligationsrequiredunder thisAgreement pursuanttothe

terms oftheGround Lease or as a waiver or releaseof Tenant'smaintenance and repair

obligationsunder theGround Lease. ItisagreedthatCityshallhave theright,butnotthe

obligation,toelecttoperform any or allofthemaintenance activitiesif,intheCity'ssole

judgment, Owner (orTenant,ifapplicable)has failedtoperform thesame. Citymakes no

representationthatitintendstoorwillperform any ofthemaintenance activitiesand any
electionby Citytoperform any ofthemaintenance activities,shallinno way relieveOwner

(orTenant,of applicable)of itscontinuingmaintenance obligationsunder thisAgreement. If

Cityelectstoperform any ofthemaintenance activities,Cityshallbe deemed toperform
such work withoutwarrantyor representationastothesafetyor effectivenessof such work,
thework shallbe deemed tobe acceptedby Owner and Tenant "asis",and shallbe covered

by Owner's indemnityprovisionsbelow. IfCityperformsany of thenecessarymaintenance

activitiesOwner (orTenant,ifapplicable)shallpay allofCity'sreasonablecostsincurredin

performingthosenecessarymaintenance activities.Owner's and/orTenant'sobligationto

pay City'scostsofperformingnecessarymaintenance activitiesisa continuingobligation.

6. COSTS. Owner shallreimburseCitywithinthirty(30)days ofreceiptofan invoiceforthe

costsincurredby Cityinperformingnecessarymaintenance activities.Ifnotpaidwithinthe

prescribedtimeperiod,Cityshallhave therighttofilealienagainstthePropertyinthe

amount of such reasonablecosts.The actionsdescribedinthissectionareinadditiontoand

not inlieuof any and alllegalremedies availabletoCityas a resultof Owner's (orTenant's,
ifapplicable)failuretomaintaintheFacilities.

7. NO ADDITIONAL LIABILITY. ItistheintentofthisAgreement toinsuretheproper
maintenance oftheFacilitiesby theOwner (and Tenant,as applicable).ThisAgreement shall

not be deemed tocreateoraffectany additionalliabilityof any partyfordamage allegedto

resultfrom or causedby storm waterrunoff.

8. EXHIBITS. All exhibits/figuresattachedheretoareincorporatedaspartofthisAgreement.

9. AGREEMENT TO RUN WITH THE LAND. This Agreement shallbe recordedatthe

Recorder'sOfficeofWashington County and shallconstitutea covenantrunningwith the

landand shallbe bindingon Owner only forsuch time asOwner holdstitletotheProperty
and shallrun with thelandand passtosubsequentowners whiletheyown theProperty.

10.COMPLIANCE WITH APPLICABLE LAWS. Each ofOwner and Tenant expressly

acknowledges and agreesthatnothinginthisAgreement shallbe deemed torelieveOwner or

Tenant from any obligationtocomply with allapplicablerequirementsof City,stateand

federallaw includingthepayment of feesand compliance with allotherapplicable

ordinances,resolutions,regulations,policiesand proceduresofCity,exceptasmodified,
waived or declaredinthisAgreement.

11.INTEGRATION. This Agreement containstheentireAgreement with respecttothesubject
matterhereofand integratesallpriorconversations,discussionsorunderstandingofwhatever

kind ornatureand may only be modifiedby a subsequentwritingduly executedby the
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partieshereto.Intheeventofa conflictbetween thisAgreement and any otheragreements
between Cityand Owner orTenant,thisAgreement shallgovern.

12.RESERVED LEGISLATIVE POWERS. Nothing inthisAgreement shalllimitthefuture

exerciseofthepolicepower by theCityinenactingzoning,subdivision,development,

transportation,environmental,open space and relatedlanduse plans,policies,ordinancesand

regulationsafterthedateofthisAgreement. This Agreement isnotintendedtoand does not

bind theSt.George CityCouncil intheindependentexerciseof itslegislativediscretionwith

respecttosuch zoningregulations.

13.INDEMNITY AND LIABILITY. Cityshallnotbe liableforOwner's or Tenant's

stormwaterortheFacilities.Owner shallindemnify,defend and hold harmlessCity,its

employees,electedofficials,officers,and agentstotheextenteach ofthem isactingintheir

officialcapacityon behalfoftheCity(collectively"City")againstallclaims,demands,
causesoraction,suitsorjudgments,includingbut notlimitedtoallclaims,demands, causes

of action,suitsorjudgments fordeathorinjuriestopersonsorforlossofordamage to

property(collectively,"Claims"),arisingoutof Owner's (orTenant's,as applicable)breach

ofthisAgreement. Notwithstanding,thisindemnificationobligationshallnotincludean

indemnificationoftheCityforclaims,demands, causesoraction,liabilities,damages, suitsor

judgments arisingoutoftheCity'snegligence.Intheeventof any such claimsmade or suits

filedagainstCity,CityshallgiveOwner prompt writtennotice.Owner agreestodefend

againstany such claimsbroughtor actionsfiledagainstCity,whether such claimsor actions

arerightfullyorwrongfullybroughtor filed.Owner agreesthatCitymay employ attorneys
ofitsown selectiontoappearand defend theclaim or actionon itsown behalfattheexpense
ofOwner. Saidattorneyfeesshallbe reasonableand subjecttoreview by Owner. Owner

shallbe responsibleforallreasonablecostsassociatedwith any claim,demand, action,suitor

judgment includingreasonableattorneyfeesforwhich theyindemnify or defend City. Ifany

judgment or Claims areenteredagainstCity,itsauthorizedagentsor employees,Owner shall

pay forallreasonablecostsand expensesinconnectionherewith.Notwithstandingthe

foregoing,thepartiesheretoacknowledge and agreethatOwner shallbe permitted,in

accordancewith theterms of theGround Lease,totenderallindemnity,defenseand other

obligationshereundertoTenant totheextentany Claim resultsfrom thebreach ofTenant's

obligationsunder thisAgreement ortheGround Lease,and Tenant hereby agreestoaccept
such tenderand perform alltenderedobligationsinaccordancewith thetermsofthis

Agreement and theGround Lease.

14.COMMON INTEREST DEVELOPMENTS. IfthePropertyisdeveloped as a Common

InterestDevelopment which isdefinedasmembership inor ownership ofan "Association"

which isresponsibleforsome or allof thecommonly owned or controlledarea,thenthe

followingprovisionsshallapply duringsuch time asthePropertyisencumbered by a

"Declaration",and theCommon Area ismanaged and controlledby theAssociation:

(a) The Association,throughitsBoard of Directors,shallassume fullresponsibilityto

performthemaintenanceactivitiesrequiredpursuanttothisAgreement, and shallundertake

allactionsand effortsnecessaryto accomplishthemaintenanceactivities,includingbut not

limitedto,levyingregularor specialassessmentsagainsteach member of theAssociation

SG LegalApprovedastoForm:6/15/17 StormWaterManagement
MaintenanceAgreement

Page 4 of 10



sufficientto provide funding for the maintenance activities,conducting a vote of the

membership relatedtosuch assessmentsifrequired.

(b) No provision of the Declaration,nor any other governing document of the

Associationor grantof authorityto itsmembers, shallgrantor recognizea rightof any
member or otherperson to alter,improve,maintainor repairany of the Propertyin any
manner which would impairthefunctioningof theFacilities.Intheeventof any conflict

between theterms of thisAgreement and the Declarationor otherAssociationgoverning

documents,theprovisionsofthisAgreement shallprevail.

15.NO WAIVER OF GOVERNMENTAL IMMUNITY. Nothing inthisAgreement is

intendedto,or shallbe deemed tobe a waiver of theCity'sgovernmental immunity as set

forthinapplicablestatutorylaw and caselaw exceptasotherwisesetforthherein.

16.GOVERNING LAW AND VENUE. This Agreement shallbe construedaccordingtothe

laws oftheStateofUtah. The partiesagreethatjurisdictionand venue foralllegalactions,
unlesstheyinvolvea causeof actionwith mandatory federaljurisdiction,shallbe theFifth

DistrictCourt,Washington County, Stateof Utah. The partiesfurtheragreethattheFederal

DistrictCourt fortheDistrictof Utah shallbe thevenue forany cause of actionwith

mandatory federaljurisdiction.

17.LEGAL FEES. Should any partydefaulton any of thecovenantsor agreementscontained

herein,thedefaultingpartyshallpay allcostsand expenses,includingreasonableattorney's

fees,which may ariseor accruefrom enforcingthisAgreement orinpursuingany remedy

providedhereunderorby applicablelaw,whether such remedy ispursuedby filinga lawsuit

or otherwise.This obligationof thedefaultingpartytopay costsand expensesincludes,
withoutlimitation,allcostsand expenses,includingreasonableattorney'sfeesincurredfor

appealsand bankruptcyproceedings.Ifeitherpartycommences legalactiontointerpretany
term of thisAgreement, theprevailingpartyshallbe entitledtorecoverallreasonable

attorneys'fees,courtcosts,and any othercostsincurredinconnectionwith such action.

18.NOTICES. Allnoticesrequiredherein,and subsequentcorrespondenceinconnectionwith

thisAgreement shallbe mailed tothefollowing:

Cityof St.George White Hills,LC

Attn:CityAttorney Attn:ScottSandberg
175 East200 North 415 South 200 West

St.George,Utah 84770 P.O. Box 580

Washington, Utah 84780

Twin Towers, LLC

Attn:Conner Atkin

1506 S.RiverRoad

St.George, Utah 84790

SG LegalApprovedastoForm:6/15/17 StormWaterManagement
MaintenanceAgreement

Page 5 of 10



Such noticesshallbe deemed deliveredfollowingthemailingof such noticesinthe

United Statesmail. Adequate noticeshallbe deemed given attheaddressessetforth

hereinunlesswrittennoticeisgivenby eitherpartyof a change of address.

19.SUCCESSORS AND ASSIGNS. Owner shallnot assign,sublet,sell,transfer,or otherwise

dispose of any interestin thisAgreement, includingto any type of owner's association,
withoutassigningtherightsand the responsibilitiesunder thisAgreement. This Agreement
shallbe binding upon and inureto the benefitof the partieshereto,theirsuccessorsand

permittedassigns,but shallnot inuretothebenefitof any thirdpartyorotherperson.

20.NO JOINT VENTURE, PARTNERSHIP OR THIRD PARTY RIGHTS. It is not

intendedby thisAgreement to,and nothing containedin thisAgreement shall,createany

partnership,jointventureor otherarrangementbetween theparties.No term or provisionof

thisAgreement isintendedto or shallbe forthebenefitof any person,firm,organizationor

corporationnot a partyhereto,and no such otherperson,firm,organizationor corporation
shallhave any rightor cause of actionhereunder.

21.SEVERABILITY. If any provisionof thisAgreement isdeclaredinvalidby a court of

competent jurisdiction,the remaining provisionsshallnot be affected,and shallremain in

fullforceand effect.

22.CONSTRUCTION. Each of the partieshereto has had the opportunityto review this

Agreement with counseloftheirchoosing and theruleof contractsrequiringinterpretationof

a contractagainstthe party draftingthe same is hereby waived and shallnot apply in

interpretingthisAgreement.

23.SURVIVAL. It is expressly agreed that the terms, covenants and conditionsof this

Agreement shallsurviveany legalactor conveyance requiredunder thisAgreement.

24.HEADINGS. The sectionand otherheadings in thisAgreement are forreferencepurposes

only and shallnot inany way affectthemeaning or interpretationofthisAgreement.

25.COUNTERPARTS. This Agreement may be executed in counterpartseach of which shall

be an originaland shallconstituteone and thesame agreement.

26.AUTHORITY OF PARTIES. The partiesexecutingthisAgreement hereby warrant and

representthatthey areduly authorizedtodo so inthecapacitystated.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, thepartieshave executedthisAgreement theday and year
firstabove written.

CITY: CITY OF ST. GEORGE OWNE :WHITE HI LS, C

B B

e:

Title:Mayor Title:Manager

ATTESTED:

By: * . ,f Title:Manager
Name: ChristinaFernandez

Title:CityRecorder 1

Nam a So c

Approved astoForm: Tide Manag

/
TENANT: TWIN TOWERS, LLC

Victoria ales,AssistadtCityAttorney

By: T

STATE OF UTAH )
:ss.

COUNTY OF WASHINGTON )

On th ida of 8 ,20 ,personallyappearedbeforeme

V I b {,( ,personallyknown or identifiedtome tobe theperson
whose name issu 6ribedon me foregoingdocument and acknowledged tome thats/he

executedthesame voluntarilyforitsstatedpurpose. 0

DEBORAH CALEGORY *^
e NotaryPublic,StateofUtah NOTARY PUBLIC

Commission#701345
MyCommissionExpires /
Septem'oer26,2022
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STATE OF UTAH )
:ss.

COUNTY OF WASHINGTON )

On the day f ,20 ,personallyappearedbeforeme

190 ..MEl idkh b@(if ,personallyknown or identifiedtome tobe theperson
whose name issubscribedon th6foregoingdocument apd acknowledged tome thats/he

eventerlthecame vahintarily.f'nritsstaed purpose.

DEBORAH CALEGORY
NotaryPublic.StateofUtah
Commission#701845
MycommissionExcees NOTARY PUBLIC
September26,2022

STATE OF UTAH )
:ss.

COUNTY OF WASHINGTON )

nt day of ,201, personallyappearedbeforeme

if yl Zif RU@!(' ,personallyknown or identifiedtome tobe theperson
who name iss scribed theforegoingdocument and acknowledged tome thats/he

exe
' -'

ed purpose. '} ,,
DEBORAH CALEGORY
NolaryPublic,StateofUtah
Commission9701845 /MycommissionExpires NOTARY PUBLIC *
September262022

STATE OF UTAH )
:ss.

COUNTY OF WASHINGTON )

On the day of ,20 ,personallyappearedbeforeme

ifki Rit? AVM NY ,personallyknown or identifiedtome tobe theperson
whose name issubscribed theforegoingdocument and acknowledged tornethats/he

executedthesame voluntarilyforitsstatedpurpose. A 9

o
agyg

NOTARY PUBLIC

Commission#701845
MyCommissionExpires
September26,2022
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STORMWATER MANAGEMENT MAINTENANCE AGREEMENT

EXHIBIT A

Legal Description(s)

(aPortionofParcelSG-5-2-22-112)

DESCRIPTION OF A PARCEL OF LAND LOCATED IN THE NORTHEAST QUARTER OF

SECTION 22,TOWNSHIP 42 SOUTH, RANGE 15 WEST, SALT LAKE BASE AND

MERIDIAN

BEGINNING AT A POINT BEING ON THE EAST LINE OF 3050 EAST STREET (AN 80.00

FOOT WIDE PUBLIC STREET), SAID POINT BEING SOUTH 88"53'l8"EAST 600.00

FEET ALONG THE SECTION LINE TO THE CENTERLINE OF SAID 3050 EAST STREET

AND NORTH 00'33'l4"EAST 895.59 FEET ALONG THE CENTERLINE OF SAID 3050

EAST STREET AND SOUTH 88"53'23"EAST 40.00 FEET FROM THE CENTER OF

SECTION 22,TOWNSHIP 42 SOUTH, RANGE 15 WEST, SALT LAKE BASE AND

MERIDIAN, AND RUNNING;

THENCE NORTH 00"33'l4"EAST 183.52FEET;

THENCE SOUTH 88'53'36"EAST 318.78 FEET;

THENCE SOUTH 01'06'37"WEST 183.72FEET;

THENCE NORTH 88"53'23"WEST 317.00 FEET TO THE POINT OF BEGINNING.

CONTAINS 1.34ACRES OR 58,370.10SF
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STORMWATER MANAGEMENT MAINTENANCE AGREEMENT

ExhibitB

Schedule of Long Term Maintenance Activities

Cityof St.Georae, Utah

Activity Frequency Notes

Inspection Annually Owner/Tenant shallreportannuallytotheCityon the

City'sapproved forms orCity'sonlinereporting

system atwww.secity detailingcompliance with the

requirementsofthisAgreement.

Mowing and Variable, Landscaping and vegetationshouldbe caredfor

maintenance of depending on throughouttheyeartoensurethatpropersediment

vegetation vegetationand removal and infiltrationismaintained.Alltrimmings

desiredaesthetics shallbe removed from theProperty.
Remove trashand As needed or Trash and debrisshallbe removed from theProperty

debris followingeach regularlytoensurethattheFacilitiesfunction

storm properlyand operateeffectively.Trash oftencollects

atinletand outletstructures.These need tobe

cleanedregularly.

Inspectand Annually The inletand outletstructuresshouldbe inspectedfor

maintaininletand damage and properoperation,
outletstructures

Sediment removal Variable(2-5years The removal of sedimentisnecessaryiftheFacilities

istypical) begin tolosecapacityor effectiveness.The

Owner/Tenant willremove and disposeof all

accumulated sedimentswhich shallbe disposedof

properly,offsite.
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