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LOW-INCOME HOUSING CREDIT COMMITMENT AGREEMENT

1 -06ls - [ )L‘“}i%'“gﬂ AND DECLARATION OF RESTRICTIVE COVENANTS

This Low-Income Housing Credit Commitment Agreement and Declaration of Restrictive
Covenanls (the "Agreement") is made effective as of the 27" day of December, 2000, by and
belween Oalstone II, L.C,, its successors and assigns (the "Project Owner"), and Utah Housing
Finance Agency (the "Agency"), an independent state agency and a body politic and corporate of the
State of Utah.

(2~ 0oLl - omsE
RECITALS:

WHEREAS, Section 42 of the Internal Revenue Code of 1986, as amended ("IRC §42"), and
Sections 59-7-607 and 59-10-129 of the Utah Code Annotated, as amended ("UCA §§59-7-607 and
59-10-129"), provide for the allocalion of low-income housing credits for the construction,
acquisition and/or rehabilitation of qualified low-income housing buildings;

WHEREAS, the Agency is the housing credit agency which has been designated as the agency
responsible for the allocation of low-income housing credits for the State of Utah pursuant to IRC
§42 and UCA §§59-7-607 and 59-10-129;

WHEREAS, the Project Owner has made application, which application is on file with the
Agency and is hereby imcorporated herein by this reference, to the Agency for the allocation of low-
income housing credits with respect to the construction, acquisition and/or reliabilitation of that
certain qualified low-income building or buildings located upon and being a part of the real property
described in Exhibit "A" attached hereto and incorporated herein by this reference (the "Project");

WHEREAS, the Project Owner represents that the Project satisfies the requirements of IRC §42
and UCA. §§59-7-607 and 59-10-129, as a qualified low-income housing projeet, and the Project
Owner represents that it will mainiain the Project in conformily and continuous compliance with IRC
§42, UCA §§59-7-607 and 59-10-129, and applicable regulations thereunder, as the same may
hereafler be amended, any other federal or state requirements applicable thereto and this Agreement;
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WHEREAS, the Agency has relied on the information submitted by the Project Owner in its

application, as supplemented, with respect to the Project in reserving low-income housing credils
to the Project Owner;

WHEREAS, the Agency is unwilling to allocate any low-income housing credits o the Project
Owner for the Project unless the Project Owner shall, by enfering into and pursuant to this
Agreement, consenl and agree to the conditions and restrictions set forth herein and make a
declaration of restrictive covenants with respect to the Project as set forth herein; and

WHEREAS, the Project Owner, under this Agreement, intends, declares and covenants that the
regulatory and restrictive covenants set forth herein governing the use, occupancy and transfer of the
Project shall be and are covenants running with the land for the term stated herein and binding upon
all subsequent owners of the Project for such term set forth herein, and are not merely personal
covenanls of the Project Owner,

NOW THEREFORE, in consideration of the mutual premises set forth above, and based upon
ithe mutual covenants and promises hereinafier set forth, and such other valuable consideration the

receipt and sufficiency of which is hereby acknowledged, Project Owner and the Agency agree as
follows:

1. Applicable Fraction. The Project Owner agrees that the applicable fraction, as defined
in IRC §42(c)(1), for each taxable year in the extended use period, as defined in IRC §42, for the
following qualified low-income buildings of the Project will not be less than 100%:

Building Id. No. Address

UT-00-13001 1480 South 1000 East, Bldg. 1, Clearfield, UT 84015
UT-00-13002 1480 South 1000 East, Bldg. 2, Clearfield, UT 84015
UT-00-13003 1480 South 1000 East, Bldg. 3, Clearf{ield, UT 84015
UT-00-13004 1480 South 1000 East, Bldg. 4, Clearfield, UT 84015
UT-00-13005 1480 South 1000 East, Bldg. 5, Clearfield, UT 84015
UT-00-13006 1480 South 1000 East, Bldg. 6, Clearfield, UT 84015

2. Sel-Aside Election. The Praject Owner agrees that all 72 units of the Project shall be
restricted as provided for herein and paragraph 13. The Project Owner agrees that for each taxable
year in the extended use period, as defined in IRC §42, the restricted residential units in the Project
shall be both rent restricted, as defined in TRC §42, and occupied by individuals (hereinafter "low-
income tenanis") whose income is 60% or less of the area median gross income, as more specifically

provided in paragraph 13, with respect to the county in which the Project is located, as annually
determined and published by H.U.D.

3 Notification of Non-Compliance. The Project Owner agrees 1o not take or permit to
be taken any action which would have the effect or result, directly or indirectly, of subjecting the
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Project to non-comphiance with IRC §42 or UCA §§59-7-607 and 59-10-129, as the same may be
amended from time to {ime, the regulations issued thereunder, any other state or federal requirements
or any provisions of this Agreement. If the Project Owner becomes aware of any incidence or
manner in which the Project does not comply with IRC §42, UCA §§59-7-609 and 59-10-129, or
this Agreement, the Project Owner shall notify the Agency of such non-compliance within 30 days
after the dale Project Owner becomes aware of such non-compliance. As required by Income Tax

Regulation §1.42-5(e)(3), the Agency shall notify ihe Internal Revenue Service ("TRS") of any non-
compliance of which the Agency becomes aware.

4, Consislency, Special Use of Unils and Nondiscrimination. The Project Owner agrees
thal the residentiat rental units of the Project occupied by low-income tenants will be of comparable
quality to all other units in the Project. The Project Owner will not discriminate against any tenant
or prospective tenant because of race, color, religion, age, sex, sexual preference, national origin,
familial status, source of income or disability. The Project Owner will comply in all respecis with
all applicable {ederal, state and local laws, rules, regulations and Execulive Orders relating to
housing and employmerl.

5. Ownership. The Project Owner represents and warrants, upon execution and delivery
of this Agreement, that it has good and marketable title to the Project, free and clear of liens and
encumbrances, excepl for those liens and encumbrances which secure [inancing for the acquisition,
construction or rehabilitation of the Project, property taxes, and customary non-monetary liens and
encumbrances relating to easements, utilities, and similar matters.

6. Release and Indemnification. The Project Owner represents that it has independently
reviewed the applicable allocation documents providing for the allocation of low-income housing
lax credits for the Project to ensure the correctness and validily of the same, and has not relied on
any represeniations or statements from the Agency with respect to the Project Owner's entitlement
to the allocation of low-income housing tax credits for the Project. The Project Owner agrees to
release and hold the Agency, ils officers, directors, employees and agents harmless from any claim,
loss, liability, demand or judgment incurred by or asserted against the Project Owner resuiting from
or relating Lo the allocation of low-income housing credits, or the recapture thereof by the Internal
Revenue Service or the Utah Tax Commission, or the monitoring of the Project's compliance with
IRC §42, UCA §§59-7-609 and 59-10-129 and this Agreemeni. Further, the Project Owner agrees
to indemnify and hold the Agency, its officers, directors, employees and agents harmless from any
claim, loss, liability, demand or judgment incurred by or asserted against the Agency, its officers,
directors, employees and agents as a result of or in any way related to the allocation to the Project
Owner of low-income housing credits, or the recapture thereof, or ithe monitoring of the Project's
compliance with IRC §42, UCA §§59-7-609 and 59-10-129, and this Agreement.

7. Compliance Monitoring. The Project Owner acknowledges that the Agency, or its
delegate, is required to monitor the Project's compliance with the requirements of IRC § 42, UCA
§§59-7-609 and 59-10-129, and the covenants of this Agreement. Accordingly, the Project Owner
agrees to comply with the obligations, terms and conditions of the Agency's Compliance Monitoring
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Plan, as the same may be amended from time to time. As a condition to leasing a low-income unit,
a low-income tenant shall be required to provide sufiicient documentation to substantiale income
levels of all individuals residing therein.

8. Inspection. The Project Owner shall permit, during normal business hours, upon
reasonable notice, any duly authorized representative of the Agency to mspect any books and records
of the Project Owner relating to the Project and {he incomes of low-income tenants. Specifically,
the Project Owner shall make available to the Agency the documentation substantiating incomes of
low-income tenanis. As required by Income Tax Regulation §1.42-5(e)(3), the Agency shall notify
the IRS of any non-compliance with the provisions of IRC §42, or of this Agreement, with which
il becomes aware.

9. Extended Use Period. The Project Owner and the Agency agree that the extended
use period, as used in IRC §42 and this Agreement, for each low-income building of the Project,
means the period beginming on the first day in the compliance period, as defined in IRC §42, on
which a qualified low-income building is a part of a qualified low-income housing project and
ending on the date which is 36 years after the close of the compliance period (for a total of 51 years
from the beginning date of the compliance period for a qualified low-income building); however,
notwithstanding the foregoing to the contrary, the extended use period shall terminate on the date
a qualified low-income building is acquired by foreclosure (or instrament in lieu of foreclosure),
unless the IRS or the Agency determines that such acquisition is part of an arrangement of the
Project Owner a purpose of which is to terminate the extended use period. The Project Owner agrees
that IRC §42(h)(6)(E)(1)(1l) shall not apply to, and shall not cause the termination of, the extended
use period applicable to any building of the Project.

10.  Eviction Following Extended Use Period. Nolwithstanding the termination of the
extended use period pursuant to the provisions of paragraph 9 above, the Project Owner shall not
evict or terminaie the tenancy (other than [or good cause) of an existing low-income tenant of any
low-income unit of the Project or increase the gross rent with respect to a low-income unit, not
otherwise permitted under IRC §42, before the close of the three year period following the
termination of the extended use period under the provisions of paragraph 9.

11.  Subordination. The Project Owner shall obtain the agreement of any prior recorded
lienholder (excluding customary nonmonetary liens and encumbrances relating to casements, utilities
and similar matters) of any building in the Project whereby the prior recorded lienholder, and its
ASSIENS Or SUCCESSOTs in interest, agrees 1o not evict an existing low-income tenant (other than for
cause) and not increase gross rent with respect to a low-income unit, not otherwise permitted under
IRC § 42, for a period of three years from the date of any foreclosure with respect to any qualified
low-income building in the Project.

12.  Sale of Building. Pursuant to IRC §42(h)(6)(B)(iii), no portion of a qualified low-
income building to which this Agreement applies, may be sold, transferred or conveyed to any
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person unless all of the low-income building to which this Agreement applies is sold, transferred or
conveyed to such person.

13. Rent and Income Limits. The Project Owner agrees that 72 units of the Project will
be leased, throughout the extended use period as set forth in paragraph 9 above, (1) for a maximum
monthly rental fee which is affordable to the tenants residing therein (as calculated below), and (ii)
to individuals whose annual income (as defined under Section 8 of ihe United States Housing Act
of 1937), aggregated for all individuals residing in a given unit, does not exceed, the percentages set
forth below of area median income:

36 1 bedroom unils 60 % of area median income
36 2 hedroom units 60 % of area median income

For purposes of determining the affordability of monthly rental paymenis, the maximum
monthly rental {ee is calculated as follows:

a. First, multiply the monthty rent limit applicable to the unit as
calculated by the Agency for the applicable year, based on bedroom size, based on
50% of area median income for the county in which the unit is located, by 2 (to
arrive at a rental amount based on 100% of area median income);

b. Second, multiply the product derived in paragraph a above by the
percentages set [orth below:

36 1 bedroom units 60 % of area median income
36 2 bedroom units 60 % of area median income

For purposes of determining the maximum monthly rental fee pursuant o this paragraph, the
maximum monthly rental fee amount shall include an allowance for tenant-paid utilities as provided
in IRC §42 or notices, regulations or revenue rulings issued or promulgated thereunder.

Notwithstanding the foregoing, upon written approval from the Agency, the Project Owner may
increase the maximum monthly rental fee or income limit applicable to tenants for any unit of the
Project in an amount agreed to by the Agency, as the Agency shall decide in its sole discretion;
however, under no circumstances may the maximum monthly rental fee or income Hmit applicable

lo tenants for any given unit of the Project exceed the rent or income limits established under IRC
§42.

14, Restrictive Covenanis. The Project Owner intends, declares and covenants that the
covenants, terms, provisions and restrictions set forth in this Agreement shall run with the land and
shall bind, and the benefits and burdens shalt inure to, the Project Owner and the Agency, and their
respeclive successors and assigns, and all subsequent owners of the Project or any interest therein,
for the duration of the extended use period set forth in paragraph 9 above. Upon the termination of
the extended use period, except as provided in paragraph 10 abave, this Agreement shall be deemed
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terminated and of no fnther force and effect, and the Agency shall execute a release [or recordation
purposes if 80 requested by the then owner of the Project.

15.  Recordation. This Agreement shail be placed of record in the real property records
of the County in which the Project is located.

16.  Enforcement. All of the terms, provisions and restrictions of the Agreement may be
enforced by the Agency. In addition, the Agency and the Project Owner acknowledge and agree that
any individual who meets the income limitations applicable to the Project under IRC §42(g)
{(whether a prospective, present, or former occupant of the Project) has the right to enforce in any
Utah state court the requirements and conditions of this Agreement.

7. Section 8 Tenants. The Project Owner shall not refuse to lease any unit of the Project
to a holder of a voucher or certificate of eligibility under section 8 of the United States Housing Act
of 1937 because of the status of the prospective tenant as such a holder.

18, Statutory Changes. The Agency and the Project Owner recognize that the provisions
o[ IRC §42 and UCA §§59-7-607 and 59-10-129 may be amended from time to time. The Project
Owner agrees to maintain the Project in compliance and conformity with the requirements of IRC
§42 and UCA §§59-7-607 and 59-10-129, and the regulations issued thereunder, as the same are
amended [rom time to time. However, if in the opinion of the Agency subsequent revisions to IRC
§42 and UCA §§59-7-607 and 59-10-129 are so substantial as to necessitale amendment ol {his
Agreement, this Agreement may be amended {0 refllect such changes in the law governing the low-
ncome housing tax credit program. In such case, this Agreement shall be amended onlty by written
instrument executed by the parties hereto.

19, Notices. All notices to be given to the Agency or to the Project Owner pursuant to
this Agreement shail be in wriling and shall be mailed, by first class, postage prepaid, 1o the parties
al the addresses set forth below:

to the Agency: Executive Director
Utah Housing Finance Agency
554 South 300 East
Salt Lake City, Utah 84111

to the Project Owner: Oakstone I, L..C.
Salt Lake City, Utah 84121

20.  Governing Law. This Agreement shall be governed by and construed in accordance
with the laws of the State of Ulali, and where applicable, the laws of the United States of America.

21. Representations. The Project Owner hereby warrants and represents fo the Agency
as follows:
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a. The Project is located upon the real properly described in Exhibit “A”
attaclied hereto;

b. The Project Owner has the authority and power to execule, deliver and have
recorded this Agreement;

C. The individuals signing on behalf of the Project Owner are duly authorized,
empowered and have the authority to bind the Project Owner to the terms and condilions of
this Agreement.

The Agency hereby warrants and represents to the Project Owner as follows:

d. The Agency has the authority and power to execute, deliver and have
recorded this Agreement;

e. The individuals signing on behalf of the Agency are duly authorized,
empowered and have the authority 1o bind the Agency to the terms and conditions of this
Agreement.

22, Attorneys' Fees. In any action or defense associaled with this Agreement, the
prevailing party shall be reimbursed by the non-prevailing party for the costs, including aitorneys'
fees, incurred by the prevailing parly in that action or defense.

23. Recilals. The recitals are hereby incorporated into this Agreement.

24, Waiver. No action or failure to act by the parties shall constitute a waiver of any
right or duty afforded any party under this Agreement, nor shall any such action or failure to act
constitute approval of or acquiescence in any breach hereunder, except as may be specifically agreed
to in writing. A waiver by a party of a breach hereunder by the other party shall not be construed
as a watver of any succeeding breach of the same or other provisions.

25, Modifications and Integration. This Agreement may only be modified by a writing
signed by all of the parties hereto. This Agreement constitutes the entire agreement of the parties
with respect to the subject matter addressed herein. No other agreements, oral or wiilten, pertaining
to the matters herein exist between the parties. This Agreement hereby supersedes any other
agreement between the parties respecting the subject matter addressed herein.

26.  Annual Certification. The Project Owner shall, in a form designed by the Agency,

annually certify to the Agency its compliance with all the provisions of this Agreement and IRC §42
and regulations issued thereunder,
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27.  Definitions. All words, definitions and terms used in this Agreement that are defined
or sel forth in TRC §42 shall have the meanings given in IRC §42.

28.  Counterparts. This Agreement may be executed by the different parties hereto in
separale counterparts, each of which when so executed shall be deemed to be an original, and all of
which taken together shall constitute one and the same agreement.

29.  Severability. If any provision of this Agreement or the application thereof to any
party or circumstance shall be invalid or unenforceable to any extent, the remainder of the
Agreement and the application of such provisions to any other party or circumstance shall not be
aflected thereby and shall be enforced to the greatest extent permitted by law.

30.  Headings. Titles or headings to the sections of this Agreement are for convenience
only, and neither limit nor amplify the provisions of this Agreement.

IN WITNESS WHEREOF, the parties hereto have caused this Agreemént to be signed by
their respective duly authorized representatives.

PROJECT OWNER: AGENCY:

OAKSTONET], L.C. UTAH HOUSING FINANCE AGENCY

By: Clearfield Affordable Housing II, L..C., \
a Ulah limited liability company
[ts: Managing Member /

By: Prowswood Companies, a Utah corpor. ation,” William M. Erickson
Tts: Manager Executive Director

By:

Alan I %0@08 President

STATE OF UTAH )
. 58,
COUNTY OF SALT LAKE )

On the Zzﬁday of December, 2000, personally appeared before me Alan J. Wood, the
signer of the foregoing instrument, who duly acknowledged to me that he executed the same.

o —
———— e
i Ve st bzl

NOTARY Pg'?lélgm '
5440 S. Wasatch Biva #100 | )
Salt Lake Clly, UT 84121004 | 4

My Commlssion Explras Aug. 22, 2
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NOTARY PUBLIC

Residing atr%@@%ﬁ///
My Commission Expires:

fns 22, Zooy

STATE OF UTAH )

. 8BS,

COUNTY OF SALT LAKE )

LA
On the ,~ g

day of December, 2000, personally appeared before me William 11

Erickson, ihe signer of the foregoing instrument, who duly acknowledged to me that he executed
the same.

OENNIS B. MANSFlEL[lI

554 South 300 Easitl‘lﬂ ; ;
Salt Lake Cily, Uta . R ;s .
r?ﬂy Cumrnlss;mn Expirag I W = ., A
February 2, 2003 ) y ( D
IO > 1 <X+ L L (e g ) Fo A
( NOTARY PUBLIC /. -__ . ~ e . s
g S . ‘ y -
Residing at: j/,;;; z e (;//«.447/ Z/ﬁz‘//L .
My Commission Expires: S

rd
[
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EXHIBIT “A”

That certain parcel ol real property, situated in Davis County, State of Utah, and more
particularly described as follows:

A part of the Southeast Quarter of Section 12, Township 4 North, Range 2 West,
Salt Lake Base and Meridian, U.S. Survey. Beginning at a point being 997.11
feet North 00° 06°05™ East along the section line and 33.00 feet West of the
Southeast comer of Section 12 (Basis of bearing: North 00°06°05” East from the
Southeast corner of Section 12 along the Section line to the Fast quarier corner;
thence as follows: North 89°44°35° West 495.00 feet; thence North 00°06°05”
East for 321.07 feet; thence South 89°44°36” East 495.00 feet to the West line of
1000 East Street; thence South 00°06°05” West 321.00 feet along said street, to
the point of beginning.
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