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4051101 DECLARATION OF &
COVENANTS, CONDITIONS, AND RESTRICTIONS
ESTABLISHING A PLAN OF CONDOMINIUM OWNERSHIP
FOR MILLCREEK CONDOMINIUMS
. . \ - // “TCy
This Declaration is made as of I /2,4”/3/ A / , 1985, by McKELLAR

DEVELOPMENT OF LA JOLLA, a Califorria corporation dba Clear Creek Development
Company ("Declarant®).

RECITALS:

A. Declarant is the Owner of real property located in Salt Lake County, Utah,
deseribed as follows:

SEE APPENDIX "A"

(hereinafter "the Real Property").

Declarant has improved or intends to improve the Reaml Preperty in the manner
hereinafter deseribed,

B. Declarant hus or will hereafter file with the Recorder of ssid Salt Lake
County, a Record of Survey Map covering the Real Property (hereinafter "Phase One"),

as follows:

C. Declarant has improved, or intends to improve, Phase One by construecting
thereon Condominium Units and related facilities, and to establish a Condominium
project under the provisions of the Utah Condominium Ownership Act, Title 57, Chapter
8, Utah Code Annotated, 1953 as amended.

D. The development of Phase One is the first Phase of a planned multiple Phase
Condominium project. Phase One will consist of sixty-four Units (as hereinafter defined)
and will have a swimming pool, a spe, and restrooms lucated upon the Common Area (as
hereinafter defined). Five buildings will be econstrueted for the Units, The Dwners (as
hereinefter defined) in Phase One wili receive title to a Unit together with an undivided
fractional interest as tenant-in-corimon to the Common Area (as hereinafter defined)
located within Phase One. In the event the Development is expanded, this Decla ation
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shall be appropriately amended to provide Owner's of Phase 1 and subsequent phases an
undivided fractional interest as tenants-in-common to all Common Aress include in
Phase 1 and subsequently ennexed phases. In addition, each Owner will receive the
exclusive right to use and oceupancy of that portion of the Common Area appurtenant to
his Unit designated as the "Limited Common Areas and Facilities" all as shown on the
Record of Survey Mep (as hereinafter defined) applicable to that Phase. If all Phases are
completed as planned, there will be a total of 500 condominiums in tnhe Condominium
Project. Each Condominium shall have appurtenant to it & membership in the
Association.

E. The Common Area for Phese One will include the recreational faecilities
described above, walkways, landscaping, parking areas, and Exclusive Use Areas
appurtenant to the Units consisting of patios or balconies. Development of Phase One
will be consistent with the Record of Survey Map submitted to the Veterans
Administration.

DECLARATION:

Deeclarant declares that the real property is held, and shall be held, conveyed,
hypothecated, encumbered, leased, rented, used, occupied and improved subject to the
following limitations, Restrictions, easements, covenants, conditions, liens and charges,
all of which are declared and agreed to be in furtherance of the project depicted upon
the Record of Survey Map as deseribed in Title 57, Chapter 8, of the Utah Code
Annotated, 1953, as amended for the subdivision, improvement, protection, maintenance,
and sale of condominiums upon the real property, and all of which are declared and
agreed to be for the purpose of enhancing, maintaining and protecting the value and
attractiveness of the real property. All of the limitations, restrictions, easements,
covenants, conditions, liens and charges shall run with the land, shall be binding on and
inure to the benefit of all parties having or acquiring any right, title or interest in the
Development, and shall be binding on and inure to the benefit of the successors in
interest of such parties. Declarant further declares that it is its express intent that this
Declaration satisfy the requirements of Title 57, Chapter 8, Utah Code Annotated 1983,

as amended.

1. DEFINITIONS

1.1 ‘The "Articles" means the Articles of Incorporation of Millereek Homeowners
Association, as amended.

1.2 The "Association" means the Association of Homeowners for Millereek, a

Utah nonprofit mutual benefit corporation, its successors and assign. ‘é

-

1.3 The "Bylaws" means the Bylaws of Millereek Homeowners' Association, as S.{;

amended, &

o

1.4 The "Common Area” or "Common Arees and Faeilities" means and includes: ?

The lsnd on which the building is located and all portions of the property not contained n
within any unit, including, but not by way of limitation: the foundations, eolumns,

girders, beams, supports, main walls, roofs, halls, and exist of the building; the grounds, 23

basements, gardens, parking areas used for storage of janitorial supplies, maintenance
equipment and materials; installations of all central services, ineluding power, light,
water, hallway heating and air conditioning, and garbage collection, and in general all
apparatus and installations existing for common use; &1l patios, courts and driveways; any
utility pipe, lines or systems servicing more than a single unit and all wires, caonduits and
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other accessories and utility installations to the outlets used outdoors and for the
common areas and not used in units or limited common areas therewith; all limited
common areas and facilities as hereinafter deseribed; all other parts of the property
necessary or convenient to its existence, maintenance and safety, or normally common in
use, or which have been designated as common areas and facilities upon the Record of
Survey Map, and all repairs and replacements of any of the foregoing.

1.5 A "Condominium" means an estate in real property consisting of (i} a
separate, fee interest in a single Unit, (ii) an undivided interest as a tenant-in-common in
the Common Area and (iii) membership in the Association and as defined in Utah Code
Annotated, Section 57-8-3(1).

1.6 The "Record of Survey Map" means the plats of survey of land and recorded
pursuant to Utah Code Annotated, Section 57-8-13.

1.7 The "Declarant" means McKELLAR DEVELOPMENT OF LA JOLLA, a
California corporation, d/b/a Clear Creek Development Company, its successors and

assigns.

1.8 The "Development" means all Real Property, together with all structures and
improvements thereon which is subject to this Declaration including additional real
property and improvements annexed pursuant to Section 16 of this Declaration. The
Develop(ment shall constitute a statutory condominium project as defined in Utah Code
§57-8-3(2).

1.9 The "Limited Common Areas and Facility" shall mean and include those
common areas and facilities designated in this Declaration or on the Record of Survey
Map as reserved for the specific use of a certain unit or units to the exclusion of other
units.

1.10 The "Management Committee” means the committee as provided for herein
authorized and empowered pursuant to Section 5 of this Declaration to make and enforce
the rules and regulations preseribed in the Articles and By-laws of the Assceiation.

1.11 A "Member" means every person or entity who holds a membership in the
Association.

1.12 A "Mortgage" means a mortgage or deed of trust encumbering a
Condominium or other portion of the Development. A "Mortgagee" shall include the
beneficiary under a deed of trust, including assignees of any original beneficiary. An
"institutional® Mortgagee is a Mortgagee that is a bank of savings and loan association, or
established mortgage company or other entity chartered under federal or state laws, any
corporation or insurance company, or any federal or state agency. A "first Mortgagee” is
a Mortgagee which is prior and senior to all other Mortgagees encumbering the same
property.

1.13  An "Owner" or "Unit Owner" as defined in Utah Code Annotated, Section
57-8-3(8) as amended means each person or entity holding a recorded ownership interest
in a Condominium, including Declarant, "Owner" or "Unit Owner" shall not include
persons or entities who hold an interest in a Condominium merely as security for the
performance of an obligation or as a contract purchaser,

1.14 A "Unit" means the physical part of & Condominium that is not owned in
common with the other Owners of Condominiums in the Development. Such Units and
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their respective elements are more particularly described in the Record of Survey Map.
The existing physical boundaries of a Unit cr of a Unit reconstructed in substantial
accordance with the Record of Survey Map shall be conclusively presumed to be its
boundaries rather than the deseription expressed in the deed or Record of Survey Map,
regardless of minor variances between boundaries shown upon the Record of Survey Map
or in the deeds and those of the building regardless of settling or lateral movement of the
building. Whenever reference is made in this Declaration, in the Record of Survey Map,
in any deed or elsewhere to & Unit or condominium it shall be assumed that such
reference is made to the Unit as a whole, including each of its component elements.

2. DESCRIPTION OF COMMON INTERESTS, PROPERTY RIGHTS, RIGHTS OF

ENJOYMENT AND EASEMENTS

2.1 Elements of Condominium; Easements. Ownership of each Tviilominium
within the Development shall include (i) a Unit, (ii) the respective undivided int-rest in
the Tommon Area of the Development, ineluding annexations pursuant to Section 16
hoeeof, (i o mombeorship in the Assosistion, end {iv) any evelusive or nonevelusive

easement or easements appurtenant to such Unit (including Limited Common Use Arens).

2.2 Owners' Nonexelusive FEasements of Enjoyment., Every Owner of &
Condominium shall have nonexelusive easements (i) for use and enjoyment in, to end
throughout the Common Area of the Development, and (ii) for ingress, egress and support
over and through the Common Area. However, such nonexclusive easements shall be
subordinate to, and shall not interfere with, exclusive easements over the Common Area,
if any, appurtenant to Units. Each such easement shall be appurtenant to and pass with
the title to every Unit, subject and subordinate to the following rights and Restr‘ctions:

2.2.1 The right of the Association to limit the number of guests, and to
adopt Association rules and regulations ("Association rules") regulating the use and
enjoyment of the Common Area.

2.2.2 The right of the Assoeciation to borrow money to improve the Common
Area,

2.2.3 The right of the Association to assign, rent, license or otherwise
designate and control use of parking and storage spaces within the Common Area. The
Management Committee shall have the right to revoke any such assignments.

2.2.4 The right of Declarant or its designees to enter the Development,
together with any expendable areas, to construct the Development and to make repairs
and remedy construction defects if such entry shall not interfere with the use of any
occupied Unit unless authorized by the Unit Owner. Any damage caused by an entry onto
a Lot by the Declarant or its designees shall be repaired by the entering party.

G909
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2.2.5 The right of the Association, or its agents, to enter any Unit and/or
Limited Common Area or Facility to perform its obligations under this Deeclaration,
including obligations with respeet to construction, maintenance or repair for the benefit ©
of the Common Area or the Owners in common or to make necessary repairs that the &
Unit Owner has failed to perform. The Association shall request the right to enter in 7
advance and such entry shall be at a time convenient to the Owner whose Unit is being ‘cn
entered. The right shall be immediate in case of an emergency originating in org
threatening such Unit, and the obligation ean be performed whether or not the Owner is
present., Such action shall be made with as little inconvenience to the Unit Owner as
possible and exterior access, if reasonably aveilable, shall be used and a.ay damage caused
thereby shall be repaired by or at the expense of the Association.

)
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2.2.6 The right of any Owner or his representatives, to enter the Unit or
Limited Common Area of Facility of any other Owner to perform permissible
installations, alterations or repairs to heating, plumbing, mechanical or electrical
services, including installation of television antennas and related eables, if requests for
entry sre made in advanee and such entry is at a time convenient to the Owner whose
Unit is being entered. In case of emergency such right of entry shall be immediate. Such
action shaell be made with as little inconvenience to the Unit Owner as possible and any
damage caused thereby shall be repaired by the entering Owners,

2.3 Delepation of Use; Contract Purchasers; Tenants. Any Owner may delegate
his rights of use and enjoyment in the Development, including any recreational facilities,
to the members of his famiiy, his guests, and invitees, and to such other persons as may
be permitted by the Byluws and the Association rules, subject however, to this
Declaration, to the Bylaws and to the Assoeiation rules. However, if an Owner of a
Condominium has sold his Condominium to a cuntract purchaser or rented it, the Owner,
members of his family, his guests and invitees shall not be entitled to use and enjoy the
recreational facilities of the Development while the Owner's Condominium is oceupied by
such contract purchaser, or tenant. Instead, the contract purchaser, or tenant, while
occupying such Condominium, shall be entitled to use and enjoy the recreational
facilities of the Development and can delegate the rights of use and enjoyment in the
same manner as if sueh ecntract purchaser, or tenant were the Owner of such
Condominium during the period of his occupancy. fRach Owner shall notify the secretary
of the Association of the names of any contract purchaser or tenant of such Owner's
Condominium. Each Owner, contract purchaser or tenant also shall notify the secreiary
of the Association of the names of all persons to whom such Owner, contract purchaser,
or tenant has delegated any rights of use and enjoyment in the Development and the
relationship that each such person bears to the Owner, contract purchaser, or tenant,
Any delegated rights of use and enjoyment are subject to suspension to the same extent
as are the rights of Owners,

2.4 Encroachments. If any portion of the Common Area encroaches on any Unit
or if any portion of a Unit encroaches on the Common Area, regardless of the cause, a
valid easement exists for such encroachment and for the maintenance of it as long as it
remains and all Units and the Common Area are made subject to such easements. If any
structure containing a Unit is partially or totally destroyed and then rebuilt and any
encroachment results, a valid easement exists for such encroachment and for the
maintenance of it as long as it remains, and all Units and the Common Area are made
subject to such easements.

2.5 Easements Granted by Association. The Association shall have the power to
grant and convey to any third party and the Declarant hereby reserves unto itself
easements and rights-of-way in, on, over or under the Common Area for the purpose of
construeting, ereeting, operating or maintaining lines, cables, wires, conduits, or other
devices for electricity, cable television, power, telephone and other purposes, publie
sewers, storm water drains and pipes, water systems, sprinkling systems, water, heating
and gas lines or pipes, and any similar public or quasi-public improvements or facilities.
Further, Declarant reserves unto itself a transferable easement over or upon the common
greas and faecilities, sccess roads or similar property within the Developinent for the
purpose of constructing, developing, maintaining, improving or expanding the
Development or properties owned by the Declarant, its successors or assigns which are
adjacent to the Development, Such easement shall entitle Declarant the use of all
access roads within the Development and to tie into al! utility lines, sewage and drainage
systems within or transversing the project. Such retained easements shall permit the
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Declarant, its successors or assigns to maintain & sales office and model units for each
phase of the development together with such signs, landmarks, and similar promotional
material and rights of ingress and egress as may be reasonably necessary for the
marketing, development and sale of the Development. Each Owner, in accepting a deed
to a Condominium, expressly consents to such easement. However, no such easement can
be granted by the Association it if would interfere with (i) the use, occupancy or
enjoyment by any Owner of his Unit, (ii) any Limited Common Area or Facility
appurtenant to the Unit, or (iii) the recreational facilities of the Development, and any
damage caused thereby shall be repaired by the Association,

3. USE, RESTRICTIONS, AND MAINTENANCE

3.1 Residentisl Use. Units shall be used for residential purposes only. Nothing
in this Declaration shall prevent an Owner from leasing or renting his Condominium. No
Owner may lease less than his entire Condominium. However, any lease or rental
agreement shall be in writing and any tenant chall ehide by and bc subject o ail
provisions of this Declaration, the Articles, the Bylaws, and the Assoeciation rules and any
lease or rental agreement must specify that failure to abide by such provisions shall be a
default under the lease or rental agreement. With the exception of a Mortgagee in
possession of a Condominium following a default under a first Mortgage, a foreclosure
proceeding or any dezd or other arrangement in lieu of foreclosure, no Owner shall rent,
lease or let his Unit for transient or hotel purposes. Any lease or rental which is either
for a period of less than thirty (30) days or pursuant to which the Lessor provides any
services primarily associated with a hotel or is & "time share" disposition shall be deemed
Lo be for transient or hotel purposes.

3.2 Commercial Use. Except as otherwise provided in this Declaration,
ineluding paragraph 3.1, no part of the Development shall be used or caused, allowed, or
authorized to be used in any way, directly or indirectly, for any business, commercial,
manufacturing, mercantile, storing, vending, mineral execavation or other such non-
residential purpose.

3.3 Right to Decorate. Each Owner shall have the right at his sole expense to
maintain, repair, paint, paper, panel, plaster, tile and finish the interior surfaces of the
ceilings, floors, window frames, door fremes, trim, perimeter walls of the Units and
surfaces of the bearing walls and the partitions located within such Unit. Each Owner
shall also have the right to substitute new finished surfaces in place of those existing on
the ceilings, floors and walls. The Owner shall have the right to maintain floors and
walls. The Owner shall have the right to maintain, repair, paint, finish, alter, substitute
and add or remove any fixtures attached to such eceiling, floors and walls.
Notwithstanding the foregoing, windows can be covered only by drapes and shades and
cannot be painted or covered by foil, paper or other similar materials.

3.4 Offensive Conduet; Nuisances. No noxious or offensive activities, including
but not limited to, repair of automobiles or other motorized vehicles (other than
emergency repairs) and the use of amplified or other instruments or sound speakers which
can be heard in adjoining or proximate Units, shall be carried on, or within the
Development. Nothing shall be done on or within the Development that may be or may
become an annoyance or nuisance to the residents of the Development, or that in any
way interferes with the quite enjoyment of occupants of Condominiums, Unless
otherwise permitted by the Association, no Owner shall (i) use power tools or maintain a
hobby shop and/or (Ii) serve food or beverages, cook, barbecue, or engage in similar
activities, except within such Owner's Unit or Limited Common Area or Facility
appurtenant to such Unit.
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3.5 Parking Restrictions; Use of Parking Area. Unless otherwise permitted by

the Management Committee, no automobile, boat, trailer, recreational vehicle, ecamper,
truck or commereial vehicle shall be parked or left on any street or any part of the
Development other than in any parking area designated by the Management Committee
for the parking and storage of sueh vehicles. However, parking (i) for passenger vans and
trucks not larger than the parking area assigned to each Unit, and (i} by commercial
vehicles for the purpose or making deliveries, shall be permitted in accordance with the
Association rules, Exeept with the written consent of the Management Committee, no
Owner shall have or maintain more motor vehicles then there are parking spaces owned
by, or assigned to, such Owner.

3.6 Signs. No sign of any kind shall be displayed to the public view on or from
any Condominium or any portion of the Development without the approval of the
Management Committee, except such signs as may be used by the Declarant or its
designees, for the purpose of developing, selling and improving Condominiums within the
Develonpment, However, one sign of customary and reasonable dimensions advertising &
Condominium for sale or for rent may be placed within each Unit or within the Common
Area immediately adjacent thereto by the Owner of such Unit, the location and design of
such sign to be subject to approval by the Management Committee.

3.7 Antennas and External Fixtures. No television or radio poles, antennas, flag
poles, clotheslines, or other external fixtures other than those originally installed by
Declarant or approved by the Management Committee, and any replacements, shell be
constructed, erected or maintained on or within the Development or any structures on
it. No wiring, insulation, air conditioning, or othe: machinery or equipment other than
that originelly installed by Declarant or approved by the Management Committee, and
their replacements shall be constructed, erected or maintained on or within the
Development, ineluding any structures on it, Each Owner shall have the right to
maintain television or radio antennas within completely enclosed portions of his Unit;
provided, if cable television is or becomes available to such Owner his right to maintain
television antennas within completely enclosed portions of his Unit shall terminate
immediately unless the Management Committee continues to authorize their
maintenance of such antennas by the Owners thereof.

3.8 Fences. No fences, awnings, sunshades or walls of any nature shall be
erected or maintained on or around any portion of any structure or elsewhere within the
Development except those that are installed in aceordance with the original construction
of the Development, and their replacements, ¢ as are authorized and approved by the
Management Committee.

3.9 Animals. No animals, reptiles, rodents, birds, fish, livestock or poultry shall
be kept in any Condominiums or elsewhere within the Development except that two (2)
domestic dogs (not over 20 pounds in weight) or two (2) cats {or one of each), fish in
aquariums and birds inside bird cages may be kept as household pets within any Unit, if (i}
they are not kept, bred or raised for commercial purposes, and (ii) their maintenance is
approved by the Management Committee. Each person bringing or keeping a pet on the
Development shall be liable pursuant to laws of the State of Utah to other Owners, their
family members, guests, invitees, tenants, and contract purchasers, and their respective
family members, guests, and invitees for any damage to persons or property caused by
any pet brought on or kept on the Development by such person or by members of his
family, his guests or invitees.

3.10 Restricted Use of Recreational Vehicles. No boat, truck, trailer, camper,
recreational vehicle or tent shall be used as & living area while located on the
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Development. However, trailers or temporary structures for use incidental to the
construction of the Development or the sales of Units may be maintained within the
Development until Deeclarant has conveyed the last Condominium, including any Phase of
development which may be annexed to and made a part of the Development pursuant to
the Section hereof entitled "Annexation."

3.11  Trash Disposal. Trash, garbage or other waste shall be kept only in sanitary
containers. No Owner of a Condominium shall permit or cause any trash or refuse to be
kept on any portion of the Development other than in the receptacles customarily used
for it, whiech shall be located only in places specifically designated for such purpose
(includ}ing trash chutes) or within the Ownei's Unit {except on the scheduled day for trash
piekup).

3.12 OQutside Drying and Laundering. No exterior clothesline shall be erected or
maintained and there shall be no exterior drving or laundering of clothes on baleonies,
patios, porches, railings or other areas.

3.13  Structural Alterations. No structural alterations to the interior of any Unit
shall be made and no plumbing or electrical work within any bearing or common walls
shall be made by any Owner or permitted to be made, without the prior written consent
of the Managemeant Committee.

3.14 Exterior Alterations., No Owner shall at his expense or otherwise make or
permit to be made any alterations or modifications (ineluding painting) to the exterior of
the buildings, fences, railings, walls or landscaping situated within the Development
without the prior written consent of the Management Committee {who shall consider
harmony with external design, color and location with the Development as & whole),

3.15 Patio and Baleony Exclusive Use Areas. The Development has been
designed to inelude in the Common Area an open patio or balecony appurtenant to some of
the Units, The Owner of each such Unit shall have an exclusive appurtenant easement to
use such patio or baleony Exclusive Use Area, and such easement shall be specifically
deseribed in the deed for such Unit. The general location of such patios or balconies
adjacent to each such Unit is set forth on the Record of Survey Map. Each such
Exclusive Use Area shall be subject to the terms of this Declaration. Each Owner shall
have the right to place furniture and potted plants upon his patic or baicony Exclusive
Use Area, if any, Except as provided in this Section 3.15, nothing contained herein shall
give any Owner the right to paint, decorate, remodel or alter said Exclusive Area Areas
without the prior written consent of the Management Committee.

3.16 Owner's Obligation to Repair. Each Owner at his expense shall be
responsible for the maintenance and repair of the interior of his Unit, his Limited
Common Areas and Facilities (if any), the windows of his Unit, the appliances and
equipment located in his Unit, and the plumbing, heating and cooling systems servicing
his Unit, whether such systems are located within, above or underneath the Unit or
within the exterior or interior bearing walls of such Unit. The Association shall be
responsible for the maintetiance and repair of any of the above-cescribed systems if such
work would affect the structural integrity of any portion of the Common Area or if such
work involves equipment or facilities used in common by all or any of the Owners;
provided, however, that in the event such maintenance or repair is attributable to the
extraordinary use or abuse »f an Owner or a few Owners, the cost of such work may be
assessed to such Owner or Gwners.

3.17 Association's Obligation to Repair. The Association shall maintain and

-8-

6197 ;32 OCVC 1008



repair the Common Area and all improvements, landscaping, equipment, furnishings and
facilities thereon, except any Limited Common Areas and Facilities for which the
respective Owners thereof have the duty to maintain and repair.

3.18 Riznt of Entry. In making repairs or effecting maintenance, each Owner
and the Association shall have the rights of entry on the terms and in the manner
provided in paragraphs 2.2.6 and 2,2.7,

3.19 Compliance With Laws. Nothing shall be done or kept in any Unit or in the
Development that might increase the rate of, or cause the cancellation of, insurance on
the Development, or any portion of the Development, without the prior written consent
of the Management Committee. No Owner shall permit anything to be done or kept in
his Unit that violates any permit, law, ordinance, statute, rule or regulation of any local,
county, state or federal body. No Owner shall allow furniture, furnishings, or other
personal property belonging to such Owner to remain within any portion of the
Developmeni excepi in suchh Owuer’s Unit o Limited Common aréa of Fagility and
except as may otherwise be permitted by the Management Committee.

3.20 Indemnification. Each Owner shall be liable pursuant to the laws of the
State of Utah to the remaining Owners for any damage to the Development that may be
sustained by reason of the negligence of that Owner, members of his family, his contract
purchasers, tenants, guests or invitees.

3.21 Owner's Obligation for Taxes. To the extent allowed by law, each Unit
(including the pro rata undivided interest in the Common Area and the membership of an
Owner in the Association) shall be separately assessed and taxXed so that all taxes,
assessments and charges which may become liens prior to the first Mortgages under local
law shall relate only to the individual Units and not to the Development as a whole. Each
Owner shall be obligated to pay any taxes or assessments assessed by the county assessor
of said County against his Condominium and against his personal property.

3.22 Future Construction. Nothing in this Deeclaration shall limit the right of
Declarant, or its successors and assigns, to complete construction of improvements to,
the development of the Common Area, and to Units owned by Declarant, or to alter them
or to construct additional improvements as Declarant deems advisable before completion
and sale of the entire Development. The rights of Declarant in this Declaration may be
assigned by Declarant to any successor as tc all or any part of the Declarant's interest in
the Development as developer, by an express assignment incorporated in a Recorded deed
that transfers an interest to a successor.

3.23 Enforcement. The failure of any Owner or the Association to comply with
any provision of this Declaration or the Articles or Bylaws shail give rise to a cause of
action in the Association and/or any aggrieved Owner for the recovery of damages or for
injunetive relief, or both, and for attorneys' fees incurred thereby.

4, THE ASSOCIATION,

4.1 Purpose. The purpose of the Association is to manage, maintain and
preserve the Common Areas and to perform such other duties as specifically set forth in
this Declaration, the Articles and Bylaws of the Millereek Homeowners Association,

4,2 Association Action; Management Committee and Officers. Except as to
matters requiring the approval of Members as set forth in this Declaration, the Articles,
or the Bylaws, the Affairs of the Association shall be conducted by the Management
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Committee and such officers as the Management Committee may elect or appoint. Such
election or appointment shall be in accordance with this Declaration or the Bylaws and
s1y amendments thereto.

4,2 Powers and Duties of Association.

4,3.1 Powers. The Association shall be a nonprofit corporation organized
.ader the Nonprofit Corporation Act of Utah subject only to such limitations on the
exercise of such powers as are set forth in the Articles, the Bylaws and this
Declaration. It thall have the power to do any lawful thing that may be authorized,
required, or permitted to be done by the Association under this Declaration, the Articles
and the Bylaws, and to do and perform any act that may be necessary or proper for or
incidental to, the exercise of any of the express powers of the Association, including,
without limitation, the following:

4.3.1.1 Assessments. The Association shall have the power to
establish, fix, and levy assessments against the Owners of Condominiums and to enforce
payment of such assessments in accordance with the provisions of Article 6 of this
Declaration,

4.3.1.2 Right of Enforcement. The Association in its own name and
on its own behalf, or on behalf of any Owner who consents, can commence and maintain
actions for damages or to restrain and enjoin any actual or threatened breach of any
provisions of this Declaration or of the Articles or Bylaws, or of the Association rules or
any resolutions of the Management Committee, and to enforce by mandatory injunction,
or otherwise, all of those provisions.

4.3.1.3 Delegation of Powers. The Association, acting by and through
the Management Committee, can delegate its powers, duties, and responsibilities to
committees or employees, and may employ a professional managing agent for the
Development ("manager). Any agreement for professional management of the
Development shall be term;inable by either party with or without cause and without
payment of a termination fee on thirty (30) days' written notice. The term of any such
agreement shall not exceed one (1) year (although such agreement may be renewed from
year to year by the Management Comemittee) unless tiie terms thereof have been
approved by the Federal Housing Administration and the Veterans Administration. The
Management Committee may appoint an executive committee and any other committees
or may hire employees and delegate to such committees or employees any of the powers
and duties of the Management Committee, subject to any limitations contained in the
Bylaws.

4,3,1,4 Assceiation Rules, The Association shell have the power to
adopt, amend and repeal its rules as it deems reasonable. The Association rules shall
govern the use of the Common Area {(including, but not limited to the use and assignment
of all parking areas, any recrectional facilities and private streets), by the Owner or his
family, guests, invitees or by any contraet purchaser, or tenant or their respective family
members, guests or invitees. However, the Association rules shall not be inconsistent
with or materially alter any other provisions of this Declaration, the Articles or the
Bylaws. A copy of the Association rules as adopted, amended or repealed, shall be
mailed or otherwise delivered to each Owner and a copy shall be posted in a conspicuous
place within the Development. In case any conflict between any Association rules and
any other provisions of this Declaration, the Articles or Bylaws, such provisions of the
Assoeiation rules shall be deemed to be superseded by the provisiors of this Declaration,
the Articles or the Bylaws to the extent of any such inconsistency.
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4,3.1.5 Actions. The Association may prosecute or defend, in the
name of the Association, any action affecting or relating to the Common Ares, or
property owned by the Association, and any action in which all or substantially &1l of the
Owners have an interest.

4.3.2. Duties of the Association. In addition to the powers delegated to it
by its Articles or the Bylaws, and without limiting their generality, the Ascociation,
acting by and through the Management Committee, or persons or entities deseribed in
Section 4.3.1.3, has the obligation to conduct all business Afrfairs of common interest to
all Owners and to perform each of the following duties:

4.3.2.1 Operation and Maintenance of Common Area. The
Association shall operate, maintain, and otherwise manage or provide for the operation,
maintenance and management of the Common Area, and ail its facilities, improvements,
and landseaping, including but not limited to the use and assignment any parking areus,
any private driveways and private streets, and any other property acquired by the
Association, ineluding personal property, in a good condition and in a good state of
repair. In this connection, the Association may enter into contraets for services or
materials for the benefit of the Association or the Common Area, including contracts
with Declarant, The term of any such service contract shall not exceed one (1) year and
shall be terminable by either party with or without cause and without payment of a
termination fee upon thirty (30) days' written notice.

4.3.2.2 Water and Other Utilities. The Association shall aequire,
provide and pay for water, sewer, garbage disposal, electrical, telephone, gas and other
necescary utility services for the Common Area. The term of any con.ract to supply any
of the listed services shall not exceed one (1) year or, if the supplier is a regulated public
utility, the shortest term not to exceed one (1) year for which the supplier will contract
at the applicable regulated rate.

4,3.2.3 Insurance, The Association shall obtain, from reputable
insurance companies, and maintain the insurance deseribed in Section 8.

4.3.2.4 Enforcement of Restrictions and Rules. The Association shail
perform such other acts, inciuding the maintenance of reserve for legal fees and costs,
whether or not expressly authorized by this Declaration, that may be reasonably
necessary to enforce any of the provisions of this Declaration, the Articles and Bylaws,
and the Association rules and Management Committee resolutions.

4,3.2.5 Reserves. The Association shall maintain an adequate reserve
fund for maintenence, rizpairs and replacement of those common elements that must be
replaced on a periodie besis, and such reserve shall be funded by monthly assessments.

4.3.3 Limitstions on Authority of Management Committee. Except with the
vote or written assent of (i) holders of a majority of the voting power of the Association
and (ii) of holders of a majority of the voting power of the Association exeluding
Declarant, che Management Committee shall not take any of the following actions.

4.3.3.1 Incur expenditures for capital improvements to the Common
Area in any fiscal year; or

4.3.3.2 Sell during any fiseal yenr property of the Association; or
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4.3.3.3 Pay ecmpensation to members of the Management Committee
or to officers of the Association for services performed in the conduct of the
Association's business. However, the Management Committee may cause a Member of
the Management Committee or an officer to be reimbursed for expenses incurred in
carrying on the business of the Association; or

4.3.3.4 Purchase liability insurance for a term of more than three
years provided the poliey shall provide for short rate cancellation.

7 4,3.3.5 Fill a vacancy on the Management Committee caused by the
removal of a Management Committee member.

4.3.3.6 Any special assessment pursuant to Section 6.4.2 or increase
in regular assessments in excess of 10% above the maximum annual assessment for the
previous year pursuaiit 10 3&3tion S.4.1.

4.4 Perccaal Liability. No Member of the Management Committee, or of any
committee of the Association, or any officer of the Association, or any manager of
Declarant, or any agent of Declarant, shall be personally liable to any Owner or to any
other party, including the Association, for any damage, loss or prejudice suffered or
claimed on the account of any act, omission, error or negligence of any such person or
entity if such person or entity has, on the basis of sueh information as may be possessed
by him or it, acted in good faith without wiliful or intentional misconduct.

4.5 Meetings and Notice. An organjzational meeting ghall be held as soon as
practicable after incorporation of the Association, and the directors elected then shall
hold office until the first annual meeting. All offices of the Management Committe of
directors shall be filled at the organizational meeting.

The first annual meeting of Mermbers of the Association shall be held within
forty-five (45) days after the closing of the s&le of the Condominium that represents the
fifty-first (51st) percentile interest. Thereafter, regular meetings of Members of the
Association shaell be held at least once in each calendar year at a time and place as
prescribed in the Bylaws. Special meetings may be called as provided for in the Bylaws.
Notice of all Members' meetings, regular or .pecial, shall be given as prescribed in the
Bylaws, and Mortgagees, upon written request, shall be entitied to such notice.

As long as (i) the Declarant holds or directly contrels 25% or more of the
voting power of the Association, or (ii) there are two outstanding classes of membership
in the Assceiation (whichever is longer), the election of twenty percent (20%) of the
management committee members {the "specially elected management committee
members") shall be determined at a special eleetion held immediately before the regular
election of management committee members (except in the case of the election of a
spceially elected management committee members following removal of his
predecessor). At the duly constituted meeting of Members, nominations for the specially
elected management committee members shall be miade from the floor. When
nominations have been closed, the special election shall take place. Declarant shall not
have the right to participate in or vote in such special eleetion (although Declarant or
Declarant's representatives may be present), and the candidates receiving the highest
number of votes up to the number of specially elected management committee members
to be eleated shall be deemed to be the specially elected mauagement committee
members, and their term shall be the same as that of any other management committee
members. Unless Members (exeluding Declarant) holding a majority of all voting rights
(excluding any voting rights held by Declarant) assent by vote or written consent, such
specially elected management committee members cannot be removed. In case of the
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death, resignation, or removal of & specially elected management eommittee meinbers,
his suceessor shall be elected at a special meeting of Members, and the provisions set
forth in this seection respecting the election of a specially elected management
committee members shall apply as to the election of & suceessor. Except as provided in
this Declaration, the provisions of this Declaration and of the Articles and Bylaws
applicable to management committee members including their election and removal,
shall apply to a specially elected management com mittee members.

4.6 Document Availability. A current copy of the Declaration, Articles, Bylaws,
rules and regulations governing the Condominiums, and the most recent annval financial
statement, together with all other books, records and financial statements of the
Assoeiation, suall be made available for inspection, upon request, at the office of the
Association during normal business hours by any prospective purchaser of a Unit, Owners,
first Mortgagee and any holders, insurers, or guarantors of a first Mortgagee.

- -— . i xtaslNalal TALAL Lol

5. MEMBERSHIP AND VOTING RIGHIDS AND MANAGENLING G ided 1 HS

n
e

5.1 _[ﬂg_mbershig.

5.1.1 Qualifications. Each Owner of a Condominium, ineluding Declarant,
shall be a Member of the Association, No owner shall hold more than one membership in
the Association even though such Owner may own, or own an interest in, more than one
Condominium. Ownership of a Condominium or interest in it shall h= the sale
qualification for membership in the Association. Each Owner shall remain a Member of
the Association until his ownership or ownership interest in any Condominium in the
Development c¢c ses, at «™ich time his membership in the Associaticn shall
automatically cease. Persons or entities who hold an interest in a Condominium purstiant
to an executory contraet of sale shall not be eonsidered the Unit Owner entiti=d to
mambership in the Association, unless the contract parties shall so agree and the

tract Seller shall notify the Management Committee of such agreement, in writing.

5.1.2 Members' Rights and Duties. Each Member shall have the rights, duties,
and obligations set forth in this Declaration, the Articles, the Bylaws and the Association
rules and all amendments thereto. Except as set forth in this Declaration, rights,
interests and privileges of each Owner in good standing shall be equal. Each Owner shall
be and berome a Member of the Association contemporaneously with his acquisition of a
Unit without further decumentation of any Kind.

5.1.3 Transfer of Memtership. The Association membership of each pérson or
entity who owns, or owns an interest in, one or more Condominiums shall be appurtenant
to each such Condominium, and shall not be assigned, transferred, pledged, hypothecated,
conveyed or alienated in any way except on a transfer of title to each such Condominium
or interest in it and then only to the transferee. Any attempt to make a prohibited
transfer shall be void. Any transfer of title to a Condominium or interest in it shall
operate automatieally to transfer the appurtenant membership rights in the Association

to the new Owner.

5.2 Voting,

5.2.1 Number of Votes. The Association shall have two (2) elasses of voting
membership:

Class A: Class A Members shall be all Owners, with the
exception of Declarant. Each Class A Member shall be

-13-




entitled to one (1) vote for each Condominium in which such
class Member owns an interest. However, when more than one
Class A Member owns an interest in a Condominium, the vote
for such Condominium shall be exercised as they themselves
determine, but in no case shall more than one (1) vote be cast
with respect to any one Condominium.

Class B: The Class B Member shall be the Declarant who shall
be entitled to three (3) votes for each Condominium owned.

5.2.2 Approval of C asses. As long as two classes of Members exist, no
action by the Association that must have the prior approval of the Association Members
shall be deemed approved by the Members unless approved by the appropriate percentage
of both classes of Members.

5.2.3 Joint Owner Votes. The voting rights for each Condominium may not
be case on a fractional basis. If the joint owners of a Condominium are unable to agree
among themselves as to how their voting rights shall be case, they shall forfeit the vote
on the matter in question. If any Owner exercises the voting rights of a particular
Condominium, it will be ccnclusively presumed for all purpeses that he was acting with
the authority and consent of all other Owners of the same Condominiums. If more than
one (1) person or entity exercises the voting rights for a particular Condominium, their
votes shall not be eounted and shall be deemed void.

5.3 Management Committee. The Management Committee shall consist of five
{(5) members. Members of the Management Committee may be removed at any time
without eause by the person appointing or electing such member as provided herein.

5.4 Rights of Appointment.

5.4.1 By Declarant. Declarant reserves the right to appoint some or all of
the management committee and to exercise all powers and responsibilities associated
with committee membership until the first of the following occurs:

\a) Six years from the date of the Declaration, or

(b) 75% of the undivided interest in the common areas and faeilities have
been conveyed to Unit Owners other than the Declarant or all additional property has
been annexed to the Development pursuant to Article 16, whichever occurs last.

5.4.2 By the Owners. The Owners shall have the right to elect those
members of the Management Committee which Declarant i3 not authorized to appoint

until such time as Declarant's rights of appointment shell have expired, and thereafter &
the Owners shall have the right to elect and remove all members of the Management =
Committee. g.;

A

6. ASSESSMENTS

6.1 Agreement to Pay. Declarant, for each Condominium owned by it, )
covenants and agrees, and each purchaser of & Condominium by his aceeptance of a deed,
covenants and agrees, for each Condominium so owned, to pay to the Association regular
assessments and specisl assessments, such assessments to be established, made and
collected as provided in inis Declaration.




6.2 Personal Obligations. Each assessment or installment, together with any
interest, collection costs and reasonable attorneys' fees, shall be the personal obligation
of the person or entity who was an Owner at the time such assessment, or installment,
became due and payable. If more than one person or entity was the Owner of a
Condominium at the time the assessment or installment acerued, the personal obligation
to pay such assessment, or installment, respecting such Condominium shall be the joint
and several obligation of all owners. The grantee of a voluntary conveyance of a unit
shall be jointly and severally liable with the grantor(s) of the unit for all unpaid
assessments against the unit pursuant to Section 6 of this Declaration accruing up to and
including the time of conveyance. However, the grantee shall be entitled to a statement
from the management committee setting forth the amounts of the unpaid assessment
against the grantcr, and the grantor shall not be liable for nor shall the unit conveyed be
subject to a lien for any unpaid assessments against the grantor in excess of the amount
set forth. No Owner of a Condominium may exempt himself from payment of
assessments, or installments, by waiver of the use or enjoyment of all or any portion of
the Common Area or by waiver of the use or enjoyment of, or by abandonment of, his
Condominium,

6.3 Purpose of Assessments; Maintenance or Reserves. The assessments levied
by the Association shall be used exclusively to promote the recreation, health, safety,
and welfare of the Members of the Association, the improvement, replacement. repair,
operation and maintenance of the Common Area and the performance of the duties of
the Association as set forth in this Declaration. Assessments may also be used to cover
expenses for repair of defects or failures in the Development. The regular assessments
shall inelude adequate reserve funds for contingeneies and for maintenance, repairs, and
replacement of the Common Area improvements that must be replaced on a periodic
basis sufficient to satisfy the requirements of any first Mortgage. This limitation shall
not affect the liability of any supplier or manufacturer of any product included in the
Nevelopment. Unless the Association is exempt from federal or state taxes, all reserves
shall be aceounted for as contributions to the eapital of the Association and as trust
funds segregated from the regular income of the Association or in any other manner
authorized by law or regulations of the Internal Revenue Service and the Utah State Tax
Commission that will prevent such funds from being taxed as income of the Assoeiation.

6.4 Determination of Amount of Assessments.

6.4.1 Regular Assessments. Until January st of the year immediately
following conveyance of the first Condominium to an Owner (the first assessment
period), the maximum annual regular assessment per Condominium shall be in the amount
set forth opposite the Unit designated in Schedule B.

(i) From and after January Ist of the year immediately following the
conveyance of the first Condominium to an Owner, the maximum annual regulap

assessment may be increased no more than ten percent (10%) above the maximum annual -
regular assessment for the previous year without & vote of the membership of the §
Association. o
&

(ii) Prom and after January 1st of the year immcdiately following the %

conveyance of the first Condominium to an Owner, the maximum annual reguiar ™
assessment may be inereased more than ten percent (10%) above the maximum annual B
regular assessment for the previous year by the vote or written assent of the majority or by
more of each class of Members of the Association; provided, however, that following the g

conversion of the Class B membership to Class A membership, the maximum annual
regular assessment may be increased more than ten percent (10%) above the maximum
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annual regular assessment for the previous year by the vote or written assent of (1)
holders of & majority of the voting power of the Association, and (2) holders of & majority
of the voting power of the Association, excluding Declarant. The Management
Committee may fix the annual regular assessment at an amount not in exeess of the

maximum.

6.4.2 Special Assessments. In addition to the annual regular assessments
authorized above, the Association may levy, in any assessment year, & special assessment
applicable to that year only for the purpose of defraying, in whole or in part, the cost of
any construetion, reconstruction, repair or replacement of a capital improvement upon
the Common Area (except as provided in Section 9 hereof), including fixtures and
personal property related thereto, provided that any such assessment shall have the vote
or written assent of a majority or more of each class of Members of the Association;
provided, however, that following the conversion of the Class B8 membership to Class A
membership, any such assessment shall have the vote or written assent of (i) holders of a
majority of the voting power of the Association, and (ii) holders of a wmajority of Ihe
voting power of the Association excluding the Declarant. All proceeds from any special
assessment shall be segregated and deposited into a special account and shall be used
solely for the purpose or purposes for which it was levied or it shall be otherwise handled
and used in a manner authorized by law or regulations of the Internal Revenue Service
and the Utah State Tax Commission in order to avoid, if possible, its taxation as income

of the Association.

6.4.3 Member Action. Any action authorized under Sections 6.4.1 or 6.4.2
above requiring membership approval shall be taken at a meeting called for that purpose,
written notice of which shall be sent to all Members not less than ten (10) days nor more
than ninety (90) days in advance of the meeting. A quorum for such meeting shall be
fifty-one percent (51%) of each class of Members of the Association. If the required
quorum is not present, another meeting may be called subject to the same notice
requirement, and the required quorum at the subsequent meeting shall be one-half (1/2)
of the required quorum for the preceding meeting. If the proposed action is favored by a
majority of the votes case at such meeting, but such vote is less than required, Members
who were not present in person or by proxy may give their assent in writing, provided the
same is obtained by the appropriate officers of the Association not later than thirty (30)

days from the date of such meeting.

6.5 Uniform Rate of Assessment. Except as provided in this Declaration,
regular and special assessments must be fixed at a uniform rate for all Condominiums.
Regular and special assessments for insurance, gas, water and reserves for reofing,
painting, waierneaters or such other areas as the Declarant or Management Committee
may deem necessary, shall be determined by multiplying the amount by the proportionate
fee ownership included in each Condominium then within the Development as set forth )]
in Seetion 17 hereof for Phase One or (i) in the Amended Declaration of Annexation and
Record of Survey Map for each annexed parcel, and subject to assessments, and may be
collected on a monthly basis or otherwise as the Management Committee may
determine. A special assessment against Members to raise funds for the rebuilding or
major repair of a portion of the structural Common Area shall be levied upon the basis of
the ratio of the square footage of the floor area of the living Unit of the Condominium to
be assessed to the total square footage of the aggregate floor area of living Units in all

Condominiums to be assessed.

6.6 Assessment Period. The initial assessment period for all Units, including

those owned by Declarant, shall commence ol the first day of the calendar month
following the date on which the first sale of & Condominium to a purchaser is closed and
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recorded (the Minitiation date") and shell terminate on December 31 of the year in which
the initial sale is elosed and recorded. Thereafter, the regular assessment period shall
commence on Jantary 1 of each year and shall terminate on December 31 of such year,
and regular assessments shall be payable in equal monthly installments unless the
Management Committee adopts some other basis for collection. The Association shall
not change the pro rata interest or obligation of any Condominium for purposes of
levying assessments unless 75% of the Owners and Mortgagees holding 75% of all first
Mortgages have given their prior written consent. Voting rights attributable to the
respective Condominiums shall not vest until assessments against such Condominiums
have been paid.

6.7 Notice and Assersment Installment Due Dates, A single ten (10) day prior
written notice of each annual regular assessment and each special assessment shall be
given to any Owner of every Condominium subject to assessment in which the due dates
for the paymenis of instaiiments shall be specilied. The duc dalcs for the payment of
installments normally shall be the first day of cach month unless some other due date is
established by the Management Committee. Each installment of regular assessments and
special assessments shall become delinguent if not paid within thirty (30) days after its
due date. There shall accrue with each delinquent installment a late charge which shall
include any late charge previously assessed and unpaid, and which shall be computed on
the outstanding balance from month to month as follows: (i) one and one-half percent
(1.5%) of any delinquent assessments not exceeding one thousand dollars ($1,000.00), (ii)
one percent (1%) or the excess over one thousand dollars ($1,000.00), (iii) if the late
charge so computed is less than ten dollars ($10.60) for any month, the Jate charge shall
be ten dollars ($10.00). No such late charge shall exceed the maximum amount allowable

law,

6.8 Estoppel Certificate. The Management Committee or manager, on not less
than twenty (20) days" prior written request and upon the payment of a handling fee not
exeeeding $50.00per certificate, shall execute, acknowledge and deliver to the party
making such request a statement in writing stating whether or not to the knowledge of
the Association, a particular Owner is in default as to his Condominium under the
provisions of this Declaration and further stating the dates fo which installments of
assessments, regular or special, have been paid as to such Condominium. Any such
critificate delivered pursuant to this Section 6.8 may be relied on by any prospective
purchaser or Mortgagee of the Condominium, but reliance on such certificate may not
extend to any default not involving the payment cf assessments of which the signer had
no actual knowledge.

6.9 Initial Capitalization. Upon acquisition of Record title to a Unit from
Declarant, each Owner shall contribute to the capital of the Association an amount equal
to one-sixth (1/6) the amount of the projected annual assessment for that Unit. This
amount shall be deposited by the buyer into the purchase and sale escrow and disbursed
from the escrow to the Association. Prior to expiration of six {(6) months after receipt of
the first reservation from a buyer, the Declarant shall deposit into an eserow an amount
equal to one-sixth (1/6) of the then annual assessment for any and all Units not yet sold
or shall provide bond for such assessment payable to the Assoeiation, or hold such bond
pending sale of any such Unit and deposit of the assessment with the Association.
Eserow shall remit these funds to the Association. Upon the close of eserow of any Unit
for which the capitalization fund was prepaid by Declarant, escrow shall remit the
capitalization fee collected from the buyer to the Declarant.

7. COLLECTION OF ASSESSMENTS: LIENS
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7.1 Right to Enforce. The right o collect and enforee assessments is vested in

the Management Committee acting by and on behalf of the Association, The
Management Committee or its authorized representative, including cny manager, can
enforce the obligations of the Owner- to pay assessments provided for in this Declaration
by commencement and mainterance of a suit at law or in equity, or the Management
Committee may foreclose by judicial proceedings or through the exercise of the power of
sale pursuart to Seetion 7.2 to enforc: the lien rights created. Suit to recover a money
judgment for unpaid assessments together with all other amounts deseribed in Seetion 6.2
shall be maintainable without fore 2losing or waiving the lien rights.

7.2 Creation of Lien. If there is & delinquency in the payment of any assessment
or installment on a Condominium, as describad in Section 6.7, any amounts that are
delinquent, together with a late charge computed in accordance with Section 6.7, and all
costs that are in cured by the Management Committee or its authorized representatives
in the eolloction of the amounts, including reasonable attorneys' fees, shall be a lien
against such Condominium upon the recordation in the office of the County Recorder of
Salt Lake County of a notice of lien executed by an authorized representative of the
Association pursuant to Utah Code Annotated, Section 57-8-20, as amended.

7.3 Notice of Default; Foreclosure.

7.3.1 Each assessment or installment, together with any interest, collection
costs and reasonable attorney's fees, shall be the personal obligation of the person or
entity who was an Owner at the time such assessment, or installment, became due and
payable. If more than one person or entity was the Owner of a Condominium, the
personal obligation to pay such assessment, or installment, respecting such Condominium
shall be both joint and several. The grantee of a voluntary conveyance of a unit shall be
jointly and severally liable with the grantor{s) of the unit for all unpaid assessments
against the unit pursuant to Section 6 of this Declaration aceruing up to and ineluding the
time of conveyance. However, the grantee shall be entitled to a statement from the
management committee setting forth the amounts of the unpaid assessment against the
grantor, and the grantee shall not be liable for, nor shall the unit conveyed be subject to
a line for any unpaid assessments against the grantor in excess of the amount set forth.
No owner of a Condominium may exempt himself from payment of assessments, or
installments, by waiver of the use or enjoyment of all or any portion of the Common
Area or by waiver of the use or enjoyment of, or by abandonment of, his Condominium.

7.3.2 Assessment. Each owner shall be liable for a proportionate share of
the common expenses such shares being the same as the percentage of undivided interest
in the common areas and feecilities appurtenant to the unit owned by the unit owner as
set forth in Appendix "B". Such assessment shall acerue from the date the first unit is
conveyed to a purchaser and will be due and payable in advance.

7.3.3 Lien. A lien for unpaid assessments shall also secure ressonable
attorney's fees and all costs and expenses, if any, incurred by the Management
Committee incident to the collection of such assessment or enforcement of such a lien.

7.3.4 Foreclosure. In any foreclosure of a lien for assessments, the unit
owner subject to the lien shall be required to pay a reasonable rental for the unit, and the
Management Committee shall be entitled to the appointment of a receiver to collect the
same. Foreelosure of liens fo~ unpaid assessments shall proceed as authorized by the
Act,

7.4 Waiver of Exemptions. Each Owner, to the extent permitted by law, waives,
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to the extent of any liens created pursuant to this Section 7, the benefit of any
homestead or exemption laws of Utah in effect at the time any assessment or installment
becomes delinquent or any lien is imposed,

8. INSURANCE

8.1 Liability Insurance. The Association shall obtain and maintain
comprehensive public liability insurance ineluding property damage insuring the
Association, any manager, the Declarant and the Owners and occupants of
Condominiums, and their respective family members, guests, invitees, and the agents and
employees of each, against any liability ineident to the ownership or use of the Common
Area and any transportation vehicle owned by the Association and ineluding, if
obtainable, a cross-liability or severability of interest endorsement insuring each insured
against liability to each other insured. The limits of such insurance shall not be less that
$1,000,000.00 covering all claims for death, personal injury and property damage arising
out of a singie oveurrence. Such insurancce chall inelude coverage against water damage
liability, liability for nonowned and hired automobiles, liability for property of others and
any other liability or risk customarily covered with respeet to projects similar in
construction, location, and use.

8.2 Fire and Extended Coverage Insurance. The Association also shall obtain and
maintain & master or blanket policy of fire insurance for the full insurable value of all of
the improvements within the Development. The form, content, and term of the poliey
and its endorsements and the issuing company must be satisfactory to all institutional
first Mortgagees. If more than one institutional first Mortgagee has a loan of Record
against the Development, or any part of it, the poliecy and endorsements shall meet the
maximum standards of the various institutional Mortgagees represented in the
Development. The policy shall contain an agreed amount endorsement or its equivalent,
an increased cost of construetion endorsement or a contingent liability from operation of
building laws endorsement or their equivalent, an extended coverage endorsement,
vandalism, malicious mischief eoverage, a special form endorsement and a determinable
cash adjustment clause or a similar clause to permit cash settlement covering full value
of the improvements in case of partial destruction and a deecision not to rebuild, The
policy shall be in the amounts as shall be determined by the Management Committee.
The poliey shaell name as insured the Association, the Owners and Declarant, as long as
Declarant is the Owner of any Condominiums and all institutional first Mortgagees as
their respective interests may appear, and may contain a loss payable endorsement in
favor of the trustee deseribed in this Declaration.

8.3 Individual Fire Insurance Limited. Except as provided in this Seetion, no
Owner can separately insure his Unit or any part of it against loss by fire or other
casualty covered by any insurance carrier under Section 8.2. If any Owner violates this
provision, such Owner will be liable for any dimunition in insurance proceeds otherwise
payable pursuant to the provisions of Section 8.4 that result from the existence of such
other insurance to the Association to the extent of any such dimunition. An Owner ean,
however, insure his personal property against loss. In addition, any improvements made
by an Owner within his Unit maybe separately insured by the Owner, but the insurance is
to be limited to the type and nature of coverage commonly known as tenant's
improvements. All such insurance that is individually carried must contain a waiver of
subrogation rights by the carrier as to other Owners, the Association and Declarant.

8.4 Trustee, All insurance proceeds payable under Sections 8.2 and 8.3, and
subject to the rights of the Mortgagees under Section 8.8, may be paid to a trustee, to be
held and expended for the benefit of the Ownets, Mortgagees and others, as their
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respective interests shall appear. Said trustee shall be a commerecial bank in Salt Lake
County that agrees in writing to accept such trust.

8.5 Other Insurance, The Management Committee may and, if required by any
Mortgagee, shall purchase and maintain demolition insurance in adequate amounts to
cover demolition in case of total or partial destruction and a decision not to rebuild, The
Management Committee also shall purchase and maintain worker's compensation
insuranece, to the extent that it is required by law, for all employees of the Development.
The Management Committee shall purchase and maintain fidelity bonds or insurance
covering Members of the Management Committee, officers, and employees of any
management agent, whether or not such persons are compensated for their services,
naming the Association as obligee and written in an amount that is one hundred and fifty
percent (150%) of the estimated annuel assessments plus reserves of the Association.
The Management Committee shall purchase and maintain such insurance on personal
property owned by the Association, and any other insurance, that it deems necessary or

that is required by any Mortgagee.

8.6 Owner's Insurance. An owner may carry whatever personal liability and
property damage liability insurance with respect to his Condominium that he desires.
However, any such policy shall include a waiver of subrogation clause acceptable to the
Management Committee and to any Mortgagee.

8.7 Adjustment of Losses. The Management Committee is appointed attorney-
in-fact by each Owner (with the exception of the Administrator of Veterans Affairs, an
officer of the United States of America) to negotiate and agree on the value and extent
of any loss under any policy carried pursuant to Sections 8.1, 8.2 and 8.5. The
Management Committee is granted full right and authority to compromise and settle any
claim or enforee any claim by lega) action or otherwise and to execute releases in favor

of any insurer.

8.8 Distribution to Mortgagees. Any Mortgagee has the option to apply
insurance proceeds payable on account of a Condominium, in reduction of the obligation

secured by the Mortgege of such Mortgagee.

8.9 Additional Insurance — FNMA. Notwithstanding any other provisions herein,
the Association shall continuously maintain in effeet such casusaity, flood and liability
insurance and a fidelity bond meeting the insurance and fidelity bond requirements for
Condominium projects established by Federal National Mortgage Association and
Government National Mortgage Association, so long as either is a Mortgagee or Owner of
a Condominium within the project, exeept to the extent such coverage is not available or
has been waived in writing by Federal National Mortgege Association or Government

National Mortgage Association.

8.10 Errors and Omissions Insurance. The Association shall acquire insurance
for errors and omissions of Management Committes Members of the Association on such
sums as the Management Committee, from time to time, shall deem appropriate.

8.11 Notice of Lapse, Cancellation or Modification, Each poliey of insurance
shall provide that notice shall be given to the Association and each First Mortgagee
listed as & scheduled holder of a first Mortgage in said insurance policy at least ten (10)
days prior to cancellation or substantial modification of any poliey or fidelity bond, and
upon lapse of any policy or fidelity bond.

9, DESTRUCTION OF IMPROVEMENTS

T8872 535 0C9C 4908




9.1 Destruction; Proceeds 95% or More of Reconstruction Costs, If there is a
total or parfial destruction of the improvements in the Development, and if the available
proceeds of the insurance carried pursuant to Article 8 are sufficient to cover not less
than ninety-five percent (95%) of the costs of repair and reconstruction, the
improvements shall be promptly rebuilt unless, within ninety (90) days from the date of
destruction, Members then holding at least seventy-five percent (75%) of the total voting
power of each class of Members present and entitled to vote, in person or by proxy, at a
duly constituted meeting, determine that such repair and reconstruction shall not take
place. If repair and reconstruetion is to take place, the Management Committee shall be
required to execute, acknowledge and record in the office of the Salt Lake County
Recorder, not later than one hundred twenty (120) days from the date of such
destruction, a certificate declaring the intention of the Members to rebuild.

9,2 Destruction; Proceeds Less Than 95% of Reconstruction Costs. If the
proceeds of Tnsurance are less than ninety-five percent {(95%) of the costs of repair ard
reconsicuction, repair and reconstruction may neverthelsss take place if, within ninety
(90) days from date of destruction, Members then holding at least fifty-one percent (51%
of the total voting power of each class of Members present and entitled to vote, in
person or by proxy, at a duly constituted meeting, determine that such repair and
reconstruction will take place, If repair and reconstruction is to take place, the
Management Committee shall be required to execute, acknowledge and record in the
office of the Salt Lake County Recorder, not later than one hundred twenty (120) days
from the date of such destruction, a certificate declaring the intention of the Members
to rebuild,

9.3 Rebuilding Procedures. If the Members determine to rebuild, pursuant to
Section 9.1 or 9.2, the Owner of each Unit located within a structure that has been
totally or partially destroyed shall be obligated to contribute his proportionate share of
the cost of reconstruction or restoration of the structure containing his Unit, over and
above the available insurance proceeds. All Owners shall contribute their proportionate
share of the cost of reconstruction or restoration of any portion of the Common Area not
comprising the structure within which a Unit is located, The proportionate share of each
Owner shall be equal to the ratio of the square footage of the tloor area of said Qwner's
Units to the total square footage of the floor area of all Units. If any Owner fails or
refuses to pay his proportionate share, the Management Committee may levy a special
assessment against the Condominium of such Owner which may be enforced under the
lien provisions contained in Article 7 or in any other manner provided in this
Declaration, If any Owner disputes the amount of his proportionate liability under this
section, such Owner may contest the amount of his liability by submitting to the
Management Committee within ten (10} days after notice to the Owner of his share of
the liability, written objeetions supported by cost estimates or other information hat the
Owner deems to be material and may request a hearing before the Management
Committee at which he may be represented by counsel. Followirz such hearing, the
Management Committee shall give written notice of its decision to all Owners, including
any recommendation that adjustments be made with respect to the lability of any
Owners. If such adjustments are recommended, the notice shall schedule a speecial
meeting for Members for the purpose of acting on the Management Committee's
recommendation, including making further adjustments, if deemed by the Members to be
necessary or appropriate. All adjustments shall be affirmed or modified by a majority of
the total voting power of each class of Members. If no adjustments are recommended by
the Management Committee the decision of the Management Committee shall be final
and binding on all Owners, including any Owner filing objections.
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9.4 Rebuilding Contract. If the Members determine to rebuild, the Management
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Committee or its authorized representative shall obtain bids from at least two reputable
contractors and shall award the repair and reconstruction work to the lowest bidder, The
Management Committee shall have the authority to enter into & written contract with
the contractor for such repair and reconstruction, and the insurance proceeds held by the
trustee shall be disbursed to the contractor according to the terms of the agreement. It
shall be the obligation of the Management Committee to take all steps necessary to
assure the commencement and completion of authorized repair and reconstruction at the
earliest possible date.

9.5 Rebuilding Not Authorized or Permitted. If the Members determine not to
rebuild or if the Development cannot legally be reconstructed, then, subject to the rights
of Mortgagees under Section 8.8, any insurance proceeds then available for such
rebuilding shall be distributed to the Owner of each Condominium in proportion to his
respective percentage interest in the Development determined by reference to an
anpraisal of the value of all Units immediately prior to the desiruction prepared by an
independent appraiser selected by the Management Committee, 0 be compicted within
sixty (60) days of the Recordation of the certification not to rebuild. The Management
Committee shall have the duty, within one hundred twenty days (120) days from the date
of suech destruction, to execute, acknowledge and record in the office of the County
Recorder of said County, a certificate declaring the intention of the Members not to
rebuild.

9.6 Minor Repair and Reconstruction. In any case, the Management Committee
shall have the duty to repair and reconstruet improvements, without the need for consent
of Members and irrespective of the amount of available insurance proceeds, in all cases
of partial destruction when the estimated cost of repair and reconstruction does not
exceed Twenty Thousand Dollars ($20,000.00). The Management Committee is expressly
empowered tc levy a special assessment for the cost of repairing and reconstrueting the
improvements to the extent insurance proceeds are unavailable, such assessment to be
levied as deseribed in Section 9.3 (but without the consent or approval of Members
despite any contrary provisions) in this Declaration.

9.7 Revival of Right to Partition. On recordation of a certificate described in
Section 9.5, the right of any Owner to partition through legal action as deseribed in
Section 11 shall revive immediately.

10. CONDEMNATION

10.1 Sale by Unanimous Consent. If an action for condemnation of all or a
portion of the Development is proposed or threatened by any governmental ageney having
the right of eminent domain, timely written notice shall be given all first Mortgagees.
On unanimous written consent of all the Owners and after written notice to all
Mortgagees, the Development, or a portion of it, may be sold.

10.2 Distribution of Proceeds of Sale or Award. On a sale or award occurring
under Section 10.1 or 10.3 (below), the proceeds shall be distributed to the Owner and the
Mortgagees of each Condominium affected as their respective interest may appear in
proportion to the relative value of each affected Unit as determined by reference to an
appraisal of the value of all such affected Units (as of the date immediately prior to the
condemnation), conducted by an independent appraiser selected by the Management
Committee. The cost of such appraisal shall be deductad from the proceeds or award.

10.3 Distribution of Condemnation Award. If the Development, or a portion of
it, is not sold but is instead taken, the judgment or agreement of condemnation shall by
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its terms apportion the award among the Owners and their respective Mortgagees, and if
it does not, then the proceeds shall be apportioned pursuant to Section 10.2 above,

10.4 Revival of Right to Partit. 'n. On sale or on taking that renders more than
fifty percent (50%) of the Units in the Development uninkaoitable, the right of any
Owner to partition through legal action shall revive immediately.

11, PARTITION

11,1 Suspension. The right of partition is suspended pursuant to Utah Code
Annotated, §57-8-7(3) as to the Development. The DeVelopment cannot be partitioned
unless the subjzet property has been removed from the provisions of these Articles and
the Utah Condominium Ownership Act pursuant to Utah Code Sections 57-8-22 and 57-8-
31. Nothing in this Declaration shall prevent partition or division of interest between
inint or eommon Owners of one (1) condominium.

Proceeds or property resulting from a partition shall be distributed to and among
the respective Owners and their Mortgagees in accordance with Seetion 10.2,

11.2 Power of Attorney. Pursuant to Utah Code Szetion 57-8-32, each Owner
may grant the Association an irrevocable power of attorney to sell the Development for
the benefit of the Owners, which power of attorney shall be exereised by the signature of
any two (2) Management Committee members, who are authorized to record a certificate
of exercise in the office of the County Recorder, Salt Lake County, which certificate
shall be conclusive evidence thereto in favor of any person relying thereon in good
faith. Exercise of the power may be made only upon the prior written consent of
Members holding in the aggregate 75% of the interests in the Common Area, but satd
power of attorney shall not apply to the Ad'ninistrator of Veterans Affcirs, an officer of
the Untied States of America.

12, NON-SEVERABILITY OF COMPONENT INTERESTS IN A CONDOMINIUM

12.1 Prohibition Against Severance. An Owner shall not be entitled to sever his
Unit in any Condominium from his membership in the Association, and shall not be
entitled to sever his Unit and his membership from his undivided interest in the Common
Area for any purpcse. None of the component interests can be severally sold, conveyed,
encumbered, hypothecated or otherwise dealt with, and any violation or attempted
violation of this provision shall be void. Sim'larly, no Owner c¢an sever any Limited
Common Area or Facility appurtenant to his Unit over the Common Area from his
Condominium, and any attempt to do so shell be: void,

12.2 Conveyances. After the initial sales of the Condominiums, any eonveyance
of a Unit, or of the component interest in the Common Area, by the Qwner of any
Condominium, shall be presumed to convey the entire Condominium.

13. TERMS OF DECLARATION

This Declaration shall be in effect far a period of fifty (50) years from the date
first set forth above, and shall be automatically extended for successive periods of
twenty (20) years each thereafter unless within six (6) months prior to the expiration of
the initial term or of any succeeding twenty-year term a written agreement executed by
Owners owning a majority of the Units, with the consent of such Owners' Mortgagees,
shall be placed of record in the Office of the County Recorder of Salt Lake County
terminating the effectiveness of this Declaration in whole or in part as to all or part of
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the Development,

14. PROTECTION OF MORTFAGEES

14.1 Mortgage Permitted. Any Owner may encumb-~~ his Condominium with a
Mortgage.

14.2 Subordination. The lien of the assessments including Interests, costs, and
attorneys' fees as provided for herein, shall be subordinate to the lien of any first
Mortgage upon any Condominium. Sale or transfer of any Condominium shall not affeot
the assessment lien. However, the sale or transfer of any Condominium pursuant to
judicial or nonjudicial foreclosure of a first Mortgage shall extinguish the len of such
assessments as to payments which became due prior to such saie or transfer, No such
sale or transfer shall relieve such Condominium from lien rights for any assessments
thereafter becoming die. Where the Mortgagees of a first Mortgage of Record obtains
title, it shall not be liable for the share of the Common Expenses or assessmenis by iie
Association chargeable to such Condominium which became due prior to the aequisition
of title to such Condominium by the first mortgagee. Such unpaid share of Common
Expense or assessments shall be deemed to be Common Expenses eollectible from all of
the Condominiums including such acquirer, his successors and assigns,

14.3 Amendment. The prior written consent of (i) seventy-five percent (75%) of
the holders of all lirst Mortgages {based upon one vote for each Mortgage held) and (ii) so
long as there is a Class B meinbership in the Association, and/or a loan secured by any
Unit is guaranteed by the Veterans Administration (U.S.A.), or any Unit is owned by the
United States pursuant to foreclosure thereunder, the Veterans Administration shall be
required for any material amendment to this Declaration, to the Articles and to the
Bylews. As used in this Sect'on 14.3, the term "any material amendment” is defined to
mean amendments to the pro ‘sions of this Declaration, to the Articles or the Bylaws
governing the following subjee

14.3.1 The purpose for which the Development may be used;
14.3.2 Voting;

14.3.3 Assessments, eollection or assessments, ereation and subordination of
assessment liens;

14.3.4 Reserves for repair and replacement of Common Area or
Recreational Lot improvements;

14.3.5 Maintenance of Common Area or the Recreational Lot and
improvements thereon;

14.3.6 Casualty and ligbility insurance;

14,3.7 Rebuilding or reconstruction of Common Area or the Recreational
Area and improvements thereon, in the event of damage or destruction;

14.3.8 Rights of use to and in the Common Area and the Recreational Lot;
14.3.9 Annexation of additional property; and

14.3.10 Any provision, which by its terms, is specitically for the benefit cf
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first Mortgagees, or specifically confers rights on first Morigagees.

14,4 Restrictions on Certain_Changes. Unless at least seventy-five pe.. int
(75%) of the Tirst Mortgages encumbering Condominiums (based upon one (1) vote for
each Mortgage) have given their prior written approval, neither the Association nor the
Owners ghall be entitled:

14,4.1 By act or omission to seek to abandon or terminate the Condominium
project, except for abandonment provided by statute in case of substantial loss to the
Development or to terminate the legal status of the projeet under the Utah Condominium
Ownership Act;

14.4.2 To change the pro rata interest or obligations of any Unit for
purposes of levying assessments or charges or allocating distributions of hazard insurance
proceeds or condemnation awards or for determining the pro rata share of ownership of
each Unit and the Common Area;

14.4.3 To partition or subdivide any Unit;

14,44 By act or omission to seek to abandon, partition, subdivide,
encumber, sell or transfer the Common Area, except partition of the Common Area. The
granting of easements for publie utilities or for other public purposes consistent with the
intended use of the Common Area by the Association or the Owners shall not be deemed
a transfer within the meaning of this clause;

14.4,5 To use hazard insurance proceeds fcr losses to Units or Common Area
in the Development for other than the repair, replacement or rveconstruetion of
improvements, except as provided by statute in case of substantial loss to the
Development;

14.5 Right to Examine Books and Records. First Mortgagees can examine the
books and Records of the Association as provided in Section 4.8 and can require the
submission of financial data concerning the Assoeciation, ineluding annual audit reports
and financial statements as furnished to the Owners.

14.6  Distribution of Insurance and Condemnation Proceeds. No Unit uwner, or
any other party, shall have priority over any right of first Mortgagees of Units pursuant
to their Mortgages in case of a distribution to Unit Owners of insurance proceeds or
condemnation awards for losses to or a taking of Units or Common Area. Any provision
to the contrary in this Declaration or in the Bylaws or other documents relating to the
Development is to such extent void. All applicable fire and all physieal loss or extended
coverage insurance policies shall contain loss payable clauses acceptable to the affected
Mortgagees naming the Mortgagees, as their interest may appear.

14,7 Amenities. All amenities (such as parking, reereation and service area)
shall be available for use by Owners and all such amenities with respect to which regular
or special assessments for maintenance or other uses may be levied shall constitute
Common Area. All such amenities shall be owned in fee by the Owners in undivided
interests except for any easements granted for publie utilities or for other public
purposes consistent with the intended use of such property hy Owners or the Association.

14.8 Notices to Mortgagees of Record. On any loss to, or taking in
condemnation of, any Unit covered by a Mortgage, or such loss exceeds One Thousand
Dollars ($1,000.00), or on any loss to the Common Area, if such loss exceeds Ten
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Thousand Dollars ($10,000.00), or on any taking of the Common Area, notiee i writing of
such loss or taking shal)' be given lo each Mortgagee of Record if such Mortgagee has
filed & written request for such notice with the Association. If any Owner of a Unit is in
default under any provision of this Declaration, or under any provision of the Bylaws or
the rules and regulations adopted by the Association, which default is not cured within
thirty (30} days after written notice to such Owner, the Association shall give to the
Mortgagee of Record of such Owner written notice of such default and of the fact that
said thirty (30) day period has expired, if such Mortgagee has filed a written reguest for
such notice with the Association.

14.9 Payments by Morigagees. Mortgagees of Condominiums may, jointly or
singularly, pay taxes or other charges which are in default end which may or have
become a charge against the Common Area and may pay overdue premiums on hazard
insurance policies, or secure new hazard insurance coverage on the lapse of a policy, for
Common Area imnrovements or other incurad nroperty of the Asseeiation and, unon
making any such payments such Mortgagees she'l be owed immediate reimbursement
therefor from the Asscciation. This provision shall constitute an agreement by the
Association for the express benefit of all Mortzagees and upon request of any Mortgagee
the Association shall execute snd deliver to such Mortgagee a separate writien
agreement embodying the provisions of this Section 14.9.

14,10 Effeet of Breach, No breach of any provision of this Declaration shall
invaliqate the lien of any Mortgage in good faith and for value, but all of these
covenants, conditions and restrietions contained herein shall be binding on any Owner
whose title is derived through foreclosure sale, trustee’s sale, or otherwise.

14,11 Effeet of Foreclosure. If any Condominium is encumbered by a first
Mortgage made in good faith and for value, the foreclosure of any lien ereated by any
provision set forth in this Declaration for assessments or installments of assessments
shall not operate to affect .; impair the lien of the first Mortgage. On foreclosure of
the first Mortgage, the lien for assessments or installinents that have acerued up to the
time of foreclosure shall be subordinate to the lien of the Mortgage, with the
foreclosure-purchaser taking title to the Condominium free of the lien for assessments or
installments that have accrued up to the time of the {creclosure sale. On taking title to
the Condominium the foreclosure-purchaser shali only be obligated to pay assessments or
other charges levied or assessed by the Association after the foreclosure-purchaser
acquired title to the Condominitm. The subsequently levied sssessments or other
charges may inelude previously unpaid assessments provided all Qwners, including the
foreclosure-purchaser, and his siccessors and assigns, are required to pay their
proportionate share as provided i': this section.

14.12 Non-Curable Breach. Any Mortgegee who acequires title to a Condominium
by foreclosure or by deed in lieu of foreclosure or assignment is lieu of foreclosure shall
not be obligated to cure any breach of this Declaration that is noncurable or of a type
that is not practical or feasible to cure.

14.13 Loan ‘o Facilitate. Any Mortgage given to secure a loan to facilitate the
resale of a Condominium after acquisition ty foreclosure or by a deed in lieu of
foreclosure or by assignment in lieu of foreclosure shall be deemed to be a loan made in
good faith and for value and entitled to all of the rights and protections of Section 14.

14,14  Appearance at Meetings. Because of its financial interest in the
Development, any first Mortgagee may appear (but cannot v ,te) at meetings of the
Members 2id the Management Commitiee to drew attention to violations of this
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Declaration that have not been corrected or made the subject of remedial proceedings or
assessments,

14.15 Right to Furnisb Information. Any Mortgagee can furnish information to
the Management Committee concerning the status of any Mortgage.

14.16 Inapplicability of Right of First Refusal to Mortgagee. No right of first
refusal or similar restriction on the right of an Owner to sell, transfer or otherwise
convey the Owner's Condominium shall be granted or reserve to the Association in any
deed or conveyance document without the consent of any Mortgagee of the
Condominium. Any right of first refusal or adoption to purchase & Unit that may be
granted to the Association (or other person, firm or entity) shall not apply to any
conveyance or transfer of title to such Unit, whether voluntary or involuntary, to a
Mortgagee which acquires title to or ownership of the Unit pursuant to the remedies
provided in its Mortgage or by reason of foreclosure of the Mortgage of deed (or
assignment) in lieu of foreclosure.

14.17 Contracts with Declarant, Any agreement between the Association and
Declarant pursuant to which the Declarant agrees to provide services shall provide for
termination by either party without cause or payment of a termination fee on thirty (30)
days' written notice and shall have a maximum contract term of one (1) year; provided
that the Management Committee can renew any such contract on a year-to-year basis.

14.18 Appruval by FHA and VA. So long as there is a Class B membership in the
Association, the following action shall require the prior approval of the Federal Housing
Administration =nd the Veterans Administration: mergers and consolidations, any
amendment of this Declaration or the annexation of additional property, and any
annexation.

14.19 Conflicts. In the event of any conflict between any of the provisions of this
Section 14 rad any other provisions of this Declaration, the provisions of this Section 14
shall control.

15. AMENDMENT

15.1 Amendment Before Close of First Sale. Before the close of the first sale
of a Condominium in the Development to a purchaser other than Declarant, this
Declaration and any amendments to it may be amended in any respeet or revoked by the
execution by Declarant and any Mortgagee of Record of an instrument amending or
revoking the Declaration, The amending or revoking instrument shall make appropriste
reference to this Declaration and its amendments and shall te acknowledged and
recorded in the office of the Salt Lake County Recorder.

15.2 Amendment After Close of First Sale. After the close of the first sale of &
Condominium in the Development to a purchaser other than Declarant, this Declaration
may be amended or revoked in any respect by the vote or written econsent of the holders
of not less than seventy-five percent (75%) of the votes of Members. However, it any
provision of this Declaration requires a greater or lesser percentage of the voting rights
of any class of Members in order to take affirmative or negative acetion under provision,
also, if the consent or approval of any governmental authority, Mortgagee or other
person, firm, ageney or entity is required under this Declaration with respect to any
amendment or revocation of any provision of this Declaration, no such amendment or
revocation shall become effective unless such consent or approval is obtained.
Otherwise, no other limitation shiall inhibit or bar the amendment of this Declaration

-27-

4 029C 4009

-
+
i

-

83927 »




except as provided herein, .Any amendmient or revocation subsequent to the alosa of such
iirst sale shall be evidenced by an instrument certified by the secretary or other duly
authorized officer of the Association and shall make appropriate reference to this
Declaration and its amendments and shall be acknowledged and recorded .1 the oifice of
the Salt Lake County Recorder.

15.3 Reliance on Amendments. Any amendments made in aceordance with the
terrns of this Declaration shall be presumed valid by anyona relying on them in good
faith.

16, EXPANSION OF THE DEVELOPMINT.

16,1 ~ Declarant reserves the right to expand the condominium. The expansion
shall, at the option of Declarant, take placz in phases. However, the Declarant is not
requiced to expand the Developmen:. The total expandable area shall be the real
property described on Appendix "D" which is attached hereto and which is hereby
incorporated by reference. Said exhibit reflects the expecied phases &5 indieat~d by
Phases 2, 3, 4, 5, 6, 7, 8, 9 and 10. Not all of those phases will necessarily become part
of the Development, nor is there any limitation on the segmented ovder in which the
develupmert of the remaining phases will take place.

16.2 The Developmert is not required to expand the Development. However, if
expansion is elected, the expansion of the project will take placy by the filing of an
Amended Record of Survey Map and Amended Declaration specifying the additional land
to be included and the number of units thereon, as well as common areas and limited
common areas. The number of units to be included in the expansicn shall be
approximately 328, However, the Declarant may not expand the condominium projeet to
include all such units. As indicated, additional land may be added to the condominium
project at different times. The Declarant, however, reserves the right to adjust the
amount of additional property which may be added to the project at some future date.
The Declarant is not limited as to the location of where improvements may be put on
said additional land, However, the Declarant antieipates putting units on the lend as set
forth on the attached Schedule "D". However, the number of Units and their actual
location is subject to adjustinent based upon Declarant's future plans. The declarant
agrees that in the event the phases as outlined in this section are not followed in
accordance with the terms, that in any event there shall not be a greater density than
the density in Phase 1 exclusive of the swimming pool area.

16.3 All expansion shall occur within seven years of the date of the first
recording of this Declaration.

16.4 The effective date for assigning assessments and granting of voting righs
shall be after the occupaney of the first unit of each phase of the the expanded area.
Areas may be expanded in phases and only those units actually added to the condominium
shall be subject to assessment or be entitled to voting rights,

16,5 All improvements intended for anhy one phase shall be substantially
completed prior to that phase being annexed.

16.6 The formula for determining the undivided interest in the total common
areas of the Development shall be allocated to the owners of the annexed units on an
equal basis depending upon the number of units annexed to the project.

16,7 The annexation documents shall be an Amended Declaration.
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16.8 Approval of Veterans Administration. Prior to any annexation under this

Section, a detailed plan for the development ol the property to be annexed must be
submitied to the Veterans Administration and/or Federal National Mortgage Association,
as applicable, and the Veterans Administration and/or the Federal National Mortgage
Association, as applicable, must determine that sueh detailed plan is in accordancee with
the overall geiteral plan heretofore approved by thumn and so advise Declarant. No other
approval by the Management Committee or the consent of the Unit Owners will be
required for the expansion of the project.

16,9 Al future improveinents shall be consistent with the initial improvements
in terms of the quality of eonstruction, and materials used. In addition, there may be
play areas incorporaied in the future improvements. It is anticipated, but not required,
thal the basic fioor plan of unit in Phase One will be continued with respect to the
additional land to be inclided. The Limited Common Areas and Facilities in the
additional land will be similar to the Limited Common Areas and Facilities in the
Development, inciuding but nct limited to beleonies and patios. There is no assurance
that units created on the additionsal land will be substantially identical to the units on the
original land, however, any material modification in the basie floor plans, architectural
style or methods of construetion shall be made subject to the approval of the Veterans
Administration or other applizable agency.

16.10 The De-larant saall have a transferrable easement over and on the eommon
areas and facilities for the purpose of making improvements on the land within the
Development or on any additional land under the Declaration and for the purpose of doing
all things reasonably necessary and proper in connection with the same and the expansion
of the Development.

17. GENERAL PROVISIONS

17.1 Headings. The headings used in this Declaration tre for convenience only
aud are not to be used to interpret the meaning of any of the provisions of this
Declaration.

17,2  Severability. = The provisions of this Deelaration shall be deemed
independent and severable, and the invalidity, or partial invalidity, illegality or
unenforceability of any provision hereof shall not affect or invalidatz any other
provisions hereof, and all otner provisions shall remain in full force and effect.

¢7.0  Cumulative Remedies. Fach remedy provided for in this Deelaration shall
be c. nulative and not exelusive. Failure to exercise any remedy provided for in this
Declaration shail not, under any circumstances, be construed as a waiver thereof.

17.4  Violations as Nuisance. Every act or omission in violation of the provisions
of this Declaraticn shall constitute a nuisance and, in addition to all other remedies set
forth herein, may be abated or enjoined by any Owner, any Member of the Management
Committee, or the Association,

17.5 Number; Gender. The singular shall include the plural and the plural the
singular unless the context requires the contrary, and the masculine, feminine and neuter
shall include the maseculine, feminine or neuter, as the context requires.

17.6  Exhibits. All exhibits referred to are attached to this Declaration and
incorporated by reference.

~29.
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177 Easements Reserved and Granted. Any easements referred to in this
Declaration skall be deemed reserved or granted, or both reserved and granted, by
reference to this Declaration in a deed to any Condominium.

17.8 Binding Effect. This Declaration shall inure to the benefit of and be
binding on the successors end assigns of the Declarant, and the heirs, personal
representatives, grantees, tenants, suceessors and assigns of the Owners.

17.9 Unsegregated Real Estote Taxes. Until such time as real property taxes
have been segregated by the Salt Lake County Assessor, they shall be paid by the
respective Owners of Condominiums. The proportionate share of the taxes for a
particular Condominium shall be determined by dividing the initial sales price or offered
initial sales price of the Condominium by the total initial sales prices and offered initial
sales prices of all Condominiums within the Development (the term "offered initial sales
price: means the price at which an unsold Condominjum is then being offered for sale by
Declarant), if, and to the extent, that the taxes are not paid by any Owner of a
Condominium and are sllowed to become deiinguent, they shall be collected from the
delinquent Owner by the Association.

17.10 Notice to Owner. In each instance in which a notice is given to an Owner
and/or Owners, the same shall be in writing and may be delivered personally, in which
case personal delivery of such notice to one or two or more co-Owners or fo any general
partner of a partnership owning a Condominium shall be deemed delivery to all the co~
Owners or to the partnership, as the case may be, and personal delivery of the notice to
any officer or agent for the service of process of a eorporation owning such
Condominium shall be deemed to be delivery to the corporation or such notice may be
delivered by regular United States mail, postage prepaid, addressed to the Owner and/or
Owners at the most recent address furnished by such Owner to the Assoeciation; or if no
such address shall have been furnished, then to the street address of such Unit. Such
notice shall be deemed to be delivered 48 hours after the time of such mailing, except
for notice of a meeting of Members or Directors in which case the notice provisions of
the Bylaws shall control.

17.11 Notice to Association. Any notice to be given to the Association may be
delivered personally to any Member of the Management Committee or delivered by
United States mail, postage prepaid, addressed to the Management Committee at such
address as it shall fix from time to ..me and circulate to all Owners. Such notice shall be
deemed to be delivered 48 hours after the time of such mailing.

17.12 Notice to Declarant, Registered Agent. Notice to Deeclarant shall be
delivered by United States mail, postege prepaid, addressed to Declarant at the address
shown on the signature page of this Declaration, or such other address as it shall
designate tc the Management Committee from time to time. Such nctice shall be
deemed to be delivered 48 hours after the time of such mailing. The Registered Agent
for the Declarant shall be Richard A. Rappaport; Cohne, Rappaport & Segai; 66 Exchange
Place, Salt Lake City, Utah 84111.

17.12 Alocation of Interests in Common Area. The fee ownership of interests in
the Common Area of each Owner shall be equal,
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Deelarant has executed this instrument as of &;%d/ 29

MC KELLAR DEVELOPMENT QOF
LA JOLLA, a California corporation

d/b/a
CLEAR CREEK DEVELOPMENT COMPANY

Christo . MtKellar, President
By:_f-‘:,;)./%z Lt //
W. F. MiTl ~Declarant”

Vice Preside

STATE OF UTAH )
:SS _
COUNTY OF SALT LAKE ) é
On this day of , 19 , before
me, , the undersigned Notary Public, personally
appeared B

personally known to me

proved to me on the basis of satisfactory
evidence

to be the person(s) who executed the within instrument on behalf of the partnership, and
acknowledged to me that the partnership executed it.

WITNESS my hand and official seal.

NOTARY PUBLIC

My Commission Expires: Residing at:

4 (059C yppg
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SAFEC Stock No. CAL-374 (Rev. 10-82) Ack.

©rrparatan

-~

Stopte

Staple

STATE OF CALIFORNIA .

CoUNTYOF S Uaggo . 5%
Onthisthe. X2 dayo d/)w - 1985 _before me,

the undersigned, a Notary Pyblic in and for said County gnd State,
personally appeared fC/L:M &0 Mt Pl febioe
e e s e m e e o PEISONAIY

known to me or proved to me on the basis of salisfactory evidence to be

the __ . s

____President,and e b 7 6_&’4_,,,: Voo

e AU , personally
known to me or proved to me on the basis of satisfactory evidence to be

(hae Praude of the corporation that executed the within
instrument on behalf of the corporation therein named, and acknow-
ledged to me that such corporation executed the within instrument
pursuant (o its by-laws or a resolution of it's board of directors.

Signature /(&2( g%(’:ddd/

SAFECO

TITLE INSURANCE

FOR NOTARY SEAL OR STAMP

QOFTIEIAT CRAT,
gav T 1 AcS
MOTARY PLT T L SATIFORMIA

CAN QIR A0 T

"ﬁ My romm. expires JAN 30, 1487
""WW‘Q":“ e B
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SCHEDULE "A”

PHASE 1 PROPERTY DESCRIPTION

A parcel of land located in the northwest one-quarter (1/4) of Section 33,
Township 1 South, Range 1 East, Salt Lake Base and Meridian, being more particularly
deseribed as follows:

Beginning at a point South 2363.71 feet, West 1670.20 feet and North 30°00'00" East

313.38 feet from the North one-quarter (1/4) corner of Section 33, Township 1 South,
Range 1 East, Salt Lake Base and Meridian; thence North 60°00'00" West 83.55 feet;
thence South 30" 00°06" West 6.00 [eel; thence Noeth 65°00°C8™ West 12.00 fect; Thence
North 30°00'00" East 6.00 feet; thence North 60°00°00" west 33.72 feet; thence West
114.55 feet; thence South 88,00 feet; thence West 111.50 feet; thence North 263.30 feet;
thence North 89°50'00% West 83.11 feet; thenae South 181.96 feet; thence West 124.00
feet; thence North 244.36 feet; thence South 89°50'00" East 867.32 feet to the Westerly
right of way line of Highland Drive; thence along said westerly right of way line, South
24°47'27" East 115.55 feet; thence leaving said westerly right of way line west 257.99
feet; thence South 30°00'00" West 225.34 feet to the point of beginning in Salt Lake

County, Utah.

Contains 4.05 acres more or less.

) L
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SCHEDULRE "B"

Initial Maximum Atsessment

All Units $107.51
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SCHEDULE "C"

Project Property Description

Project Phase Plan

A parcel of land located in the NW 1/4 of Section 33 and the NE 1/4 of Section 32, T1S,
R1E, SLB & M and being more particularly described as follows:

Beginning at a point which lies South 2363.71 Feet and West 1670.20 feet (Deed
Description = South 2334.94 feet and West 1665.95 feet) from the north 1/4 corner of
said Section 33 and running ihence Wesi 485.85 feel; thence South 5.28 faet; thence West
154,80 feet to a point on the =ast side of an existing irrigation diteh; thence N 35°46'W,
131.59 feet; thence West, 517.86 feet to a point on the east line of the 1300 East Street
right-of-way; thence along said right-of-way line N 0°1843" E (Deed = North), 54,00 feet;
Thence West, 33.00 feet to a point on the monument line of 1300 East Street; thence
along said monument line N0°18'43"E, (Deed = North), 75.00 feet; thence East 457.24
feet; thence N35°46'W, 262.75 feet; thence NT72°28'E, 400.70 feet; thence N84°5T'E,
111.20 feet; thence S89°50'E, 994.23 feet to & point on the centerline of Highland Drive
Street; thence along said centerline 24°47'27", 93.38 feet (Deed = S30°59°E, 21.10 feet
and S$24°32'E, 79.00 feet); thence West, 36.35 feet; thence §24°471271E, 22.03 feet;
thence West 265.70 feet; thence S$30°00'W, 538.71 feet more or less to the point of
beginning, containing 14.667 acres.

Exclusive of the following parcels:

Parcels of land located in the NW 1/4 of Section 33, and the NE 1/4 of Section 32, T1S,
R1E, SLB & M; currently included as part of the Millereek Condominiums, and to be
dedicated as public right-of-way. Said parcels being more particularly described as
follows:

Parcel 1

Beginning at a point on the monument line of 1300 East Street said point lying
S0°18'43"W, 444,84 feet along the monument line from the Salt lake County Monument at
the intersection of Murphy Lane and 1300 East; said point also being South 2169.95 feet,
and West 287.16 feet from the Northwest corner of said Section 33 and running thence
East 40,00 feet; thence S0°1843" W, 129.00 feet; thence West 7.00 feet; thence
N0°1843"E, 54.00 feet; thence West 33.00 feet to the monument line of 1300 East
Street; thence along said monument line N0° 18'43"E, 75.00 feet to the point of beginning,
containing 0.078 acres.

Parcel I1

Beginning &t a point on the monument line of Highland Drive, said point being
N24°4727"W, 512,02 feet along the monument line from the Salt Lake County Monument
at the intersection of Highland Drive and Siggard Drive, said point also lying South
1792.39 feet and West 1147.18 feet from the N 1/4 corner of said Section 33 and running
thence S24°47'27"E, 93.38 feet; thence West 36.35 feet; thence 824° 47'27"E, 22.03 feet;
thence West 7.71 feet; thence N24°47'27"W, 115.55 feet; thence S89°50'00"E, 44.12 feet

to the point of beginning, containing 0.089 acres.

Millereek3
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