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SALT LaKE CITY UT 84101

IN THE UNITED STATES DISTRICT COURH® LY+ DEFUTY - Ul 107 P
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,
Plaintiff,
VS,

SHARON STEEL CORPORATION, UV
INDUSTRIES, INC., UV INDUSTRIES, .
LIQUIDATING TRUST, and ATLANTIC
RICHFIELD CO.,

Defendants.

SHARON STEEL CORPORATION, a
Pennsylvania Corporation,

Third-Party Plaintiff
vs.

THE STATE OF UTAH; NEWPARK
RESOURCES, INC., a corporation; PARK
CITY CONSOLIDATED MINING
COMPANY, a corporation, et al,

Third-Party Defendants

STIPULATION AND JOINT MOTION FOR
MODIFICATION AND TERMINATION
OF PARTIAL CONSENT DECREE

Civil No. 89-C-136 (55)

b
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UNITED STATES OF AMERICA,
Plaintiff,
Vvs.

SHARON STEEL CORPORATION, UV
INDUSTRIES, INC., UV INDUSTRIES
LIQUIDATING TRUST, VALLEY
MATERIALS CORPORATION,
LITTLESON, INC., CENTURY
TERMINALS, INC., BLACKHAWK SLAG
PRODUCTS, INC.

Defendants

Pursuant 1o the terms of the Partial Consent Decree approved and entered by this Court

on November 13, 1990 (the “PCD™), respective and independent legal counsel acting for and on

behalf of (i) Jordan Bluffs, Inc. (“Jordan Bluffs™), successor in interest to Sharon Steel

Corporation (“SSC"); (ii) Mining Remedial Recovery Company, successor in interest to SSC

("MRRC"}; (iii) the State of Utah (the “State™), by and through its Department of

Envirenmental Quality ("UDEQ"); and (iv) the United States of America, by and through the

United States Environmental Protection Agency (“EPA”) and the United States Department of

Justice (collectively the “United States™), hereby stipulate and jointly move for an order to be

issued by this Court as set forth below. The foregoing parties are sometimes referred to herein

collectively as the (“Parties™).
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BACKGROUND
I. In order to resolve the Actions captioned above, SSC, the State, UDEQ), the
United States and EPA entered into the Partial Consent Decree ("PCD"), attached as Exhibit A
to this Motion, approved and entered by this Court on November 13, 1990. The Court retained
jurisdiction pursuant to Section XVIIl RETENTION OF JURISDICTION of the PCD.
2. Unless otherwise noted, all capitalized terms in this Motion have the definitions

set forth in the PCD.
3. As provided in Section XVI and Section X11.B MODIFICATION of the PCD, the

Parties have reached an agreement and hereby request that the Court modify and terminate the
PCD as described below, subject to the survival clause set forth in the last sentence of Section

XVI(C) ENTRY, EFFECTIVE AND TERMINATION DATES of the PCD (the “Survival

Clause™).

4. The PCD covered two parcels of property located in Midvale, Utah. One parcel is
the Tailings Site comprising roughly 260 acres of land. The other parcel is the Slag Site
comprising some 446 acres, including the roughly eleven-acre Silver Refinery Area. The two
parcels are separated by 7800 South, with the Tailings Site located to the south and the Slag Site
to the north. The Tailings Site and the Slag Site are described more particularly in Exhibit B to
the PCD. The Tailings Site and the Slag Site are sometimes referenced below collectively as the
"Sites." .

5. Cleanup of the Sites has proceeded under very different schedules. EPA certified
that Remedial Action at the Tailings Sitc was satisfactorily completed in 1999. The United
States, and the defendants associated with the Slag Site who were not parties to the PCD,
recently entered into a consent decree that provides for the remediation of the Slag Site. Final

remediation of the Slag Site, however, remains years away.
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6. SSC has satisfied all of its obligations under the PCD. Specifically, (a) the

_ Trustee in the Bankruptey Proceeding confirmed a Plan of Reorganization and allowed the

United States’ general unsecured claim against SSC, and (b) on or about January 13, 1992, 88C
made its required payments to the United. States pursuant to Section V PAYMENT TO THE
UNITED STATES of the PCD. Accordingly, Sharon (as defined in Section I (Q)

DEFINITIONS of the PCD) is entitled to the protections afforded by Section VI THE STATE
[RELEASE] and Section VII. COVENANT NOT TO SUE of the PCD.

7. SSC's reorganization ptan under Chapter XI of the United States Bankruptcy
Code was consummated on December 28, 1990. Pursuant thereto, on that date SSC merged
with and into its wholly-owned subsidiary Mueller Industries, Inc. ("Mueller") and title to
certain SSC assets, including the Tailings Site and the Silver Refinery Area, was transferred to
MRRC.

8. In February 2004, MRRC conveyed its interest in the Tailings Site to Jordan
Bluffs and later granted Createrra, Inc. and its successors and assigns (collectively "Createrra”)
an option to purchase the Silver Refinery Area.

9. EPA and UDEQ completed an Explanation of Significant Differences ("ESD")
addressing anticipated changes to the cleanup remedy completed under the ROD and the
remedy subsequent to redevelopment of the Tailings Site. See Exhibit B to this Motion. EPA
completed a 30-day public notice and comment period for the ESD. The ESD concludes that
the remedy post-redevelopment will remain protective of human health and the environment.

10. The ESD incorporates (a) the Operation, Maintenance and Monitoring Manual for
Sharon Steel Superfund Site, Operable Unit 1 ("OM&M Manrual”) completed for the Tailings
Site in 2001; (b) a Site Modification Plan (“SMP")} completed for the Tailings Site, (c) letters
confirming that EPA, UDEQ and Midvale City accepted the SMP, and (d) an Institutional
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Control Process Plan for the redevelopment of the Tailings Site prepared and adopted by
Midvale City.

11. Redevelopment of the Tailings Site will occur in accordance with the ESD and is
expected to provide many community benefits to Midvale City in the form of housing,
shopping, services, recreation, open space, wetlands, trails, tax revenue, jobs, among other

benefits.

12.  Remediation of the Slag Site will occur in accordance with separate records of
decision independent of the Tailings Site (collectively "Slag RODs"). Midvale City, Utah, has
adopted an institutional control process plan for operable unit 2 of the Slag Site, of which the

Silver Refinery Area is a part.

13.  During and after redevelopment of both the Tailings Site and the Silver Refinery
Area, the United States, State of Utah and Midvale City will require continued rights of access
and rights to enforce institutional controls in order to assure ongoing protectiveness of the
respective remedies, Further, the State will require continued rights of access for performance
of operation, maintenance and monitoring activities as contemplated by the OM&M Manual.
The Institutional Control Process Plan adopted for the Tailings Site is attached as Exhibit C to
this Motion. A copy of the Institutional Control Process Plan for Midvale Slag OU2 that will

affect the Silver Refinery Area is attached as Exhibit D to this Motion.

REQUEST FOR MODIFICATION AND SUBSEQUENT
TERMINATION OF THE PCD

14. Based on the foregoing, the Parties hereby stipulate and jointly move for an order
of this Court modifying the PCD as to the Tailings Site and the Silver Refinery Area and

terminating the PCD as to the Tailings Site and Slag Site, as set forth below.
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15.  Upon acceptance of this Stipulation and Joint Motion, the PCD will no longer
apply to the Sites, subject to the Survival Clause contained in that last sentence of Section XVI
(C) ENTRY EFFECTIVE AND TERMINATION DATES of the PCD providing that Sections 1
DEFINITIONS, III JURISDICTION, 1V PARTIES BOUND, VI THE STATE [RELEASE],
VII EFFECT OF SETTLEMENT, VIII COVENANT NOT TOQ SUE, IX IMPLEMENTATION
OF PLAN OF REMEDIATION, X PRESERVATION OF OTHER CLAIMS, XI NOTICES,

XIV GRANT OF ACCESS (as modified), XV WITNESSES AND DOCUMENTS, XVII
COSTS, and XVIIT RETENTION OF JURISDICTION of the PCD survive termination

("Survival Clause"). The Parties stipulate and agree that the Survival Clause will survive
termination of the PCD.

16.  The United States, EPA, the State, UDEQ, MRRC (and its predecessors in interest
SSC and Mueller), and Jordan Bluffs further stipulate and agree that each of them and all future
O\J;'ners, operators, successors and assigns of the Sites should be released from all obligations
and covenants under the PCD, except for those obligations and covenants affecting the Sites set
forth in the Survival Clause.

17.  Without in any way limiting the applicability or effectiveness of Section VI THE
STATE [RELEASE] and Section VIII COVENANT NOT TO SUE of the PCD, the United
States and the State further covenant not to assert any claims and hereby release and waive all
claims or causes of action that they may have for all matters relating to the Sites against any
bona fide prospective purchaser ("BFPP"), as set forth in Section 101(40) of CERCLA, 42
U.S.C. § 9601(40) who acquires an ownership or other interest in any real property located
within the Sites. Based on the letters set forth at Exhibit E to this Motion, the United States
and the State further stipulate and agree that Jordan Bluffs qualifies and Createrra will qualify
as a BFPP of the Sites under CERCLA § 101(40), 42 U.S.C. § 9601(40); provided, however,
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that neither Jordan Bluffs, Createrra, nor any other person or entity will be considered a BFPP,
if any of them:
a. Is responsible for causing the release of any reportable quantity of
hazardous substances at the Sites, or
b. Fails to comply with Section XIV ACCESS AND INSTITUTIONAL
CONTROLS {or any covenant or obligation created pursuant thereto) as proposed herein
for modification subject to approval and entry of the modified PCD by the Court, or
c. Fails to comply with any request for information or administrative
subpoena relating to the Sites.

18.  In response to Jordan Bluffs' request for confirmation that no windfall lien would
be perfected against the Tailings Site pursuant to CERCLA § 107(r), EPA confirmed in a letter
that EPA will not seek to assert liability against Jordan Bluffs under Sections 106 and 107 of
CERCLA, 42 U.S.C. §§ 9606 and 9607 because EPA and the State in the PCD covenanted not to
su¢ "any person which comes to own or operate any or all of the Tailings Site [or the Silver
Refinery Area, excluding the other named defendants in the Actions]" or "as to any matter
alleged in either or both of the Actions, including any Future Liability with regard to the Tailings
Site [or the Slag Site]." See Exhibit F to this Motion. Accordingly, the Parties stipulate and
agree that no windfall lien will be asserted against the Sites as to Jordan Bluffs or MRRC or their
SUCCESSOTS Or assigns.

19.  Section XVI(C) ENTRY, EFFECTIVE AND TERMINATION DATES of the

PCD provides that SSC may seek termination of the PCD only after “all Remedial Actions for
the Tailings Site and the Slag Site have been completed....” At the time the parties entered into
the PCD, it was generally believed that remediation of the Tailings Site and Slag Site would

proceed according to somewhat similar timetables. In fact, as noted in paragraph 5 supra, while

BK 9065 PG 8329



remediation of the Tailings Site was completed more than four years ago, the remediation of the
Slag Site remains years away but will be handled separately and independent of the PCD and
the Tailings Site pursuant to the Slag RODs.

20.  The Parties stipulate and agree that Jordan Bluffs as the present owner of the
Tailings Site and MRRC as the past owner of the Tailings Site and present owner of the Sijver
Refinery Area, together with their successors and assigns, are entitled to all of the benefits and
protections conferred by Section VI THE STATE [RELEASE] and Section VIII COVENANT
NOT TO SUE of the PCD.

21.  The Parties agree that the continued operation of the PCD as to the Tailings Site
and the Slag Site could unreasonably impede the redevelopment of the Tailings Site and the
remediation and redevelopment of the Silver Refinery Area within the Slag Site.

22.  The Slag RODs will address the remediation of the Slag Site separate from and
independent of the PCD. Accordingly, the Parties further stipulate and agree that Section XVI
(C) ENTRY, EFFECTIVE AND TERMINATION DATES should be modified to allow for the

immediate termination of the PCD, subject to the Survival Clause.

23.  The parties agree that Section XVI {C) ENTRY, EFFECTIVE AND

TERMINATION DATES should Vbe modified and restated as follows:

C. Afier allowance of the United States' general unsecured claim (should the
Trustee elect to provide for such a claim), and after Sharon Steel Corporation's payments
to the United States have been made pursuant to Section V PAYMENT TO THE
UNITED STATES of this Decree, and after the United States has certified that all
Remedial Action for the Tailings Site has been completed, Sharon Steel Corporation, or

any subsequent owner of the Tailings Site that is the subject of this Decree, shall petition
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the United States for agreement to stipulate and jointly move for an order to be entered by
the Court terminating this Decree (“Termination Order”). Termination shall not affect

the provisions of Sections I DEFINITIONS, III JURISDICTION, IV PARTIES BOQUND,

VITHE STATE [RELEASE], VII EFFECT OF SETTLEMENT, VIII COVENANT

NOT TO SUE, IX IMPLEMENTATION OF PLAN OF REMEDIATION, X

PRESERVATION OF OTHER CLAIMS, XI NOTICES, XIV ACCESS AND

INSTITUTIONAL CONTROLS (as modified), XV WITNESSES AND DOCUMENTS,

XVII COSTS, and XVIII RETENTION OF JURISDICTION hereof.

24,  The Parties further stipulate and agree that each of them and their successors and
assigns as to the Sites should be released from all obligations under the PCD, except for those
obligations and covenants set forth in the Survival Clause.

25.  The Parties stipulate and agree that continued access to the Tailings Site and the
Silver Refinery Area and enforcement of institutional controls by the United States, State of
Utah and Midvale City and performance of operation, maintenance and monitoring are
necessary to assure Jong term protectiveness of the remedial actions implemented at the Tailings

Site and the Silver Refinery Area.
26.  Accordingly, the parties agree that Section X1V GRANT OF ACCESS TO THE

SITES of the PCD should be modified and restated as follows:

XIv,
ACCESS AND INSTITUTIONAL CONTROLS

A. The owners of the Tailings Site and Silver Refinery Area shall as of and
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commencing on the date of entry of the Termination Order, subject to the requirements
and limits of Section. 104(e) of CERCLA, 42 U.S.C. § 9604(e), provide the United States,
including EPA, the State, Midvale City (collectively "Government") and their
representatives and contractors with access at all reasonable times to the real property
comprising the Tailings Site and the Silver Refinery Area for the purpose of conducting
any activity related to this Decree including, but not limited to, the following activities:

1. Monitoring the Remedial Action selected in the Record of
Decision, as amended, pursuant to the OM&M Manual, the Site Modification Plan and
Explanation of Significant Differences as to the Tailings Site (collectively "Tailings
SMP"} and the records of decision, as amended, pertaining to the Silver Refinery Area
("Slag RODs");

2. Verifying any data or information submitted to the Government as
required by the Tailings SMP or Slag RODs pertaining to the Silver Refinery Area;

3. Conducting investigations relating to a release of hazardous
substances not covered by the Tailings SMP or the Slag RODs pertaining to the Silver
Refinery Area;

4, Obtaining samples from the Tailings Site pursuant to the OM&M
Manual and Tailings SMP or from the Silver Refinery Area pursuant to the Slag RODs;

5. Conducting operation and maintenance activities on the Tailings
Site as provided in the OM&M Manual and Silver Refinery Area;

6. Assessing the need for, planning, or implementing additional

10
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response actions at or near the Tailings Site or Silver Refinery Area;

7. Assessing compliance with the Institutional Control Process Plans
for Sharon Steel, Operable Unit #1, pertaining to the Tailings Site and Midvale Slag
Operable Unit #2 pertaining to the Silver Refinery Areca (collectively “ICPPs”).

B. The institutional controls applicable to the Tailings Site and Silver
Refinery Area shall be developed as set forth in the respective ICPPs, The owners of the
Tailings Site and the Silver Refinery Area shall comply with and follow the ICPPs and
the institutional controls promulgated thereunder, as well as all requirements of the
Midvale City Municipal Code that would c;therwise be applicable to each of the
respective Tailings Site or Silver Refinery Area.

C. The ICPPs, any institutiona) control promulgated under the ICPPs, the
Tailings SMP or OM&M Manual may be amended, modified or terminated from time to
time, as circumstances require, without amending this Decree, after the mutual written
agreement of the Government and any owner of any portion of the Tailings Site or Silver
Refinery Area directly affected by the ICPPs, institutional control, Tailings SMP or
OM&M Manual at that time.

D. At the time of Subdivision, as defined by Midvale City Municipal Code,
the owners of any portion of the Tailings Site or Silver Refinery Area shall execute and
record in the Recorder’s Office of Salt Lake County, Utah, restrictive covenants, running
with the land, that:

1. require future owners of any portion of the Tailings Site or Silver

11
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Refinery Area to comply with the applicable ICPPs and the Institutionat Controls
developed under the ICPPs, including, without limitation, maintenance and repair of
covers and barriers, compliance with landscaping, excavation, irrigation, stormwater
management and erosion controls; compliance with imported fill requirements;
prohibitions against dis;urbance of existing groundwater wells or drilling new
groundwater wells; and allowing replacement of lost or damaged monitoring wells;

2, grant to the United States a right to enforce applicable Institutional
Controls promulgated under the ICPPs, should the United States determine that Midvale -
City has failed to do so effectively;

3. grant to the State a right to enforce Institutional Controls in the
form of restrictive covenants under the Utah Environmental Institutional Control Act,
Utah Code Ann. § 19-10-101 er seq., only if Midvale City fails to enforce applicable
Institutional Controls promulgated under the ICPPs. Nothing in this Consent Decree is
intended or shall be construed to alter or expand the role of the State with respect to
matters of municipal governance, zoning and land use.

E. Notwithstanding any provision of this Decree, the United States and the
State retain all of their access authorities and rights, as well as all of their rights to require
land/water use restrictions, including enforcement authorities related thercto, under
applicable provisions of CERCLA, 42 U.S.C. § 9601 et seg.; RCRA, 42 U.5.C. 6901 et
seq. and regulations promulgated thereunder, and as to the State only, the Utah

Environmental Institutional Control Act, Utah Code Ann. § 19-10-101 et seq.

12
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(collectively "Environmental Laws"),
F. To the extent a conflict arises over the application of this Section XIV

ACCESS AND INSTITUTIONAL CONTROLS and Environmental Laws, the

provisions of Environmental Laws will govern. The rights granted to the Government
hereunder are not to be construed or considered broader than the authority granted to the

Government by the Environmental Laws.

27.  Each of the Parties agrees to bear its own costs and attorney fees incurred in
connection with this Stipulation and Joint Motion.
28.  This Court should retain jurisdiction over those portions of the PCD that survive

termination of the PCD pursuant to the Survival Clause.

DATED this Do day of_/ vaust 2004

Snell & Wilmer L.L.P.

Attomeys for Jofdan Bluffs, Inc.

DATED ﬂﬁ@_qay of, w7 2004

Prui

PR

A. John Davj
Attorneys fér Mining Remedial Recovery Company

13

BK 9065 PG 8335




DATED this ﬁiay of W 2004

Attorn )General of the State of Utah

MarkiShurtleff
Laura J. Lockh
Attorneys for State of Utah and Utah Department of
Environmental Quality

DATED this 13 day of Sepbowbe~ 2004,

ited States Departmgnt of Justice
M ’ )4 @‘,\_4;.7&5 .

Robert R. Homiak v ! .

Senior Attorney AR .
Environment and Natural '
Attorneys for the United St es-afid ymted Stdtg; ;
Environmental Protecnon A ﬂQ?’ """ '{- ’t’o";! f ’{%

e T' oy cm? ¥ e é annetig digfrhont is o Trua
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CERTIFICATE OF SERVICE

I hereby certify that I caused to be mailed a true and accurate copy of the

foregoing STIPULATION AND JOINT MOTION FOR MODIFICATION AND

TERMINATION OF PARTIAL CONSENT DECREE, postage prepaid, on the {7 Aday of

September, 2004:

A. John Davis II1, Esq.
PRUITT GUSHEE

36 South State #1850

Salt Lake City, UT 84111

Robert R, Homiak, Esq.
U.S. Department of Justice
999 18th Street

Suite 945-NT

Denver, CO 80202

Laura J. Lockhart, Esq.
Attorney General Office
160 East 300 South

5th Floor

Salt Lake City, UT 84114

T
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EXHIBIT A

f . . ' EXHIBIT "A“ . - It

IN THE UNITED STATES DISTRICT counir
' FOR THE DISTRICT OF UTAH Hiy {3

4 ¢ F““@}’ 15 1990
CENTRAL DIVISION "-"“-"“.5: : ‘Pﬂl!ﬂTsus;gEE”,‘&”m

UNITED STATES OF AMERICA, T Y e
Plaintiff,

V. Civil Action No. B6~C-524J

SHARON STEEL CORPORATION,

UV INDUSTRIES, INC.,
UGV INDUSTRIES, INC. LIQUIDATING RECsr,e.
TRUST. and ATLAKTIC RICHFIELD o Clegy,
co. , =M
: Alg
DPefendants. _ 20 99
Uz
SHARON STEEL CORPORATION, PISTRi,
a Pennsylvania corporation, COtigy-

Third-Party
Plaintiff,

V.

)

}

)

)

H

)

)

)

)

)

)

)

)

)

}

}

)

)

)

)

)

) THE STATE OF UTAR; NEWPARK )

N RESOURCES, INC., a corporation; L)
PARK CITY CONSOLIDATED MINES, . - U PR

a corporation; CHIEF CONSQLIDATED )

MINIRG COMPANY, a corporation, )

et al. )

. )

)

)

)

)

)

}

)

)

)

)

)

)

)

)

)

)

)

)

}

)

Third-Party
Defendants.

UNITED STATES OF AMERICA,

Plaintiff,
<civil Action No. 89-~-C-136

A\ K

SHAROR STEEL CORPORATION,

UV INDUSTRIES, INC.,

UV INDUSTRIES, INC. LIQUIDATING
TRUST, VALLEY MATERIALS
CORPORATION, LITTLESON, INC.,
CENTURY TERMINALS, INC.,
BLACKHAWK SLAG PRODUCTS, INC.,

Defendants.

- T Wm
S TR e e repm
B T . O i -

T e e,
R e A R C e e
. S A e LT TRT R e e s

BK 9065 PG 8338

£ ,_‘“:1 _- ua%t !:?‘

g

CeeLpwe Rl



o NED

R R . ‘ﬂ?}
ry . LAY
it ‘F‘ A '.' N

- ?Ll'
e ...mb.m*._‘xa_n....‘._“.__n i
e .-»-.Mc.--.a. Mwhp..-nw_u_- AT SR M L A T SRR NP, LU £ o P U
. o AL

.

PARTIAL CONSENT DECREE

This Partial Consent Decree ("Decree™) is made and

United States of

!

I entered into by and among the pPlaintiff.
[

[ or "Plaintiff"}, on behalf

America (hereinafter ~United States”
3 of the United States Environmental Protection Agency ("EPA"},

the Defendant Sharion Steel Corporation, by and through its

1
Trustee {os hereinafter defined) and the State of vtah (as

herelnafter defined), pursuant to the zpplicable provisions of .

the Comprehensive Environmental Response, Compensation and

42 U.S.C. § 9101 et sed., as amended by
tion Act of 1S5Bé&, Pub.

Liability Act of 1280,
the Superfund amendments and Reauthoriza

1 No. 99-499, 100 Stat. 1613 (1986) (“CERCLA") .

WHEREAS., the Jnited States, on behalf of the

Administrator of EPA, filed complaints in the above captioned

actions pursuant to Sections 104, 106 and 107 of CERCLA, 42

U.s.C. §§ 9604, 9606 and 9607, for injunctiv
endangerments to public health, public

e relief to address

imminent and substantial

welfare and the environment at two facilities located in

Midvale, Utah, and for reimbursement o€ costs incurred by the

United States in response +o the release CI threatened release
of hazardous substances from these facilities, which have been
named by EP2 as the «gharon Steel/Midvale Tailings Site”

ite ("Slag Site")

(~Tailings Site") and the Midvale Slag S1

(collectively, the "Sites™):

-2-

Rhaes )45.5’--."“ f.,“1 LN )
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WHEREAS, Sharon Steel Corporation fiied a counterclaim

against the United States and a third party coiplaint against
the State.of Jtah in Civil Action No. 86-C-924J;

WHEREAS, the Tailings Site and the Slag Site both have
been nominated for inclusionﬂ pursuant to Section 105 of CERCLA,
42 U.S.C. § 9605, on the National Priorities List ("NPL");

_ WHEREAS, Sharon Steel Corporation has been since
November 5, 1981 the owner of the Tailings Site and a2 portion of
the Slag Site of approximeztely eleven acres, each of whicﬁ is a
"facility." as defined in fections 101{9) and 101{20) of CERCLA,
42 U.S.C. §§ 9601(9) and 9601{(20), at or from which hazardous
substances, as defined in Section 101(14) of CERCLA, 42 U.S.C. §
9601(14), allegedly have been released;

WHEREAS, Sharon Steel Corporation is a person, as
.qefineﬁrin_Secqion;191(;1}_of CERCLA, 42 U.5.C.-§ 9561(21), and
is subject -to liability undéth;ection 107(a) of CERCLA, 42
U.5.C. § 9607(a);

WHEREAS, the Unlted States alleées that hazardous
substances. from the Sites.havg been, -are currently being and
have the continued potential to be released, as defined in
Section 101(22) of CERCLA, 42 U.S.C. § 9601(22), into the
environment through, inter alia, ground water flow, surface

vwater flow, direct deposition into soils and wind dispersior

into the air;
WHEREAS, EPA has responded and will continue to respond

to the release and threatened releases of hazardous substances
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at the Sites and therelv has incurred and will continue to incur
response ¢osts within the meaning of Sections 10i{25) and 107(a)
of CERCLA, 42 U.S.C. §§ $601(25) and 9%607(a);

WHEREAS, the United States 2lleges that Sharon Steel
Corporation is a respcasible party pufsuant to Section 107{(a) of
CERCI:A, 42 U.S.C. § 9607(a), and thereby liable under Sections
106 and 107 of CLRCLA, 42 U.S.C. §§ 9606 and 9607, for releases
of hazardous substances at or from the Sites into the surface
water, grouné water, 1and surface, subsurface strata and the
ambient air in the vicinity of the Sites;

WHEREAS, ESharon Steel Corporation agrees to undestake
all activities and complete all actions required by this CDecree;

Wi{EREAS, Sharcen Steel Corporation filed, on April 17,
1987, & vo:runtary petition for relief under Chapter 11 of the
Federal Bankruptecy Code in the United States Bankruptcy Court
for the Western District of Pennsylvania, Erie Division, which
has been assigned Case No. 87-00207E ("Bankruptcy Procezding”);

WHEREAS, Sharon- Steel Corporation desires to settle the
claims made against it by the United States;

WHEREAS, in consideration of, and in exchange for, the
promises and covenants herein, and intending fo be legally bound
hereby, Sharon Steel Corporation, the United States and the
Etate, by their authorized representatives, have agrzed to entry
of this Decree;

WHEREAS, settlement of these mattafs governed by this

Decree is in the public interest and an appropii,te means of

teéselving these matters;
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THEREFORE, without adjudication of any issue of law or

fact and upon the consent of the parties hereto, it is hereby

ORDERED, ADJUDGED AND DECREED, as follows:

I.

DEFINITIONS

In this Decree, the following terms tghall have the

following meanings:.
A. ~“Actions® means Civil Action Nos. 86-C-924J and

B9-C-136, presently pending in this Court.
B. “Bankruptcy Code* means Title 11 of the United

States Code as now in effect or hereafter amended.

C. “Bankruptcy Court” means the United States

yBankruptcy Court for the Western District of Pennaylvania, Erie

Division, or sny other court having jurisdiction over the

Bankruptcy Proceeding.

D. “Cash” means United States dollars in immeﬁiately

available funds.
E. “Court™ means the United States District Court for
the District of Utah, Central Division.

F. "Future Liability" means liability arising from
the Tailings Site or the Slag Site after the United States hsas

certified that all Remedial Action(s) have been completed at

that Site.
G. *Tailings Site” means the former mill site

(including tailings and mill buildings), and soils and ground
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water beneath and down gradient of the mill site as well) as the

impacted area adjacent to and in the vicinity of the mill

site,’

H. “Slag Site” means the former smelting anéd refinery

site (including smelting and refining waste piles, buildings and

other structures) including the Silver Refinery Area, and soils

and ground water beneath and down gradient of the smelting and

refinery site as wel}l as the impacted areas adjacent to and in

the vicinity of the smelting and refinery site.

I. "Non-Settling Defendants™ means UV Industries,

Inc. Inc. Liquidating Trust (*UV Trﬂst“),

Atlantic Richfield Co., Valley Materials Corporstion,
and Blackhawk Slag Products, Inc.

("Uv*), UV Industries,
Littleson,

Inc., Century Terminals, Inc.

*Ron-Settling Third Party Defendants" means

J.
Newpark Resources, Inc., Park City Consolidated Mines and Chief

Consolidated Mining Company.

“Person®™. means an individual, firm, corporation,

K.
association, partnership. consortium, joint venture, commercial

entity, United States, the State, municipality, commission,

political subdivision of & state or any interstate body.

‘The vertical a2nd lateral extent of the Tailings Site
and the impacted sres of the Tailings Site will be determined in
one or more Records of Decision.for the Tailings Site, to be
issued in the future. :

!The vertical and lateral extent of the Slag Site and

the impacted area of the Slag Bite will be determined in one or
more Records of Decision or Action Memotanda for the Slag Site,

to be issued in the future,
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' 1. “Froof of Claim", depending on the context, means

either the proof of claim (Claim No. 1167) filed by the Unpited
States on behalf of EPA in the Bankruptcy Proceeding covering,

inter alia, alleged pre-petition and post-petition Response

Costs at the Tailings Site anq the Slag Site, or the proof of
claim (Claim No. 1306), as amended, filed by the State.

M. “Quantum Fund Plan of Recrganization” means the
Plaﬁ of Reorganization filed by Quantum Fund, N.V. and the
Castle Harlan Group on or about March 16, 1550, or as thereafter
amended.

K. “Remedial Action™ shall have the meaning set forth
in Section 101(24) of CERCLA, 42 U.S5.C. § 9601(24) on October
17, 1986. .

Qa. "Response” shall have the meaning set forth in

.Sections 101(23) and (25) of CERCLA, 42 U.S.C. §§ 9601(23) and

{25) on October 17, 1986.
P, "Response Costs™ means any costs which the United

States has sought or could seek in the Actions.

Q. "Sharon™ means:

1. Sharon Steel Corporation, i+ Pennsylvarnia
corporation, as debtor and as debtof in possession, and
its preseht and former Trustees, officers, directors,
employees, agents and any trustee appointed or elected
under any Chapter 7 proceeding;

2. - Any Person succeeding, pursuant to a

confirmed plan of reorganizatioen, to any or all of

-T-
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Sharon Steel Corporation‘s obligations under this

Decree relating to Lhe Sites, excluding the other named

defendants in the Actions;

3. Any Person which comes to own or operate any

or all of the Tailings Site or the Silver Refinery

Area, excluding the other named defendants in the

Actions; and

q, Any affiliate of Sharon Steel Corporation, as

such term is defined in the Barkruptcy Code.

R. "Sharon Steel Corporation”™ means Sharon Steel

Corporation as debtor, debtor~-in-possession or in a reorganized

form as a result of the Bankruptcy Proceeding.

S. "State" means the State of Utah and its agencies.

II.

""HISTORY OF THE SITES AND THE BANKRUPTCY PROCEEDING

A. The Tailings Site

The Tailings Site is located approximately tweive miles

southwest of Salt Lake City, Utah. It covers approximately 260

acres and contains an estimated fourteen million tons of
tailings generated from illing bberations ard processing
conducied on the Tailings Site between 1900 and 1971. The
tailings from the operations re'majn in the form of piles, ponds
and impoundnents, which measure up to forty or {ifty feet in

height and allegedly contain elevated levels of such hazardous

suhstances as arsenic, c¢admium, chromium, lead and cinc.

R TRy 'p-ava_-:—-..\’u.-,...‘,.,. .
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Pursuant to an agreement dated November 26, 1579,

Sharon Steel Corporation agreed.to purchase from UV 31l of its
assets, including the approximately 260 acres of property which
are part oF the Tailings Site. A metes and bounds description
of .this property is attached hereto as Exhibit "A.™ Sharon
Stee)l Corpcration obtained title to the Tailings Site puréuant
to & deed dated Hovember 5, 198l1. Although Sharon Steél
Corporation continues to own the Tailings Site, it coentends that
it has never conducted any milling operatioﬂs fhereon.

On October 10, 1984, EPA proposed that the Tailings

. Site be placed or. the NPL as a reSﬁlt of EPA's finding that

hazardous substances were being released «.: that there was a
threat of a release of hazardous substances into ﬁhe enviroument
from the Tailings Site.

ﬁ On August gs, 1985, EPA, pursuant to Section 104 of
CﬁRCL&. 42 U.5.C. § 9604, ndttfied Sharon Steel Corporation that
it hod determined that SB8haron Steel Cofporation was potentially
responsible for cleaning up the ?ailings.site.

on October 10, 18 , the United States filed a
complaint with respect to the Tailings Site with the Court
against Sharon Steel Corporation ahé other potentially

responsible parties,” in which the United States has contended

Iynited States v. Sharon Steel Corporation. et al.,
C.A, No. 86-C-924J (D. Utah)."
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that Sharon Steel Corporation is an owner and operator of the

Tailings Site, as those terms are dofined in CERCLA. Amended
complaints subsequently have been filed.

Answers to the United States' complaint and amended
complaints, as well as counterclaims and crass claims, have been
filed by certain defendants, including Sharon Steel Corporation.
A Thiru Party Complaint has been filed by Sharon Steel
Corporation in which the Stste has been named as one of the
Third Party Defendants. The initial phases of the trial of this

matter are now scheduled to beglin on October 8, 1990.

a, The &lag Site

The Slsg Sitc {m locsted to the north of the Tailings

Gite and is5 comprised of approximately 319 acres formerly owued
by UV The area was used fo:gamelging.opg:atipng aﬂﬂmfP? the
disposal of slag snd other wasta products of ore smeléing
operations. The United Stetes Smelting, Refining, and Mining
Company ("USSRNM™) originally purchased the Slag Site in 15045.
USSRM and its successor, UV, opersted a3 metal smelter which,
until 1958. refined tons of copper, gold, lead and silver.
Wastes from this smeltar were disposed of on the Slag Site.

- Pursuant to an agreement dated November 26, 1979,
Sharon Steel Corporation agreed to purchase from UV all of its
assets, including appreximately eleven acres of property within

the southeast corner of the Siag Site, on which were 1ogated

various structures (*Silver Refinery Area®). Sharon Steel

——— o
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;% vorporation obtained title to the Silver Refinery Area pursuant
3 :
s tov a deed dated Hovember 5, 1981. A icetes and bounds

n

description of the Silver Refinery Arca is attached as Exhibit

T

v

“B." Sharon Steel Corporation contends that it has never
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operated the silver refinery or conducted any otiner operations

CiAsy

on the Silver Refinery Area and that it was not responsible for

=g
et e Y

depositing the smelting and refining wastes #nywhere on the
Sites.

On February 10, 1989, the United Siates filed a
complaint with respect to the Slag Site with the Court against
Sharon Steel Corporation and other poientially responsible
parties,* in which the United States contended éhat Sharon
Steel Corporsation was and is presently an owner and operator, as

those terms are defined in CEZRCLA, of the Silver Refinery Area.

By agreement with the United States, nv response to the

United States® complaint has been filed by Sharon Steel

YN S . .
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Corporation.

f C. The Bankruptcy Proceeding

As stated above, Sharon Steel Corporation has sought
protection from it. creditors under Chapter 11 of the Bankruptcy

Code. On January 11, 1988, the Bankruptcy Court entered an

order direccing the'appcintment of a trustee for Sharon Steel

Corporation (*Trustee™). ©On January 15, 1988, the Bankruptcy

-11-

o
‘United States v. Sharon Steel Corpovation, et al.,
C.A. No., 8%-C-136 (D. Utah}).
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Court approved the selection by the United States Trustee's
1986,

Office of James W. Toren as the Trustee. On November 7,
Mr. Toren annhounced his intention to resign as Trustee. On
January 26, 1989, Franklin E. Agnew 111 was appoinkted Trustee,
replacing Mr, Toren.

On or about September 30, 1988, the United States
filed, on behalf of EPA, a Proof of Claim in the Bankruptcy
Proceeding. The Proof of Claim covers, inter alia, .alleged
pre-petition and post-~putition Response Costs at the Tailings
Site and the Siag Site (Creditor No. 235218, Claim No. 1197).
The United States asserts in the Proof of Claim that the ’
pre~petition Response Costs are general unsecured claims and
that the post-petition Response Costs are administrative
priority claims,.

Sharon Steel Corporation disputes the United States’
contention that any of the Response Costs are post-petition

claims or, if they are, that they constitute administrative

priority claims. Sharon Steel Corporation contends that the
United States nas unliquidated, contingent claims wiih respect
te both the Tailings Site and the Slag Site, and that such
claims are dischargcable through its Bankruptcy Proceeding.
Prior to April 17, 1987, EPA had incurred Response

Costs at both the Tailings Site and the Slag Site, Sharon Steel

Corporation and the United States recognize thet substantial

Response Costs will or may be incurred in the future in

connection with each of the Sites, but the ultimate nature,

-12-
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scope and cost thefeof at eech of the Sites is presently

unliquidated, unknown ano noncalculable.

On or about September 30, 1988, the State filed a Proof
of Claim (Creditor No. 15991, Claim No. 1306) in the Bankruptcy
Proceeding asserting that it was entitled to an unliquidated
amount for contribution and iﬁdemnity at the "Midvale Site” in
Midvale, Utah. The State characterized its claim as being a
general unsecured .laim. Sharén Steel Corporation disputes the
Staté's claim gnd contends that the State's claim is
dischargeable through the Bankruptcy Proceeding.

fharon Steel Corporation, by ard through it Trustee, is
in the process cf developing a Plan of Reorganization, but has
asserted that in order to confirm such a plan and demonstrate
its feasibility, Sharon Steel Corporation must resclve the
disputes with the United States and the State respecting the
Tailings Site and the Slag Site.

Hotwithstanding tHe uncertainties and unknowns briefly
described in the preceding paragraphs, the United States, the
State and Sharon Steel Corporation (including its Trustee)
desire to compromise and settle their disputes over Sharon Steel
Corporation's potential liability for any and all costs,
liabilities and damages arising out of or relating to the Sites
and thereby avoid the risks, delays, costs and expenses inherent
in litigation with respecé to determining the extent, validity

and enforceability of the United States' and the States' claims

as to each of the Sites.

-]3=
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JURISDICTION

This Court has jurisdiction over the subject matter

¢ the parties consenting hereto. pursuant to
f CERCLA, 42 v.s.c. §§ 9604.

and the

herein, and ove
104, 106, 107 and 113 ©
a 28 U.5.C. §§ 1332 and 1345,
urt dated august 19,

Sectiony

G506, 9607 and %613, an

stipulation and order of the Bankruptcy Co

1587, 2 gépy of wunich is annexed hereto as Exhibit “C."

Iv.
PARTIES BOUND

i} This Decree cpplies to and is binding upon Sharon, the

Siate and the United States on behalt of EPA. sharon Steel
) Corporaticn, by its Trustee, and tixe Statc do not contest and
agree not to contest the_juriséiction of-the United Stétes to

maintain the Actions.

v.
TO THE UNITED STATES

PAYMENT

In full and complete satisfaction of all of Sharon's
‘iliabilities, duties and responsibilities arising out of or

ting to the Actions and the 2s limited by

Sites (except

rela
naragraphsc viii.s. and C. hereof), and in consideration of the
et forth ia section VIII. hereof, the

Covenant not to Sue S
owing consideration!

shall teceive the faoll

<2

United States

-14-
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In the event that an Order is entered and becomes

A.
final (unless finality as a condition is waived by the Castle

Harlan Group and Quantum Fund N.V.) confirming the Quantum Fund
Plan of Reorganizaticon in the Bankruétcy Proceeding on or before
November 29, 1Y90, Sharon Steel Corporation shall pay to the

United States, on the first date distributions are authorized to
be made by the Bankruptcy Court pursuant to this Decree and such

Plan, ithe sum of $22 million in Cash.

B. In the event that an Order is not entered or does

not become final confirming the Quantum Fund Plan of Reorganiza-

tion on or before November 2%, 1990, the Trustee shall give

notice to the United States on or before November 30, 1990 as to
whether Sharon Steel Corpgration will provide to the United
States the consideration specified in Paragraph V.B.l. or

Paragraph V.B.2. hereof as follouws:

1. {a) Sharon Steel Corporation shall psy to

the United States, as an allowed administrative

priority claim pursuant to Sections 503(b) and

507{a)(1) of the Bankruptcy Code, the sum of $3 million

in Cash on November 39, 1950,
{b) Sharon.Steel Corporation shall pay to

the United States, as an allowed administrative

priority claim pursuant to Sections 503(b) and 507(a)(1)

of the Bankruptcy Code, the sum of #9 million as follows:*®

SThe payments specified in Paragraph V.B.l.(b) hereof
shall be evidenced by a series of notes, substantially in the
forn annexed hereto as Exhibit D" (“Notea™). .

-15-
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{1} $1 million on December 1, 1991};

(i) $2 million ¢on December 1, 1992;

{iii) $2 million on December 1, 1953;

(iv) $2 million on December 1, 1994; and
(v) $ﬁ miilion on December 1, 1995; and

{c) the Uhited States shall be sllowed a
general unsecured claim in the Bankruptcy Proceeding in
the aggregate amount of $70 million. At any time, the
Uhited States reserves the right to the extent
permitted by law to transfer any or all of the Notes
and to transfer all or a2 portion of the $70 million
general unsecured claim referred to herein. The
allowed claim of the United States, regardless of the
holder, shall be treated as a generasl unsecured claim
in the Bankruptéy.?roceeding with all attendant rights
provided by the Bankruptcy Code and other applicable
law and shall not be subordinated pursuant tco any
provision of the Bankruptcy Code or other applicable
law that authorizes or provides for equitable subordi-~
nation of allowed claims, including, without limita-
tion, Bankruptcy Code §§ 105, 510 and 726(a)(4}): or

2. {a) Sharon Steel Corporation shall pay to
thé United States, as an allowed administrative
priority claim pursuant to Sections 503(b) and
507(a) (1) of the Bankruptcy Code, the sum of
$22 million in Cash on or before February 28, 1£91

-16-
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{plus interest therecn as calculated pursuvant to
1990) if an

Paragraph V.F. hereof from MNovember 30,
Order is entercd and becomes final (unless finality as
a condition is waived by Sharon Ste:«l Corporation)

confirming a Plan.of Reorganization on or before

February 28, 1991;
{(b) 1If the Trustee gives notice to provide

the consideration specified in Paragraph V.B.2. hereof

and the $22 million payment specified in Paragraph

V.B.2.(a) hereof is not made to the United States on or

before February 28, 1991, then
(i) Sharon Steel Corporation shall pay

e

[YETRNN

(LN,

to the United States, as an allowed

TR

. administrative priority claim

’ pursuant to Sections 503(b) and

; S07(a){(1l} of the Bankruptcy Code,

E A the sum o£-$3-million {plus

: interest thereon as'calculaggd

- pursuant to Paragraph V.F. hereof
from December 1, 199C) in Cash on
or before March 10, 1991;

{(ii) Sharon Steel Corporation shall pay
to the United States, as an allowed
administrative priority claim

pursuant to Sections 503(b} and

-17-
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507(a){(1l) of the Bankruptcy Code,

the sum of $9 million as follows:*

(v)
()
'(x)
(y)
(z)

$1
$2

$2

$2
$2

million
million
million
million

million

and

on

on

an

on

on

December 1, 15%91;
December 1, 1992;
December 1, 1993;
December 1, 1994;

December 1, 1995;

(iii) the United States shall be allowed

the general unsecured claim

specified in Pafagraph V.B.l.(c)

herzof pursuant to the terms and

conditions set forth therein.

{c) I1f the Trustee gives notice that he will

provide the consideration specified in Paragraph V.B.2.

hereof, he simultaneously shall deliver to the Clerk of

Bankruptcy Court the Notes, Mortgage (as hereinafter

defined) and the title insurance policy specified in

Paragraph V.I.1l. hereof in fully executed form.

If the

$22 million specified in Paragraph V.B.2.{a} hereof has

not been paid, the Notes, HMortgage and the title

insurance policy specified in Paragraph V.I.1l. hereof

shall be delivered to the United States on or after

‘The payments specified in Paragraph V.B.2.(b)(ii)
hereof shall be evidenced by the ﬁotes.

-18-
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1591 ﬁpou demand therefor by the United

March 1,
States with nctice to Sharon Steel Corporation.

C. In the event the Trustee fails to give the notice

to the United States specified in Paragraph V.B. above, on or

before December 10, 1990, the United States may give notice to

the Trustee on orvbefore PDecember 20, 1990, which notice shall

require Sharon Steel Corporation to provide the‘consideration

specified in Paragraph v.ﬁf;};hereof.

. D. In the event tﬁet Sharon Steel Corporatidn fails

to timely make any payment requxred to be made pursuant to

Paragraph V.A. or V.B. hereof, then the United States may give

notice of such failure to Sharon Steel Corporatlon, and Sharon

Steel Corporatzon shall have sixty (60) davs frOm receipt of

such notrce to make the payment. In the-event that Sharon Steel

Corporation fails to make’ the payment plus 1nterest thereon as

calculated pursuant to Paragraph V F hereof from the due date

to the payment date, thhin stch‘sixty (uO) day perxbd, then all -

o

amounts .due ot to become due pursuant to Paragraph V.A. or V B. )

hereof;“as the case may be shall become ‘due and payable

immediatelz, without necessity of any further act by the United "
States (hereinafter xeferred to as . the “Acceleration Date™)}.

‘E.

_ From and after the Acceleration Date, Sharon Steel
Corporation shall pay interest on the entire unpaid amount

specified in Paragtaph v A. or V B. hereof, BS- the case may be,
at a rate equnl to the Prime Rate of United States money center

commercial banks as reported,xn The_Wal; Street Journal plus

BK 9065 PG 8356
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3 1/2% per annum, commencing .on the AC

continuin

hereof are paid in full, and

United States it

incurred in collection thereof.

F. In th

to tim

pursuant to paragraph V.A.

notice from the United States instruc

payment within sixty (60) days.

period interest shal

balance, at a rate equal to the coupo

(as determined by the Sec

auction pric
Treasury Bills settled immedi

interest begins to accrue. Interest

the date of payment and shall b

1.

paragraph V.A. hereof is re

made on Of before November

accrue daily, beginning Nov

2.
paragraph v.p.1.(a) hereof

is not made on O bef

shall accrue daily.,

-20-

g until the amounts due pursuan
s reasonable costs (including atto
e event thét Sharon Steel Corporat

ely pay to the United States any
or V.B. hereof and has received

1 accrue on the outst
retary of the Treasury) of the

e for the last auction of 5
ately prior to the date when

If the $22 million payment se

1f the $3 million payment

ore November 30, 1990,

celeration Date and

t to Paragraph V.E.

agditionally shall pay to the

rneys ' fees)

jon fails

sum required to be paid

ting it to make such

then during such sixty (6C) day

anding prircipal

n issue yield equivalent

accepted

2 week United States

shall be computed.daily to

e compounded annually.

t forth in
guired to be made and is not
29, 1990, interest shall

ember 29, 1990;
set forth in

js required to be made and

interest

beginning November 3G, 1830;
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3. if the $1 million payment set forth in
Paragraph V.B.1.(b){i) or Paragraph V.B.2.(b){(ii}(v)
hereof is required to be made and is not made on or
before December 1, 1991, interest shall accrue daily,
beginning December {, 19%1;

q. If the $2 million payment set forth in
Paragraph V.B.l1.(b)(ii) or Paragraph V.B.2.(b){(ii)(w)
hereof is required to be made and is not made on or
before December 1, 1992, interest shall accrue daily,
beginning December 1, 19%2:

5. If the $2 million payment set forth in
Paragraph V.B.1l.(b){iii) or Paragraph V.B.2.(b)(ii)(x)
hereof is requiréd to be made and is not made on or
before December 1, 1993, interest shall accrue daily,
beginning December 1, 1993;

6. If the $2 million payment set forth in
Paraaraph V.B.1l.{b)(iv) or Paragraph V.B.2.(b)(ii)(y)
hereof is reguired to be made and is not made on or
before December 1, 1994, interest shall accrue daily,
beginning December 1, 1994;

1. If the $2 wmillion payment set forth in
Paragraph V.B.1.(b}(v) or Paragraph V.B.2.(b}(ii)(2)
hereof is required to be made and is not made on or
before December 1, 1995, interest shall accrue daily,
beginning December 1, 1995; and

8. If the $22 million payment plus interest set

forth in Paragraph V.B.2.{(a) hereof is required to be

-21-
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made and is not made on or before February 28, 1991,
interest shall accrue daily, beginning February 28,

1991.
G. In the event that the Bankruptcy Proceeding is

converted inte a case under Chapter 7 of the Bankruptcy Code at

a time when the United States is owed any money {(except pursuant
to a general unsecured claim) pursuant to Section V. hereof:
1. The full unpaid amounts specified in
Paragraph V.B.1. hereof shall be deemed to be an
allowed administrative priority claim pursuant to
Sections 503(b) and 507(2)(l) of the Bankruptcy Code;
2. The United States shali have the right to:

fa) retain its $70 million general unsecured claim, as

specified in Paragraph V.B.l.{(c). hereof; or (b) give

[L—

notice to the Chapter 7 trustee within ninety (90) days
"of the conversion:

(i) that it does not agree to have its
general unsecured claims fixed at $70 million as
specified in Parzagraph V.B.l.{c) herecf; and

{ii) of the amount of its general unsecured
claim then claimed.

3. In the event that the United States exercises
its right pursuant to Paragraph V.G.2.{(b) hereof, any
party in interest may object to the amount of the
United States' general unsecured claim on any basis
other than the timeliness of the filing thereof. 1In

determining the amount of any general unsecured claim

~22-
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to which the United States may be entitled, the

Bankruptcy Court shall consider any amounts paid
pursuant to this Decree,

H. All payments made pursuant to this Decree shall be

P e

delivered by cértified_check(s} to "Hazardous Substance

Superfund.* The checks shall reference the name Sharon Steel

Forim =« e aut

Corporation and the Sites, and shall be sent by certified mail,
return receipt requested, to the following address:

Mellon Bank

EPA Region VIII

: Attn: Superfund Accounting

! P.O. Box 360859M

g Pittsburgh, Pennsylvania 15251

[ VT Ty

Sharon Steel Corporation shall simultaneously send or
deliver a copy of the check(s) to the Assistant Regional Counsel
for the Sharon Steels/Midvale Tailings Site, at:

.- USEPA Region VIII stC)

999 18th Street, Suite 500
Denver, CJ 8BQ202-2405

and
¥ Remedial Cost Recevery Coordinator (8HWM-SR)
. i 999 18th Street, Suite 500
{ Denver, CO 80202-2405

I, in the event the Trustee elects to provide or is
required to provide compensation pursuant to Paragraph V.B.1l. or
Paragraph V.B.2.(b) hereof, then the following shall apply:

1. In order to secure, at least in part, tﬁe
$9 million in aggregatg payments provided for in

Paragraph V.B.1l{b} and the Notes specified therein,

Sharon Steel Corporation shall cause its wholly owned

23—

BK 9065 PG 8360




= e ek o by ¢

[ P

subsidiary, Sharon Building and Land Corporation, to
grant a mortgage to the United States, substantially in
the form annexed hereto as Exhibit "E" ("Mortgage~}),
and to furnish the United States with a title insurance
policy on the‘premises covered by the Mortgage {the
cost of which is to ﬁe borne by the United States),
insuring the Mortgage to ke a first lien upon said
prem:ses in the amount of $4.5 millicn and .subject only
to such excootions as are reasonably acceptabie to the
United States.

2, To the extent that Sharon Steel Corporafion
recovers funds in excess of its costs of defense
relating to the Actions ffom any insurance policy which

is the subject matter of (2) Sharon Steel Corporation

v. Aetna Casualty and Surety Compsny, et al., Civil

Action No. C87-2306, presently pending in the Third
Judicial District Court in and for Salt Lazke County,

State of Utah ("Sharcn I"); (b) Sharon Steel Corpora-

tion v. Aetna Casuslty and Surety Coinpany, et al.,

Ccivil Action No. CB88-4792, presently pending in the
Third Judicial District Court in and for Salt Lake
County, State of Utah (“Sharon 1I1*"); or (c) Sharon

Steel Corporation v. Nationsl Union Fire Insurance

Company of Pittsburgh, PA, et al., Civil Action No.

89-0901666-CN, presently pending in the Third Judicial

_District Court in and for Salt Lake County, State of

Utah (“Sharon II1"), such funds shall be paid over by

-24-
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Sharcn Steel Corporation to the United States to

pre-pay the Notes in the order that they become due and
payable; provided, howgyerf that nothing contained
herein shall prevent Sharon Steel Corporation from
assigning, releasinq or relinguishing any or all of its
right in, to or arising out of any or all of the
policies or proceeds from such policies as they relate

to the Actions in consideration for, inter alia, a

resolution in whole or in part of any dispute with any

of its insurers, UV, UV Trust, the Non-Settling
Defendants or the Non-Settling Third Party Defendants.
. VI.

THE STATE

In full and complete sati;faction of all of Sharon's
liabilities, duties un&léesé;nsibiiities arising out of or
relating to the Acticas and the Sites, the State hereby releases
and agrees to hold Sharon harmless for any claim relating to the

-Tailings Site or the Slag Site, including, but not limited to,
‘any claim for Response Costs incurred by the State, any claim-or
costs incurred by the State pursuant to any contract or
cooperative agreement with the United States pursuant to Section
104(e)(3) of CERCLA, any claim for damage to natural resources
belonging to, managed by, appertaining to, or otherwise

controlled by the State or under its trusteeship pursuaqt to

Section 107(f){2) of CERCLA, any claim for contribution or

- =25-
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indemnity contained in the Statc's Proof of Claim, which shall

be withdrawn in the Bankruptcy Proceeding upon this Decree
‘becoming effective, and an* other claim existing at the effective

date of this Decree or which thereafter comes into existence.

VII.

EFFECT OF SETTLEMENT

Al The compromise and settlement containad in this
Decree was reached after extensive negotiations among the
parties. This Decree represents a compromise between the
parties with respect to Sharon Steel Corporation's liability
arising out of or relating to the Actions, in light of the

exigencies of the Bankruptcy Proceeding, in which some or all of

Py

fh) Sharon Steel Corporation's existing assets and businesses may be

s0ld and some or all of the ngﬁ proceeds derived from sales may

be distributed through thé Plan of Reorganization to Sharon

Steel Corporation's creditors, thereby substantiaslly reducing

the amount of funds that might otherwise be available in the o

future to pav for Response Costs. Subject to the terms and
: conditions of this Decree, and upon this Decree bzcoming final
and effective: (i) the complaint against Sharon Steel
Corporation, the counterclaim ascerted by Sharon Steel
Corporation against the United States and the third party ciaim
asserted by Sharon Steel Corporation agaiﬁst the State in Civil

Action No. 86-C-924J shall be dismissed and {(ii) the complaint

of the United Statos against Sharon Steel Corporation in Civil

Action No. 89-C-136 shall be dismissed.
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B. By virtue of its payment of the settlement amount
identified in Section.V. of this Decree, Sharon Steel Corporation
shall have resolved Sharon's liability to the United States for

the matters covered by the Covenant Not to Sue in Paragraph

VIII.A. hereof. With regard to claims for contribution against
Sharon Steel Corporation by the Non-Settling Defendants and

Non-Settling Third Party Defendants in the Actions, and any

other Person entitled to bring a claim against Sharon under ~

Section 107(a} of CERCLA relating tc either or both of the

Sites, the parties hereto agree, and this Court hereby finds and

concludes, that the statutory provisions of ‘Séction 113(£)(2) of

CERCLA, 42 U.S5.C. § 9612(£){(2), shall govern. If Sharon Steel

Corporation fails to make'zny payment reguired by this Decree

pursuant to (i) Paragraph V.A. hereof, (ii) Paragraph V.B.l.(a)},

V.B.2,{(a) or V.B.2.(h){(3) hereof, (iii) Paragrsph V.E. hereof or

(iv) Paragraph V.F. hereof, as the case may be, it shall lose

the benefit of this Paragraph VII.B.

C. Nothing bherein shall be deemed to affect Sharon's

rights against any Non-Settling Defendants or any other Person

other than the United States or the State.

D. The United States and the Statu expressly reserve

the right to bring actions, or continue to proceed with the
present actions, against any Person other than Sharon who has

not resolwed its liability to the United States or the State

respecting the Tailings Site or the Slag Site.

Sharon Steel Corporaticn agrees that with respect

Fl

E.
to any suit or claim for contribution brought against it for

e s eIk,

LT YL
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matters covered. by this Decree, it will timely notify the United

States, in conformance with Section VvIII,. hereor

vf the

institution of such suit or claim. It is also agreed that the

United States shall be under no obligation to assist Sharon

Steel Corporation in responding to such suit or claim
contribution,

for

F. This Decree shal} have no effect on any claimg of
the United States except those Lrought by the United States on

behalf of Epa as they relate to the Sites,

VIII.

COVENANT NOT TO SUE

A, Except as specifically provided hereafter in

Paragraph VIXI.B. and VIII.C. hereof, the United States andg the

State hereby covenant. not to sue-Sharon ‘as to any msitter alleged

in either or both of the Actions,-including any Future Liability

with regar? to the Tailings Site or the 8lag Site angd any
liability which mighf arise as a result of the redisposal of ahy

haza}dous sﬁbstances 45 required by any Response action

conducted at either of the Sites. This Paragraph shalil not be

construed as a Covenant not to Sue ény otier Person, other

than
Sharon.-

This Covénant not to Sue applies only to Sharon,
" United States and the State.

the
This.Covenant not to Sue shall
take effect upon payment by.or on behalf of Sharon Steel

Corporation to the United Stateg of the sum of $22 willion in

Cash pursuant to Section V.A, hereof or V.B.2(a) hereof, as the

st I L
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« *se may be, or payment by or on behkalfi of Sharon Steel
Corporation of the sum of $3 million in Cash and the delivery of
the Notes pursuant to Paragraph V.B.1l(a). Paragraph V.B.i(b},
Paragraph V.B.2(b}{(i), Paranrarn V.B.2(b)(ii} or P-ragraph

V.B.z2{c) nereof, as the case may be.

B. This Covenant not to Sue shall not apply to the
following:
1. Claims based on criminal liability;
2. Claims based on the failure t{¢ comply with
this Decrce;
3. Claims for damage to natural resources

belonging to, managed by, held in trust by,
appertaining to, or otherwise controlled by the Unitegd
States; .

q, Claims agsinst Sharon Steel Corporation
arising from any actions of Sharon Steel Corporation
after the =2ffective date of this Decree, Qith respect
to any of its future activities which exacerbate the
release or threatened release of hazardous substances
at the Sites, or cause further or additional
endangerment to human health or the environment at the
Sites; or

5. Claims based upon liability for hazardoys
substannes removed from the Sites on or after the
effective date of this Decree as provided in Section

Xvi. hereof, unless such removal is required or

BK 9065 PG 8366




acthorize . hy an EPA-issucd Record of Cecision or an
author? _ed EPA representative during an emergency.
C. iotwithstanding any other provisions of this

Decree, incl .ding, without limitation, Paragraph VIII.B. hereof,
the United States and the State reserve the right to institute
proceedincs in either of the Actions or in a2 new action seeking
relief fr im Sharon Steel Corporation in connection with the
Tailings Site or the Slag Site, but only if

1. Conditions at the Tailings Site o¥ the Slag
Site which were previously unknown to or undetected by
the United States are discovered after the United .
States has certified that all Remedial Action has been
completed at each Site and these conditions indicate
that a hazardous substance has been or is being
-eleased into the environment or that there is a
substantial threat of such a relezse into the

environment; or

2. The United States deterwines, based on
information received in whole or in part after Remedial
Action has been completgd, that the Remedial Action
taken at the Tailings Site or the Slag Site is not
protective of human‘health and the environment.
~ In the event the State institutes proceedings against
Sharon pursuant to this Paragraph VIII.C. ther, notwithstanding

any other provision of this Decree, Sharon shall have the right

to assert any claims it had, has or may have in the future
against the State.

-30-
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D. Motwithstanding any other provision in this

Decree, this Covenant not to Sue shall not relieve Sharon Steel

Corporationrn ¢f its obligation to meet the requirements set forth

in t- Decree.

E. Nothinrzg in this Decree shall affest any claim

which the United States may, subsequent to execution hereof,

obtain arising from the claims against Sharon Steel Corporation

by Non-Settling Defendants or Non-Settling Third Party

Defendants: provided, however, that the United States may not

issert any claim for indemnification or contributien against
Sharon with respect to any such claims against Sharon Steel

Corpdration by Non-Settling Defendants or Non-Settling Third

Party Defendants.

F. For and in consideration of the covenants and

promises made herein, Sharon Steel Corporation and the Trustee
covenant not to sue or otherwise assert any cause of action,

¢laim or demand against the United States or the State,

irncluding, without limitation, any claims pursuant to Sections

107 and 112 of CERCLA, 42 U.5.C. §§ 9607 and 9612, or any other

provision of law, directly or indirectly, or against the

Hazardous Substance Superfund established by 26 U.S.C. § 9507,
or any other claims against the United States or the State for

expenses related to the Actions and this Decree.

G. Nothing in this Decree shall constitute

preauthorizstion of a CERCLA claim within the meaning of 40

C.F.R. § 300.700(d).

I
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IX.

IMPLEMENTATION OF PLAN OF REMEDIAL ACTION

A Sharon shall not be responsiktle for conducting any

studies, implementing any Remedial Action or taking any Response
action with respect to the Tailings Site or the £iag Site.

B. Sharon shall be relieved of any and all

responsibility for the contrxol of fugitive dust from the
Tailings Site, inspecting the tailings, reporting on the
condition of the polymer coating and from complying with the

Administrative Urder of the Utah Bureau of Air Quality dated

May 3, 1988.

C. Sharon shzll continue to maintain the existing

fence (hereinifter in this Paragraph C only, the "Fence")} and
security at the portion of the Tailings Site it owns 25 follows:

1. Until December 31, 1950, Sharon shall

maintain 24~hour security and shall inspect for and

repair any damave to the Fence.

2, From January 1, 1991 until Remedial Action is
initiated by the United States at the Tailings Site,
Sharon shall inspect the Fence on the following

schedule: (8) once a month batween October 1 and
March 31 and (b) twice 2 month between April 1 and

September 30. Sharon shall give notice to the United

States as to the result of each inspection within ten

working days of the receipt by Sharon of the report of

cach inspection.
-32-
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3. From the time Remedial Action is initiated on

the portion of the Tailings Site Sharon owns until all
Remedial Action is complete, the United States shall be
solely responsible for inspecting, maintaining and
repairing the Fence and Sharon shall have no duties or
responsibilities respecting the Fence.

q. After neotice by the United States to Sharon
that all Remedial Action at the Tailings Site has been
completed, and, to the extent that any Record of
Decision for the Tailings Site requires any restriction
on aécess to the portion of Tailings Site Sharon owns
which is to be implemehted by use of the Fence, Sharon
shall resume insﬁecting the Fence on the following
schedule: (a) once a month between Octolier 1 and
Mérch 31 and (b) twice a month between April 1 and
September 30. Sharon shall give notice to the United
Gtates as to the result of each inspection within ten
working days of the receipt by Sharon of the report of

each inspection.

S. Before, during and following the completion
of thé Remeaial Action at the Tailings Site, Sharon
shall abide by any restriction on the use of the

Tailings Site set forth-in any Record of Decision for

the Tailings Site.

I8 N ) N m
6. After. December 31, 1930, Sharon shall be
relieved of all responsibility for maintaining the
‘security at the portion of Tailings Site it owns and .
-33-
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Upon this Decree

maintaining and repairing the Fence.

becoming final and effective, Sharon shall be relieved
of all responsibility for ‘complying with the
Administrative Order of the United States dated

December 28, 1988 concerning fence and berm

construction at the Tailings Site.

C. Sharon shall continue to maintain the existing

.‘;..'-:E- :. :'Sv‘ -y

bt e AR s s s g™’

fence (hereinafter in this Paragraph D only, the *“Fence") at the

Silver Refinery Area as follows:
1. Until) Deceriber 31, 1990, Sharon shall inspect

-

for and repair any damage to the Fence.

2. From January 1, 19%1 until Remedial Action is

P S

initiated by the United States at the Slag E€ite, Sharon

I shall inspect the Fence around the Silver Refinery Area

on the following schedule: (a) once a month between el

October 1 and March 31 and (b) twice a month between

Ceh e

April 1 and September 30. Sharon shall give notice to

the United States as to the result of each inspeqtion

within ten working days of the receipt by Sharon of the

report of each inspection.
3. After Remedial Action is initiated on the

Silver Refinery Area, the United States shall be solely

responsible for inspecting, maintaining and repairing
the Fence and Sharon shall have no duties or

responsibilities respecting the Fence.

4. Sharon shall not be required to conttruct a

fence around the Slag Site or any portion of it.

‘f3{7.
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S. Before, during and following the completion

of Remedial Action at the Slag Site, Sharon shall abide

by any restriction on the use of the Slag Site set

forth in any Record of Decision.
6. If at any.time after December 30, 1990, the

United States decide; noet to conduct ‘any Remedial

Action at the Silver Refinery Area, the United States

shall so notify Sharon and Sharon shall be relieved of

the responsibility of complying with the provisions of
this Paragraph D.2 from the date of such notice.

E. After December 31, 1990, the United States shall
assume responsibility for site security of the portion of the
Tailings Site whiclh Sharon Steel Corporation currently owns and
the Silver Refinery Area; provided, however, that notﬁing
contained 'in this Paragraph IX.E. or Paragraph IX.C.6. shall
modify Sharon's duties and obligations pursuant to

Paragraphs JX.C. and D. hereof.

X.

PRESERVATION OF OTHER_CLAIMS

A Nothing in this Decres shall be Ceemed to impair
ary claims identified in the United States' Proof of Claim, or
eny other claims of the United States on behalf of EPA, other
than the United States' claims with respect to the Tailings Site
and the Slay Site. Unless otherwise compromised or settled,
and, except as provided in Paragraph X.B. below, all other such

claims ("Other Claims") shall not be affected by the

~35~
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confirmation of the Plan of Reorganization and shall not be

discharged pursuant to Bankruptcy Code § 1141 or otherwise. The
amount of ny Other Claims and the United States' rights, if
any, to payment in respect thereof shall be determined in the
manner and by the administfative or judicial tribunais in which
the amount of each of the Other Claims and the United States’
rights would have been resolved or adjudicated if the Bankruptcy

Proceeding had nolt been commenced. -

B. Notwithstanding anything contained in this Decree

tc the contrary. in the event a claim for damages to Natural

Resources bkelonging to, managed by, held in trust by orx

otherwise controlled by the United States is asserted égainst
Sharon arising out of or relating to either or both of the
Sites, the issue as to whether such claim has been discharged or
otherwise rendered nonassertable by virtue of the Bankruptcy

Proceeding shall be determined if and when any such claim is

asserted.

XI.

NOTICES

Unless oﬁherwise stated in this Decree, whenever the
terms of this Decree reguire that notice be given, it shall be
directed in writing, by certified or registered mail, return
receipt requested, to the following individuals at the addresses
specified below, or to such other individual or address as such

individual may from time to time designate by notice:

BK 9065 PG 8373
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A If to the United States:

1. United States Department of Justice
Chief, Environmental Enforcement Section
Environment and Natural Rescurces
Division
Room 1541 (EES DOCKETS)
10th and Pennsylvanria Avenue, N.W,
Washington, D.C. 20044

Assistant Regional Counsel for the
Sharon Steel Site 8RC
United States Environmental Protection Agency
999 18th Street, Suite 500
Denver, Colorado 80202-2405

o

3. - Remedial Cost Recovery Coordinatcr (8HWM-SR)
United States Environmental Protection Agency
999 1Bth Street, Suite 500
Denver, Colnrado 60202-2405

4. EPL Regional Project Manager -- BHWM-SR
Sharon Steel/Midvale Tailings Site
United States Environmental Protection Agency
999 18th Street, Suite 500
Denver, Colorade 80202-2405

S. EPA Regional Project Manager -- BHWM-SR

Midvale Slag Site
United States Environmental Protection Agency

999 18th Street, Suite 500
Denver, Colorado 80202-2405

B. - If to the State:

1. Fred G Helson, Esqg.
Assistant Attorney General
State of Utah
124 State Capital
Salt Lake City, Utah 84114

2. Kris D. Bicknell, Esq.
400 South Colorado Boulevard

Suite 700
Denver, Colorado 80222

C. 1f to Sharon Steel Corporation:
1. Franklin E., Agnew, III, Trustes
c/0 Peacock Williams

2120 Cne Mellon Bank Centre
Pittsburgh, Pennsylvania 15218

-37-
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2. Chief Operating Oificer
Sharon Steel Corporation
P.0. Box 291
Sharon, Pennsylvania 16146

XII.

MCDIFICATION, COUNTERPARTS, 7ARAGRAPH HEALINGS

A. Without seeking approval of this Court, the parties
hereto may stipulate to extensions ¢f up to and including ninety
(%0) days of any of the dates set forth in Section V. hereof.

B. Except as specifically provided in this Decree or
by the Fedeval Rules of Civil Procedure, no modifications shall
be made to this Decree without notice t¢ and prior written
approval of the United States, Sharon Steel Corporation by its
Trustee or his successor, the State and the Court.

A C. All Section and Paragraph headings. herein are for
cppvenignce only apq are in nq“wgy_to be cop;trggﬂ as a part of
this Decree or a limitation on the scope of the ﬁrovisions to

wvhich they may refer.

XIIT.

RESPONSE AUTHORITY

Nothing in :hileecree shall be deemed to limit the
response authority of.the‘United‘Stafes under Section 104 of
CERCLA, 42 U.S.C. § §604 or any other applicable law or
regulation, or to alfer tﬁé applicable legal principles

governing judicial review of any action taken'by the United

States pursuant to that authority.
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X1v.

GRANT OF ACCESS TO THE SITES

A Te the extent tnat the Tailings Site or the Slag

Site are owred and/or conticlled by Sharon, access shall be
granted to the Sites at all qeasonable times to LPA, the State
xnd any Persons who have agreed, been ordered to or have,
pursuant t2 an administrative or judicial ozxder or an

administratively or judicially enforceable agreement, to perform

any Response actions at the Sites, and their representatives,

for purposes of conducting, supervising, supporting and
monitoring aill Response actions zuthorized by CERCLA, including,
but nnot limited to, condugting Remedial Actions, conducting
operaticn or maintenance activities, as that term ic defined in
Section 19<(c){6) of CERCLA, 42 U.S.C. § 9604(c){6), condu=ting
five-yee: reviews ‘pursuant to Section 121(c) of CERCLA, 42
U.S.C. § 9612(c), and implementing all Respcnse actions, as

relating to a release or threat of release of hazardous

substances at or off the Sites.

B. Sharon shall not interfere with, obstruct or

disturb the performance, support or supevvision of any Remedial

Action or Response taken or to be taken at the Tailings Site or
the Slag Site (whether pursuant to this Decree or any other '
judicial or administrative action of EPA or the State;},

including any operation or maintenance activities, and shall not

QN

take any action which may affect the integrity or effectiveness

) -39~
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of the Remedial Action, except with the concurrence of EPA, the
State and th;s Court.

C. Any deed, title, easement or other instrument of
conveyance for the portion of Tailings Site owned by Sharon
Steel Corporation or the Silver Refinary Area shal; contain a
notice that such property, or'any portion thereof, is the
subject of this Decree, setting forth the style of the case,
ca2se number and Court having jurisdiction herein. Such deed,
title, easement or other instrument shail include a covenant
{i) granting EPA and its representatives access at all
reasonable times to such property or portion thereof for
purposes of conducting, supervising, supporting and monitoring
all Response actions authorized by CERCLA, including operation
Oor maintenance; (ii) ﬂﬁt to interfere with, obstruct or disturb
the performance, support or supervision of any Response taken or
to be taken at such property, including arn; operation or
maintenance activities; (iii) not to take any action which mav
affect the integrity or effectiveness of the remedy, except with
the concurrence of EPA, the State and this Court; anad (ib),
containing an agreement to inform any Person that subsequently
acquires any title, easement or other interest in the property,
or any portion thereof from Sharon, of the requirements,
conditions and cperative effect of this Section XIV.

D. At least 30 days prior to any conveyance of the
part of the Tailings Site Sharon Steel Corporation owns or the
Silver Refinery Area or any portion thereof by Sharon, and with

respect to those conveyances to take place subsequent to the

v -40-
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this Decree, Sharon shall give notice to the United

€ try of
States 2nd the Stav: of the intent to convey title or any other

interest in such property, or any portion thereof, and the name

and address of the proposed transferee and the proposed wording
of the covenant reguired under this Section XIV.

E. Within 30 days of the effective date of this

Decree, Sharon Steel Corporation shall record a copy of this

Decree together with all Exhibits hereto {(or some other document

in recordable form referring to this Decree) with the Recorder’'s

Office, Salt Lake County, Utah, as notice of f:ke contents and

regquirements 5f this Decree.

F. To the extent that the Tailing'Site or the Slag

Site is owned or controlled by Sharon on the date that this

Decree is executed, the restrictions and obligations set forth
in this Section XIV. shall runm with the land and §hal}.be
binding upon any and all Persons that acquire any title to or

any other interest in such property, or any portion thereof.

Xv.

WiTNESSES AND DOCUMENTS

Notwithstanding any other provision of this Decree,
Sharon Steel Corporation agrees to maintain al) records relevant
to the Actions and to cooperate fully with requasts £rom the
United States to provide access to such nonprivileged documents
and to provide testimony by its employees and to cooperate with
the United States in obtaining testimony of its agents ard

contractors, that is relevant to the Actions until both Actions

et

41
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have been Cully resolved through the encries of final judgments

and the resclution of any and all appeals therefrom.

XVI.

-

ENTRY, EFFECTIVE AND TERMINATIOMN DATES

A. The United States shall complete its review of
public comments with respect to this Pecrea no later than 30

days after the expiration of the public notice and comment

period provided for in 28 C.F.h § 50.7. If, after review of

the public comments, the United States elects to seek entry of
this Devreo, it shall do so within 15 days of its completién of

its review of public tcomments.

B. This Decree shall not becoma final or effective

until:

1. it hes been enterwé by this Court; and

2. an Order i3 enteced by the Bankruptcy Court

(i) confirming a Plen of Reorganization for Sharon

Staal Corporatioh: or {(11) suthorizing the Trusteze to
enter into and render performance in accordance with

the terms and conditionz of this Decree, whichever

comes first.
After allowance of the United States' genwral

C.
unsecured claim (should the Trustee elect to provide for such »
claim), and after Sharon 3teel Corporation's payments to the
United Gtates have been wade pursuant to Section V. hereof, and
after the United States has certified that all Remedial Actions

tha Tallings Site »nd the Slaeg Site have been completed,

rl

for
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Sharon Steel Corporation shall petition the United States for

agreement to terminate this Decree. 1f the United States accepts
the petition, tha United Sth;es and Sharon Steel Corporation
shall jointly petition the Court for termination of the Decree.
1f the United States rejects the petition, it shall explain its
reasoné therefor in writing tﬁ Sharon Steel Corporation within
thirty (30) days of receipt of Sharon Steel Corporation's
petition. 'Should the United States reject the petition, Sharon
Steel Corporation will have the right tc petition the Court
unilaterally for termination. Termination shall not affect the
provisions of Sections I, III, IV, VI, VII, V111, IX, X, XI,

XIV, XV, XVII and XVIII hereof.

XVII.

COSTS

Each party hereto shall bear its own costs and

attorney's fees except 8s othorwise provided herein.

XVIII.
RETENTION OF JURISDICTION

A. This Court shall retain jurisdiction of this
Decree as it relates to the Actions for purposes of ensuring

compliance with.its terms and conditions.,

B. The United States, tha State and Sharon each
retains the right to seek enforcement of the terms of this

Decree and to take any actiocn authorized by Federal Law not

-q3-
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inconsistent with the terms of this Decree to achieve compliance

wivh the terms and conditions of this Decree.

THE PARTIES ENTER INTO THIS PARTIAL CONSENT DECREE AND

SUBMIT IT TO THE COURT, THAT IT MAY BE APPROVED AND ENTERED.

FOR SHARON STEEL CORPORATION

Vol H~

KLrN 'E. AGNBW III
Trustee of Sharxtn Steel
Corporation
c/0 Peacock Williams
2120 One Mellon Bank Center
Pittsburgh, Pennsylvanias 15219

R N7 Y4

MALVIN G. SARDER
Senior Vice President, General
. Counssl -and Becretsry
! Sharoa Steel Corporation
O. Box 291 -
Sharon, Pennsylvania 16146

_Rose,. Schmidt, Hasley & DiSaIlo
900-01iver Building.
h?{ttgbugqh, ngns¥}yania 15222

sy /1L _ LA
. ‘BTEVEN M.-PESNER
» Andeérson;. Kill, Olick &

Oahinsky. PLC. T

- 666-Thitd " Avenue

Hew York, New York 10017

7 / . %

By_ - -
P+ ALAN. FLETCHER .
Pruitt. -Gushen &' Pletcher

" Suite: 1850 -
Beneficial Life Tower

Salt Leke City, Utah 04111
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FOR THE STATE OF UTAH *

By \4""“& d- V“"‘Q‘;""‘"—

Fred G Nelson

httorney General

State of Utah

236 State Capitol

Salt Lake City, Utah 84114

w i O s i

Kris D. Bicknel}” /
Greengard & Senter

400 S. Celorado Boulevard
Suite 700

Denver, Cclorado 80222

BY, ngcdfuﬂ [Q M//M/ﬁ

20
] . . Kehneth L. Alkema, Director
# . Department of Health
1\ Division of Health
- 288 North, 1460 West

=

P.O. Box 16690
Salt Lake City, Utah 84116-0690

el

* The State of Uteh's agreemont is conditioned upon the

[, S T SN, I - Vg ) ot aman s o NP
N, AL L AN i N R s o ST

U.S. Environmental Protaction Agency's execution of an =
Administrative Ordex on Consent, the unexacuted version of

which ies dated August 20, 1990, that has beon negotiated be-
+tween the U.5. Environmental Protection Agency and the State

of vtah. -5~
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Agency

FOR THE UNITED STATES
ENVIRONMENTAL PROTECTION "GENCY

OF COUNSEL

JOHN H. WHEELER

NANCY A. MANGONE

office of Enforcemert and
Compliance Monitoring

U.S. Environmental Protection

401 M Street,
Washington, D.C,

JAMES M. STROCK
Assistant Administrator
for Enforcement and—Conmpltumce
*  Momitoring
U.S. Environmental Protection Agency
401 M Street, S.W.
Washington, D.C. 20460

JAMFS RER ¢
Regipdg?nidm1nxstrator

U.S. Envjtonmental Protection Agency
Region V,

THOMAY SPEICHER <)

Regional Counsel

U.S. Environmental Protection Agency
Region VIII- - .~ .= ) S

-

St 2 vty

MATTHEW D. COHN

Assistant Regional Counsel
Region VIII

999 1B8th Street, Suite 1300
Denver, Colorade 60202
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FOR THE UNITED STATES:

@/&Aow’ %g%’aw(//f’

RICHARD B. STEWART

Assistant Attorney General

Environment and Natural Resources
Division

U.S. Department of Justice

10th & Pennsvlvania Avenue, N.W.

Washington, D.C. 20530

AR

W. BERJAMIN FISHEROWY

JOEL M. GROSS

DAVID E. STREET

Environmental Enforcement Section

Environmnent and Natural Rescources
Division

U.S. Department of Justice

loth & Pennsylvania Ave., N.W.

Washington, D.C. 20530

’ | FT\»LL V?/a/—\

BENSON
d States At ey
District of Utah
U.8. Courthouse
350 South Main Street
Salt Lake City, Utah 84101

T —

A e S e A b a0t gt

DANIEL PRICE

Assistant United States Attorney
District of Utah-

U.S. Courthouse

350 Scouth ¥ain Street

Salt Lake City, Utsh 84101

Approved and Entered by the
Court this 1% day of

DNoopesne~, 1990. :
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United States District Court
for the
District of Utah
November 14, 1990

* * MAILING CERTIFICATE OF CLERK * #

Re: 2:86-cv-00924

Tric and correct copies of the attached were mailed by the clerk to the
following:

Dan Price, Esq.

U.5., ATTORNEY’S OFFICE
350 South Main #476

Salt Lake City, UT 84101

Charles Meyer, Esq.

U.s. Dept. of Justice

Land & Natural Resources Division
Environmental Defense Section
P.O. Box 23986

Washington, DC 20026-3986

H. Benjamin Fisherow, Esq.

U.S. DEPARTMENT OF JUSTICE

LAND & NATURAL RESOURCES DIVISION
Box 7611 Ben Franklin Station .
32th & Pennsylvania Ave N.W.
Washington, DC 20044

A. John Davis, Esd.
PRUITT, GUSHEE & BACHTELL
1850 Beneficial Life Tower
salt Lake city, UT 841311

Alan Fletcher, Esqg.
PRUITT, GUSHEE & BACHTELL
1850 Beneficial Life Tower
Salt Luake City, UT 84111

Steven M. Pesner, Esq.

ANDERSON, KILL, OLICK & OSHINSKY
666 Third Avenue

Hew York, NY 142017

Edwin L. Klett, Esq.
ECKERT, SEAMANS & CHERIN
600 Grant Street
Plttsburgh, PA 15219

Brent V. Manning, Esq.
HOLME, ROBERTS & OWEN
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56 South Main 7900

Salt Lake City, UT 84144

"Norton F. Tennille Jr., Esq.

JONES, DAY, REAVIS & POGUE
Metropolitan Square
1450 G. Street, N.W,
Washingten, DC 20005-2088

Eugene C Tidball, Esq.

555 17th Street, Suite 3628
P.0O. Box 5300

Denver,, CO 80217

Daniel M Allred, Esq.

PARSONS, BEHLE & LATIMER

185 South State #£700

P.0O. Box 11898

Salt Lake City, UT 84147-0898

Gary J. Fisher, Esqg.

U.S. Dept. of Justice
Environmental Enforcement Section
Room 7311

10th & Pennsylvania Avenue, N.W.
washington, DC 20530

Fred G Nelson, Esg.

State Capitol Building #£236
Room 124° i
Salt Lake City,, UT 84114

David A Greenwood, Esq. L.
50 South Main Street #1600
P.O. Box 45340

Salt Lake City,, UT 84145

John W Horsley, Esq.
15 East 100 South
Salt Lake city,, UT 84101

Dave McMullin, Esq.
439 West Utah Avenue
P.O. Box 178
Payson,, UT 84651

Dallas H Young, Esq.

48 North University Avenue
P.O. Box 672

Provo,, UT 84602

Anthony L Rampton, Esq.

215 So. State St., 12th Flcor
P.0. Box 510210 ]

Salt Lake Clty,, UT 84151 -

Dwight L King, Esq.
2121 South State Street
Salt Lake City,, UT 84115

e
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.

Merlin 0. Baker, Esq.
~RAY, QUIHNHEY & NEBEKER
400 Deseret Building
*% 79 South Main Street
P.0O. DBox 45335
salt Lake City, UT 84145--0385

a
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This Exhibit “B" is attached to and made a part of that certain Affidavit dated October
—— 1991 executed by A. John Davis and pertaining to the partial Consent Decree between
the United States of America, the State of Utah and Sharon Steel Caorporation, approved and
cmcrcfd by the United States District Court for the District of Utah on November i3, 1990
covening and concerning the following described parcels of land situated in the County of
Salt Lake, State of Utah;

{a)} A parcel of land situated in Sectdons 256 and 2S5,
Tewnship 2 South, Range 1 Went, SIM, Balt Lake County, Utah:

Buginning at a point which is Worth 0°29'40" West along
the Section line 335,21 feat from the Southeast Corner
of Section 35S, Townahip 2 South, Range 1 West, Salt
Lake 3ase & Meridian; and running thence Norxth 0°29'40"
Hest along the Section line 1827.63 fset to the Northerly
-bank of the Galena Canal; therce along vold Northerly
bank North 57*02'40" Wast 225.02 feet and North S3%43°'11%
Hest J1.64 feet and North 25°322'17" Wast 32.10 feaet znd
-Hexth 2°49%37" West 128.00 foot and North 10°20°'11"
:West §8.51 Leet and Horth 15%15'43% West 175.04 feet
and Morxrth 4°42'S6™ Eaat 149.85 feet and North 2°12'38"
.East 37.23 feat and Noxrth 10%2]1'25" Woat 41.22 feet and
«North J8°%°42°20" West 147.53 feat) thance Noxrth 79°25°'50"
Zast along the Rorth line bf tha Midvala Packing Company
property 38l1.63 fast to the Saction linay thence Naorth '
0°12'407 East 2long tha Section line 635.31 feat;
thencae Korth 85°35°'38" Weaot along an ‘axiasting fence'
line 628,13 foet; thence Worth 44957'24" Wast alony an
existing fence 294.72 feet; thence NHoxth 1734°34" Wast
along &n existing fence 118.G0 fasty thence Norti:
87°09'51” -Fast along an &tisting fence 61.15 feat to an
anisting fence line markifsg the West iiha of Holden .
Streaty thence North 0*22'30" West along said fance
562.48 featy thence fSouth 89%*20'06" West along an
existing fence 234.95 feat; thenca Horth 0°39'00" West
along an existing flenca 178.80 feet to the Centerline
of Lennox Street) thence South 89°51'10“ West along
sald Cai.zexline 13.37 feat; therce North 0°22°45% West
145.00 feet; thence Noxrth 89°51'l0" East §7.00 feet to
an existing fencajy thenca Horth 0°22'38"° ¥ast along
sald fence 153.75 fact; thence South 89°5L'10"™ Weat
152.07 feat to &n existing fence line; thenca North
0°17'44" West’ along said fence _412.38 foet to the South
right-of-way lina of Centar Straet, as deeded to
the State Road Commisaldn of Utadl; thence following
naid South right~ofi-way.line South 85°04'00" West
327.00 feat and South 77%28°'00° Weat 151.33 fust and
South 85°04'00" West 350,00 feot and North 81¢30'Q0"
West 102.66 feat and Wasterly 494,91 feat along the arc

of a 4961.15 foot radius curve to the Laft (Mote: g
Tangent -to said curve at its point of beginning beanrs g
South B4°04'00" Wast) and South 595°40°'00" Want )03.72 $
feat and Weaterly 195.97 feet zlong the arc of a O
4829.15 foot radius curvae to the Loft (Note: Tangent FA:
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to sadid curve at its ?oint of beginning Souvth 77°04'00°

Weszt) and South 74°44'00" West 146.50 fecet and South
81*38°'00" Waat 249.51 feet and Scuth 74°44°'00" West
64,19 feot; than©a South 27°12'00" West 287.68 fcet;
thenco South 22°06'00" Eaat 216.24 foat; thanca South
43°20'00" Exat 99,00 featy thenca South 4°58'00% West
152.00 featy théﬁ&u South 5°00'00" West 150.50 feoty
thence South 68°*54'00" West 63.70 feat; thence South
26°50°'00™ West 166.00 feety thence South 89°*1$'00" East
318.50 feety thance Worth 78°07'00" East 114.70 feet;
thence South 47%59°'0%" Eamnt 30.66 feat; thenca along
the Jordan Rivay SOUTH 124.%0 faat and South A*53°'5%"

Waat 154.63 feet and South 07°17°'20" Hest 282.82 feet
and South 4°59'00" East 1111.50 feat and Southeasterly
along a 4000.00 foot radius curve to the Laeft (Chord
boars South 14*58°'50" EBast) 1395.88 faet 2and South
24°58'40" East 838.81 feat and South 88°37'38" East
1286,49 feot to the Nexrth bank of the Joxdan River;
thence following said North bank South 80°30’01" East
105.53 feet and South 20°33'59" East 64.11 feot and
Fouth 18°07'28" -East 98.62 feet and South 35°42'23"
East 65.29 feet and South 75°55%¥41" East 171.55 faet
and NMorth J8°00'44" East 59.69 feet and North 23°47'27°"
East 47.77 fect and South 59°54°'19" Fust 55.73 faect:
thenca North 24°04'44” Eaat 75.08 feet to an existing
fence line marking the Horth Boundaxy of Fur Breuders
Agricultural Cooperative propserty: thence South 65'55'16"
East along 'sald fence 317.16 feeaet’to the point of
beginning, and containing 267.86 acres, more or lens.

{b) A parcel of land situated in the SW%SEY% of Section 26,

Township 2 South, Range 1l West, Salt Lake Base and Meridian,
County of Salt Lake, State of U'tah, describel as follows;

A strip of land 1lying 25 feet on each side of the center
line of the main rallroad track to the Midvale HiL)

and extending Northeasterly approximately 110 feet from
the North end of the highway overpass to the first ewltch
on sald rallroad tracky the center line of tha Horth

end of sald overpass being mitusted approximately 330
feet North and 1517 feot Went ﬁcbn the Southeast corner
of sald Section 28, containing.0.13 acree, modra or lasa,

{c] A parcel of land mituated in the ELSEX, Bection

26, Township 2 South, Ranga 1 Wost, BLBEM, County of Salt
Laka, State of Ytzh, described as followas
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. 86°03'23" WEST -231.80 feet;.

W doniw DO YA B T it e iy AR C S S a8 A2 il

pPeginning at a Point on the HORTH Line of Center Street,
said Point being
from the Southeast Corner of said Soction 26, and running
thence SOUTHWBSTERLYialong'the,ARc_of,an 11,519.20 foot
radius curve. to the LEFT 231.80:feet, {Chord bears SOUTH

thence SOUTH 83°31'20" WEST
70.62 feet;  thence” NORTH - 89°41'20" WEST 61.91 feet;
thence due NORTH 085,94 feet; thence due EAST 526.00
feot; thence SOUTH. 1°15'00" WEST 30.40 feet; thence WEST
30.00 foot; thence SOUTH 0°22'00" WEST 300.00 faet:;
thence, WEST 110.00 feet; thence SOUTH- 0°22'00" - WEST
125.00 feet; thence .SOUTH .9°26'17" WEST - 30.61 feet;
thence SOUTH 0°22'00" . WEST. 71.60 feet; thence SOUTH
33°23'00" s WEST 23.10 feet; thence. SOUTH- . 0°22'00". WEST
24.70. feat: thence EAST .72.146 foet . to a Point on a Curve
of the WEST Line of :Holden Stroet} thence SOUTHWESTERLY
along the ARC of a 573.87 foot radius curve to the LEFT
210.599 feet, (Chord bears SOUTH 10°52'48" WEST 209.419

feet) to s Point of Tangency; thence
along ssid WEST Lina;lZO.BS:teat +o0 a Point of Curve,
thence SOUTHWESTBRLY alon “the' ARC of said Cuxve 52.534
feet (Chord bosrs SOUTH 43 2*00" WEST 47.74 feet) to the
Point of Beginning, containing 9.583 acres, moxe Oox less.

"NORTH .389.00 faset and WEST p65.00 feot -

SOUTH 0°22°'00" WEST

ERpE




L EXHIBIT B

SHARON STEEL SUPERFUND SITE
OPERABLE UNIT |
EXPLANATION OF SIGNIFICANT DIFFERENCES
July 2004

INTRODUCTION

The purpose of this Explanation of Significant Differences (ESD) is to explain the significant
differences between the remedy selected in the December 9, 1893 Record of Decision (ROD) for
OU1 and the remedy subsequent to redevelopment of the Site. Changes to the remedy, as
described in the QU1 ROD, will be required due to the redevelopment of the Site as set forth in the
Site Modification Plan for Redevelopment (ERM, February 2004) prepared by the Development
Group and accepted by the City of Midvale, Utah Department of Environmental Quality (UDEQ) and
the U.S. Environmental Protection Agency (EPA). The Development Group is an investment group
currently consisting of three members who have contracted with Jordan Bluffs, In¢., who recently
purchased OU1 to redevelop the Site. These changes will not fundamentally alter the remedy for
OU1. The remedy will remain protective of human health and theenvironment.

This ESD is prepared in fulfillment of EPA's public participation responsibilities under Section 117(c)
of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, 42 U.S.C.
Section 9601, et seq. (CERCLA or Superfund), as amended by the Superfund Amendments and
Reauthorization Act of 1986 (SARA), and Section 300.435(c)(2)(i) of the National Contingency Plan
(NCP), 40 C.F.R. Part 300. These laws and regulations require an ESD when a remedy, described
in a ROD, is significantly modified.

This ESD provides a brief history of the Site, describes the current remedy and explains the
significant differences in the remedy as addressed by the Site Modification Plan for Redevelopment
(SMP) for the Site. It alsc encourages public review and comment on the administrative record that
includes this ESD and the supporting documentation such as the SMP,

SUMMARY OF SITE HISTORY AND CURRENT REMEDY

Summary of Site History

The Sharon Steel Superfund Site is located in Midvale, Utah, approximately 12 miles south of Salt
Lake City and consists of two operable units. Operable Unit 1 {OU1) consists of approximately 260
undeveloped acres and is a primary source of contamination. QU1 included a mill, processing
plants, outbuildings and the 10 million cubic yard waste tallings pile. OU1 underwent a ¢leanup
remedy that capped the large contaminated soil and tailings pile and construction was declared
complete in 1999. QU2 consists of approximately 200 acres offormerly contaminated residential
and commercial properties adjacent to QU1. QU2's cleanup of almost 600 properties was
completed in 1998. This ESD relates only to OU1.

The area is drained by the Jordan River that is used primarily for agricultural irrigation. The
subsurface beneath Salt Lake Valley includes substantial groundwater resources, consisting of
shallow unconfined, confined, and deep confined aquifers some of which are used for domestic,
agricultural, and industrial applications. Approximately 44,000 people live within a 2-mile radius of
the Site. '

The Site was previously the location of various ore processing operations. Various companies
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processed huge quantities of ore that had high concentrations of heavy metals from 1906 to 1971.
Byproducts, with high levels of arsenic and lead from milling operations, were transported from the
processing plant to a large waste tailings pile west of the mill, as well as to a small 2.3-acre area on
the west side of the Jordan River. Sharon Steel Corporation signed an agreement to purchase the
Site in 1979 and took ownership in November of 1981.

in 1982, UDEQ and EPA determined that there was a serious threat to public health and the
environment in Midvale associated with the Sharon Steel Site. Investigations conducted by local,
State, and Federal agencies from 1982 to 1990 determined that soils on the Sharon Steel property,
as well as on nearby residential and commercial properties, had arsenic and lead concentrations at
levels that posed unacceptable risks to residents. The Site was proposed for the National Priorities
List (NPL) in 1984 and listed on the NPL on February 14, 1991.

The Remedial Investigation for the Site was completed in June of 1988. A more extensive
groundwater investigation was also conducted from 1988 to 1990. The investigations determined
that tailings from the Site were blowing into the surrounding communities and citizens wereusing
the tailings as yard/gardenfill. It was determined that a significant endangerment existed due to
exposure to the tailings either from on-site direct contact, wind deposition and/or use as yardfill. In
addition, arsenic and lead contamination in residential and commercial soils from historical smetting
and milling presented a significant risk to human health. Several heavy metals were found in the
shallow groundwater under the tailings, but arsenic was the primary metal of concern as it was the
most mobile.

In June of 1988, a State Administrative Order directed the Potentially Responsible Parties (PRP's) to
implement dust suppression by spraying the tailings with a polymer coating. In 1990 a Removal
Action was performed_ to fence the Site and prohibit access.

Pursuant to Partial Consent Decrees (PCDs) entered by the United States District Court for the
District of Utah in 1990, EPA settled with the three main Potentially Responsible Parties (Atlantic
Richfield Company, UV Industries, Inc., UV Industries, Inc. Liquidating Trust, and Sharon Steel
Corporation} in exchange for approximately $64 million b assist with remedial action activities for
both the Sharon Steel and the adjacent Midvale Slag Superfund Sites.

From May through June of 1991, EPA's Emergency Response Branch (ERB) removed dangerous
chemicals and bottled gases from the remaining mili buildings on the Site. From September of 1992
through December of 1993, EPA's ERB demolished the remaining mill buildings. Building debris
was placed on the tailings pile and eventually covered when the remedy for OU1 was completed in
January 1999. The remedy for OU2 was completed in November 1998.

The RA for OU2 met all RA objectives as defined in the OU2 ROD and OU2 ESDs dated June 23,
1994 and December 1998. The RA eliminated the exposure to contaminated soil in residential and
commercial properties by removing soil withcontaminant concentrations exceeding health-based
action levels for lead (500 mg/kg) and arsenic (70 mg/kg) and replacement of the soil with clean fill.

Institutional Controls for OU2 were originally implemented to provide special provisions for future
excavation of contaminated soils due to construction and gardening. These controls were
subsequently reevaluated in 1994 and were lifted because the remedy was deemed to be protective
without the controls. This determination was documented in the first OU2 ESD (June 1994). A

2
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second ESD was issued for OU2 in December of 1998 (later confirmed in July 2003). EPA and
UDEQ decided to (1) limit the scope and cost of the RA by not remediating selected city properties
and transportation rightof-ways (this responsibility being delegated to Midvale City by EPA atthe
City's request) and (2) removing ICs associated with future residential construction.

Summary of Current Remedy for QU1

Remedial Action. The Remedial Action (RA) for OU1 was completed in accordance with the OU1
ROD dated December 9, 1993. The following remedial activities were conducted from May 1995 to
January 1989: :

Tailings within 150 feet of the centerline of the Jordan River were excavated and distributed
on top of the existing tailings pile. The tailings pile contained an estimated 10 million cubic
yards of material and was up to 60 feet thick in places;

The top two feet of soil in the mill building area was excavated and distributed on top of the
existing tailings pile. Clean fill was broughtin to replace the soil which was removed and the
area was re-vegetated;

Wetlands aiong the Jordan River were dredged to remove contaminated sediments. The
dredged material was distributed on top of the existing tailings pile and the wetlands were
returned to their natural state;

Taifings on an area of 2.3 acres on the west bank of the Jordan River were excavated and
distributed on top of the existing tailings pile;

A RCRA-equivalent composite cap was installed over the entire tailings pile. The cap
includes a geo-composite drain underlain by a flexible membrane liner that, in turn, is
underiain by a geo-synthetic clay liner (GCL) that reduces the potential for water infiltration
through the tailings pile. The cap is overlain by 18 inches of earth fill and 6 inches of top-soil
and re-vegetation throughout. In case of slope failure, the cap is designed to contain tailings
within a buffer zone to protect the Jordan River. The cap was also designed to allow access
to pedestrian traffic;

An interceptor trench was Iinstalled along the eastem edge of the tailings pile to control
lateral shallow groundwater flow;

The OU1 ROD called for the Galena Canal to be cleaned up and filled in. When the ROD
was signed, information was missing that showed the flow in the Galena Canal had been
discontinued and the canal decommissioned. According to the Remedial Action Report, the
canal was removed and not rehabilitated. This was the only change in theremedy.
Fifteen groundwater monitoring wells were installed on QU1;

The OU2 ROD called for the placement of contaminated soils from the cleanup of 600

properties on the OU1 tailings pile. Contaminated soil from the Midvale Slag OU1 cleanup
was also placed on the OU1 tailings pile.

3
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Land Use. OU1 is defined by the former Sharon Steel property boundaries and is currently zoned
by the City of Midvale as a specialized zone which recognizes its environmental status and provides
opportunities for a wide range of uses as long as the protectiveness of the remedy is maintained.
OU2 is comprised of residential, commercial and high use public areas adjacent to the former
Sharon Steel property and encompasses part of the City of Midvale and surrounding areas. The
land south and west of Midvale is primarily used for agricultural and commercial activities; the land
north and east of Midvale is mostly urban.

Institutional Controls. The 1990 Partial Consent Decree (PCD) (Civil Action No. 86-C-924J, U.S.
District Court of Utah) contained several institutional controls in the form of restrictive covenants,
including the following:

+ A grant of access to EPA and UDEQ at all reasonable times for purposes of conducting,
supervising, supporting and monitoring the remedy, incliding operation or maintenance;

s A requirement that the property owners not interfere with, obstruct or disturb performance
of the remedy, including any operation or maintenance activities, and not take any action
which may affect the integrity or effectveness of the remedy; and,

* A requirement that the property owner provide notice to later purchasers of the conditions
of the PCD. -

The OU1 ROD includes the following [Cs:

¢ Only structures determined to be suitable for placement on the cap will be permitted in order
to prevent breaches in the integrity of the cap and to ensure that erosion is prevented. The
determination of the type and number of structures will be finalized by EPA during remedial
design; and,

+ Nodomestic wells will be permitted onsite through deed restrictions to prevent any ingestion
of contaminated groundwater. This is a restriction which is regulated by the State of Utah.
Utah will retain final authority to restrict or appropriate groundwater use at this site.

Additional Institutional Controls will be applied through the Institutional Control Process Plan,
described below, and corresponding modifications to the 1990 PCD.

Operation and Maintenance. Operation and Maintenance (O&M) activities are required to
maintain and monitor the performance and protectiveness of the implemented remedy. The
objectives of O&M for OU1 are to: 1) maintain the engineered cover and vegetation; 2) maintain the
drainage systems and erosion protection features; 3) monitor the groundwater on an annual basis,
and, if needed, institute a pump and treat program; 4) prevent the Jordan Riverfrom invading the
Site and eroding the cap and/or tailings; 5) control future development and groundwater use at the
Site; 6) provide reports to document conditions at the Site including problems, repairs and
development activities.

The O&M activities are currently being conducted by UDEQ pursuant to a cooperative agreement
with EPA and in accordance with the Operation, Maintenance, and Monitoring Manual for Sharon
Steel Superfund Site, Operable Unit 1 (USBR, October 2001). The groundwater is being monitored

4
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annua"y, and no pump and treatmentis currently needed at the site. Quarterly site inspections are
currently performed to monitor the remedy and detect maintenance needs. There are currently no
structures over the composite cap and the remedy is functioning as intended.

DESCRIPTION OF SIGNIFICANT DIFFERENCES

The OU1 Remedial Design (1994) did not designate the type or number of structures that were
allowed on the cap. Failing this, Jordan Bluffs, Inc., the recent purchaser of OU1 commissioned an
Environmental Site Assessment in 2003 and developed the SMP that the EPA, UDEQ and City of
Midvale have accepted. The SMP also establishes certain technical requirements for
redevelopment activities on the Site, in order to assure remedy integrity and long term
protectiveness. The author of the SMP, Environmental Resources Management (ERM), stated in
the document that, “Based on the types of structures proposed for the Site and the available
geotechnical data for the tailings and soil materials beneath the cap, ERM believes that the
proposed redevelopment can be performed from a geotechnical perspective.” The proposed
redevelopment is a mixed land use community. The EPA, UDEQ, and City of Midvale concur in this
assessment. The SMP for the Site and the letters confirming governmental acceptance of the SMP
and this ESD are contained in the administrative record.

Land Use. The SMP incorporates a wide range of uses including residential, office/commercial
and business park/ clean industrial. Geotechnical and structural design studies will be conducted in
support of the development by the Development Group and submitted to Midvale City. All studies
will be shared with the Agencies. The development is expected to incorporate mixed uses, including
numerous parks and open spaces and a neighborhood town center.

Institutional Controls. The Institutional Control Process Plan (Midvale City, May 2004) (ICPP} is
contained in Appendix A to this ESD. The ICPP establishes legal requirements to maintain
protectiveness after redevelopment is completed. With redevelopmentthe Site will require the use
of more diverse and complex ICs than originally planned in the OU1 ROD. Public and private ICs
will be integrated to effectively address the various aspects of the proposed changes. The following
IC responsibilities for three different entities were included in the Plan:

Midvale City responsibllities:

Periodic inspection of covers and final barriers on the Site.
Prohibition of water wells.
Repair of covers and final barriers, if the Property Owners Association (POA) is unresponsive.
City will enforce repair and collection of costs through Title 7 — Administrative Code Enforcement
Program of the Midvale City Municipal Code.
Review of site plan applications and issuance of final site plan approval.
Review of road-cut permit applications and issuance of permits.
Periodic inspections during initial site development and post-development construction to ensure
compliance with construction permit including air quality monitoring plans.
Oversight of landscaping activities of POA (or similar entity).

» Verification that private covenants and deed restrictions for developments include the
requirements of the ICPP relating to landscaping and excavation.

EPA and UDEQ Responsibllities:
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Continue coordinating O&M activities ag outlined in the O&M Manual to the extent practical.
Review and approve promptly amendments to existing O&M Plan (if proposed).
Review construction plans and documents as required by the SMP for compliance with SMP and
provide any relevant comments promptly. Following receipt and incorporation of comments the
plans and documents will be considered final.

* Provide oversight to monitor conformance with SMP for any activities which penetrate the Cap's
synthetic membrane.

Landowner/POA Responsibliities:

Control Site access as required by the PCD.
Enforce compliance with the ICPP.
Enforce compliance with provisions of construction permit, including air quality monitoring
requirements, if any.
¢ Enforce compliance with the approved SMP.
Ensure that imported fill conforms with Midvale City Standards and Construction Specifications
and the SMP.
+ Establish private covenants and deed restrictions requiring that future landowners comply with
applicable requirements set forth in the ICPP.
Maintain and repair covers and barriers within their respective jurisdictional areas.
Prohibit disturbances of monitoring wells.
Oversee and enforce excavation and landscaping controls as required by the ICPP.
Oversee maintenance of landscaped areas as required by the ICPP,

Operation and Maintenance. Although the objectives for O&M essentially remain the same, the
scope of the O&M Manual will be medified by the redevelopment, Some responsibilities will be
assumed by the POA, others by the City and still others by the State. Additional O&M activities may
include monitoring of the composite cap for settlement, monitoring/maintenance of the cap barriers
(new buildings, roads, sidewalks, parking lots and landscaping) and monitoring/maintenance of the
storm water drainage system. Specifics for the additional andfor modified O&M activities will be
defined in changes to the Operation, Maintenance, and Monitoring Manual. Roles and
responsibilities for the various O&M activities would also be redefined in the O&M Manual.

PUBLIC PARTICIPATION

The administrative record, which contains this ESD and the documentation supporting it, is available
for public review and comment at the following locations:

EPA Superfund Records Center

999 18th Street, 5th floor North Terrace

Denver, Colorado 80202

(303) 312-6473

Hours: Monday through Friday, 8.:00 AM to 4:30 PM

Utah Department of Environmental Quality

Division of Environmental Response and Remediation
168 North 1950 West
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Salt Lake City, Utah 84116
Hours: Monday through Friday, 8:00 AM to 5:00 PM

A notice of availability and brief description of the ESD will be published in the Salt Lake Tribune and
Deseret Morning News on July 9, 2004 as required by CERCLA Section 117(c). EPA and UDEQ will
accept public comment on the proposed modifications to the OU1 remedy for a period of thirty days.

The comment period will be from July 9, 2004 to August 8, 2004. Written comments should be
submitted to:

Armando Saenz

Project Manager

Environmental Protection Agency — Region 8
Mail Code: 8EPR-SR

999 18" Street, Suite 300

Denver, Colorado 80202

Significant comments received during the public comment period will be addressed and made part
of this ESD as Appendix B, Responsiveness Summary.

FIVE YEAR REVIEWS

Pursuant to CERCLA section 121(c), 42 U.S.C. 9621(c), fiveyear reviews are required at sites
with remaining hazardous substances, pollutants, or contaminants above levels that allow for
unlimited use and unrestricted exposure. Hazardous substances above healthbased levels
were left on-site and, therefore, five-year reviews are required at this Site. The secondfive-year
review is due in August of 2004.

AFFIRMATION OF STATUTORY DETERMINATIONS

Considering the changes that would need to be made to the current remedy due to the
redevelopment of the Site, EPA, UDEQ and Midvale believe that the modified remedy would remain
protective of human health and the environment, would continue to comply with all pertinent local,
state and federal requirements that are applicable or relevant and appropriate to the current remedy
and would be cost-effective for the public at large.

Max H. Dodson Date
Assistant Regional Administrator

Office of Ecosystems Protection and Remediation

U.S. Environmental Protection Agency, Region 8
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Significant comments received during the public comment period will be addressed and made
'part of this ESD as Appendm B, Responslveness Summary '

FIVE YEAR -REVIEWS

Pursuant to CERCLA section 121(c), 42 U S.C. 9621 (c), ﬂve-year reviews are required at
sites with remaining hazardous substances, pollutants, or conteminants above levels that
allow for unlimited use and unrestricted exposure. Hazardous substances above health-
based levels were left on-site and, therefore, five-yesar reviews are required at this Site.
Theé second five- -year review Is dua in August of 2004 -

AFFIRMATION 0F~STATUTOR"_{‘ DETERMINATIONS

Considering the changes that would need to be mada_t6 the current remedy due to the
redevelopment of the Site, EPA, UDEQ and Midvale believe that the. modified remedy would
remain protective of human thealth and the environment, would continue to comply with all
pertinent local, state and federal requirements that are applicable or relevant and appropriate to’
the current remedy and-would be cost-effective for the public at large.

-

Assigtant Regional Administrator
Office of Ecosystems Protection and Remediatu:m
U.S. Environmental Pratection Agency, Region 8

) bV Lao
- Max H. Dodson o . e / 7 : :
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LIST OF ACRONYMS

CERCLA Comprehensive Environmental Response, Compensation, and Liability Act

CFR Code of Federal Regulations

EPA U.S. Environmental Protection Agency

ERB Emergency Response Branch

ESD Explanation of Significant Differences

GCL Geo-synthetic Clay Liner

IC Institutional Control

MCL Safe Drinking Water Act Maximum Contaminant Level

NCP National Oil and Hazardous Substances Pollution Contingency Plan

NPL National Priorities List

ou Operable Unit

O&M Operation and Maintenance

PCD Partial Consent Decree

RA Remedial Action

RD Remedial Design

RI Remedial Investigation

ROD Record of Decision

SARA Superfund Amendments and Reauthorization Act of 1986

SMP Site Modification Plan for Redevelopment

UDEQ Utah Department of Environmental Quality
APPENDICES

Appendix A  Institutional Control Process Plan, Operable Unit 1, Sharon Steel, Midvale, Utah
(Midvale City, May 3, 2004)

Appendix B Responsiveness Summary (if necessary)
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EXHIBIT C

ADOPTED
May 4, 2004

INSTITUTIONAL CONTROL PROCESS PLAN
Operable Unit No. 1

Sharon Steel
Midvale, Utah

I INTRODUCTION

This Institutional Control Process Plan ("Plan") has been prepared to
document the requirements and procedures for the Institutional Controls (“ICs”)
for the capped portion of Operable Unit No. 1 ("OU1") and areas where
monitoring wells are present in the Sharon Steel Superfund Site (the "Site") as
tllustrated in Figure 1. This Plan does not supercede any federal, state, or local
statutes, regulations, or ordinances pertaining to the environment and current
and future holders of interests of property within the Site will remain obligated to
comply with the same. This document will be used to facilitate the redevelopment
of the Site in compliance with the Explanation of Significant Differences (“ESD")
(Exhibit A} and the accepted Site Modification Plan (“SMP") (Exhibit B) which
has been prepared to outline generai construction practices for redevelopment of
the Site and future management thereof. The primary purposes of these controls
are (i) to limit or prohibit exposure of people and the environment to subsurface
contaminants remaining at the Site by ensuring the protection and maintenance
of the three piece membrane remedy which was constructed per the Record of
Decision (“ROD") for the Site (the "Cap”); (ii) to prevent or limit activities in certain
areas of the Site that may increase the risk of damage to the Cap; and (iii) to
manage stormwater and irrigation water to prevent unacceptable impact to the
cap and underlying groundwater. Public controls may be imposed, for example,
through building permits, subdivision regulations, excavation pemits, or zoning
ordinances. Private controls are typically imposed through covenants, deed
restrictions on the land, or contractual agreements between the property owner
or lessee and regulatory agencies. This plan is not intended to impose or require
private controls.

This Plan has been prepared as a mechanism to assure that consistent
and effective inspection and maintenance and enforcement activities are
occurring and will occur in the future throughout the Site. These objectives and
those detailed below will be achieved primarily through the implementation of
ICs defined in this Plan. Future owners of any portion of the Site will be bound
by the provisions of this Plan that are relevant to the portion of the property they
own or confrol on the Site.

The specific objectives of this Plan are as follows:

¢ To describe the process through which binding and enforceable ICs
will be developed and implemented that will facilitate future
construction activities on the Site while at the same time maintaining

-1-
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the short-term and long-tem effectiveness of the remedy established
in the ROD.

» To establish controls on future and post construction-related activities
(deep excavations, borings, or foundations) to prevent damage to the
Cap within the defined area of the Site.

¢ To establish controls on groundwater use.

e To establish the requirements through which development including
single family residential uses will be allowed.

* To identify the specific mechanisms (such as City of Midvale (“City”)
ordinance(s), building permit and inspection requirements, deed
restrictions, etc.) that will be used to establish and enforce the ICs
established in this Plan.

* To identify the roles and responsibilities that private parties and
federal, state, local, and municipal entities will perform and undertake
in order to implement this Plan, including oversight and enforcement.

il COVERS AND MATERIALS MANAGEMENT

To reduce the risk of exposure to contaminants through the
redevelopment process at the Site, the SMP has been prepared by the
developers and reviewed and accepted by the Utah Department of
Environmental Quality ("DEQ") and US Environmental Protection Agency
(“EPA"). The SMP establishes the requirements for handling of materials and
soil covers during redevelopment and will be referenced when related issues
arise during the redevelopment process. A summary of the objectives of the
SMP relating to soil covers and solid media left at the site are as follows:

+ To minimize human exposure, during and after construction to wastes
remaining in place.

* To maintain the integrity of the Cap.

¢ To effectively manage excavated material, including wastes, during
construction and ensure appropriate handling of all wastes.

o To ensure that appropriate final covers are installed, inspected and
maintained during and after Site redevelopment.

A. Descﬂptlon of Specific institutional Controls:

1. Site plan approval as required by chapter 17-7-3 and regulated by
17-7-10 of the Midvale City Zoning Ordinance and Title 16,
Subdivisions shall be obtained before initial Site development,

2.
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future redevelopment or change in land use. Applications shall be
made available through the City Community and Economic
Development Department.  In conjunction with the submittal of the
preliminary site plan application, the applicant shall submit
documentation that shall include an attestation that the applicant is
aware of the current Site condition and will comply with alt
Institutional Controls. Applicant submittals and requirements under
the site plan approval process are summarized below which are in
addition to and in conjunction with the requirements identified in 17-
7-3 and 17-7-10 of the Midvale City Zoning Ordinance:

(a)  Applicant shall submit a plan illustrating the proposed
construction and development. Preliminary and final site
plans for development shall be submitted for review and
approval. Preliminary and final development plans shall
specify the amount of existing and proposed soil cover over
the Cap as well as any proposed penetrations or alterations
of the Cap. Any proposal which includes penetrations or
alterations of the Cap must include detailed plans for
repairing the Cap in accordance with the SMP.

(b) Grading and drainage plans are required and shall
specifically assure the protection of soil covers from erosion
over the Cap membranes and provide adequate drainage to
prevent accumulation of water on the Cap.

(c) Alterations to the existing Operations and Maintenance plan
may be proposed by the applicant, the City or other party.
EPA and DEQ shall consider alterations to assure the
proposed development site will be maintained in a manner
which shall preserve the effectiveness of the Cap.

(d)  An air quality monitoring and dust suppression plan shall be
provided. The plan must ensure that National Ambient Air
Quality Standards and state and local air quality
requirements are met for site contaminants at the boundary
between the construction area and the developed areas.
Applicant may request a waiver of the air monitoring
requirements by submitting relevant data demonstrating
compliance with all air quality standards under similar
circumstances (similar weather conditions, construction
operations, site materials, etc.).

If any intrusive exploratory activities (such as excavations, borings,
CPT soundings} or foundations (including piles or drilled shafts) are
proposed for the Cap Area (as defined in_Exhibit C) at depths that
penetrate the Cap, approval must first be obtained from the City of

3.
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Midvale. The request for approval must include a detailed
description of the proposed exploration or construction activity as
well as the mechanism(s) that will be used to prevent contamination
of the aquifer and release of contaminated material. In addition, the
plan shall be in conformance with the accepted SMP. The request
must be approved by the City of Midvale prior to implementation of
the work.

A road cut permit shall be required for any work in the public right-
of-way, per ordinance 12.12.150 of the Midvale City Municipal
Code.

All property within the Site will be included within one or more
Property Owner’s Association(s) (“POA"). The POA will be
established by the owner or authorized representative prior to
subdivision plat approval for the Site. Membership in any and all
POAs is a condition of development on the Site. The POA shall be
responsible for maintenance and repair of the Cap (including soil
covers) beneath property within its boundaries. The City shall
make necessary repairs to covers and barriers if the landowner or
POA fails to do so in a timely or appropriate manner. In that event,
the City shall have the right to recover its costs from the landowner
or POA. The City shall also have the right, in its sole discretion, to
charge the landowner a surcharge for the costs of the City's work
related to the praperty, in an amount established by ordinance.

Reasonable efforts must be used to minimize penetration of the
Cap. Excess soil or tailings generated from undemeath the Cap
either during development or after development will be managed in
accordance with the accepted SMP.

B. Mechanism of Implementation:

1.

Sections 17-7-3 and 17-7-10 of the Midvale City Zoning Ordinance
will be amended by Ordinance of the City Council to include the
provisions of Sections Il.A.1 and 4 of this Plan.

Section 12.12.150 of the Midvale City Municipal Code will be
amended by Ordinance of the City Council to include the Site
within the control area currently identified as Sharon Steel QU2 in
accordance with Section 1L A.3 of this Plan. 3. Section
12.12.150 of the Midvale City Municipal Code will be amended by
Ordinance of the City Council to provide that all construction and
redevelopment activities within the Site shall be in accordance with
the accepted SMP including all notification requirements in
accordance with Section 11.A.2 of this Plan.
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ill. WATER MANAGEMENT

The shallow aquifer beneath the Site is contaminated with some heavy
metals, primarily arsenic. Water management on the Site will focus on
preventing new sources of water from infiltrating the Cap and tailings and eroding
soil covers over the Cap.

The objectives of the ICs relating to water management are as follows:

To minimize human and environmental exposure to contaminated
groundwater.

To minimize the possibility of damage to the Cap that could introduce
water which travels through contaminated tailings and introduces new
contaminants to the shallow ground water aquifer.

To effectively manage storm water.

Description of Specific Institutional Controls:
1.

Prohibit all water wells on the Site (excluding groundwater
monitoring wells).

Prohibit the disturbance of existing groundwater monitoring wells
without prior approval by UDEQ. A rehabilitation or well
replacement plan must accompany any request to disturb a
monitoring well. Access to monitoring wells, the interceptor drain,
and the interceptor trench outfall by the regulatory agencies shall
be maintained.

Prohibit utilities undemeath the Cap
Insure effectiveness of the Cap as per section 1l of this Plan.

Have all future construction including storm water management
comply with the SMP,

B. Mechanism of Implementation:

1.

Sections 17-7-3 and 17-7-10 of the Midvale City Zoning Ordinance
will be amended by Ordinance of the City Council to include the
provisions of Section HI.A. 1 of this Plan. This provision will also
include a requirement that private covenants and deed restrictions
will acknowledge this Plan and require compliance therewith.

The Midvale City Standard Construction Specifications will be
amended by Ordinance of the City Council to include the provisions
of Section I1l.A.2-5 of this Plan.

-5-
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IV.  MEASURES TO ALLOW DEVELOPMENT

The ROD and ESD prepared by EPA and DEQ do not prohibit
development including residential development. Such development may require
the placement of additional soils above the existing Cap as outlined in the SMP.
The following controls have been developed to permit development on the Site.

With respect to any and all structures that will be constructed on the Site
the POA shall oversee all landscaped areas. A range of controls may be
included within the responsibilities of the POA.

Property improvements after initial construction involving excavations
deeper than 24-inches shall be controlled by a POA (or similar entity). Any
excavations which penetrate the Cap (membrane) shall require a permit from
Midvale City, and be performed in compliance with the SMP.

All landscaping shall be completed and maintained by the POA in
accordance with the SMP. A list of approved plants has been included as part of
the SMP. '

A. Specific Institutional Controls:

1. With respect to any and all development that will be constructed on
the Site, the POA shall oversee all landscaped areas. A range of
controls may be included within the responsibilities of the POA. At a
minimum the controls shall include: For areas with less than three
(3) feet of cover soil over the cap, the POA shall take responsibility
for any and all landscape installation and maintenance. For areas
with greater than three (3) feet thickness of soil covers, the POA
may allow individual property owners to install and maintain
landscaping insofar as regrading of the property does not occur. All
landscape plans on individual properties shall be reviewed and
approved by the POA to ensure adequate soll covers, appropriate
irrigation, and approved planting plans.

2. All plants must be on the approved list contained in the SMP.

B. Mechanism of Implementation:

1. Section 17-7-10 of the Midvale City Zoning Ordinance will be
amended by Ordinance of the City Council to include the provisions
of Section IV A, 1 of this Plan. This amendment will include a
provision limiting development only where POAs (or similar entities)
are created to oversee all landscaped areas and prohibiting
excavation over 24" deep except by the association. The POA may
have a range of controls in place. In addition, the amendment will
include language to require the use of landscaping per the
approved plant list in the SMP.

-6-
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V.  OVERSIGHT AND ENFORCEMENT ROLES AND RESPONSIBILITIES

Midvale City (the City) Department of Community and Economic
Development will be the primary enforcement and oversight agency. Compliance
with the ICs Is the responsibility of the landowner, contractors and subcontractors
working within the Site. This IC Process Plan may be revised to reflect
requirements that may change over time. The landowner(s), Midvale City, DEQ,
or EPA may propose changes 1o this plan. All proposed changes will be
reviewed by the landowner(s), Midvale City, DEQ and EPA prior to finalization.
Revised pages will be sent to all entities with oversight and enforcement roles
and responsibilities listed below.The type and frequency of inspections and
required maintenance of remedy components, including an on-site repository (if
established) and related Site security will be detailed in amendments to the
existing O&M Manual (if necessary).

A. Midvale City responsibilities:

Periodic inspection of covers and final barriers on the Site.
Prohibition of water wells. '
Repair of covers and final bartiers, if the POA is unresponsive. City will
enforce repair and collection of costs through Title 7 — Administrative
" Cade Enforcement Program of the Midvale City Municipal Code.

» Review of site plan applications and issuance of final site plan approval.
Review of road cut permit applications and issuance of pemits.

» Periodic inspections during initial site development and post-development
construction to ensure compliance with construction permit including air
quality monitoring plans.

Oversight of landscaping activities of POA (or similar entity).

Verification of private covenants and deed restrictions for developments
include the requirements of this Plan relating to landscaping and
excavation.

A. EPA and UDEQ Responsibllities:

+ Continue coordinating O&M activities as outlined in the O&M Manual to
the extent practical.

+ Review and approval promptly of amendments to existing O&M Plan (if
proposed).

* Review construction plans and documents, as required by the SMP, for
compliance with SMP and provide any relevant commentspromptly.
Following receipt and incorporation of comments the plans and documents
will be considered final.

* Provide oversight to monitor conformance with SMP for any activities
which penetrate the Cap's synthetic membrane.

A. Landownet/POA Responsibllities:

-7
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Control Site access.

Enforce compliance with the Plan.

Enforce compliance with provisions of construction permit, including air
quality monitoring requirements.

Enforce compliance with the approved SMP.

Ensure that imported fill conforms with Midvale City Standards and
Construction Specifications and the SMP.

Establish private covenants and deed restrictions requiring that future
landowners comply with applicable requirements set forth in this Plan.
Maintain and repair covers and barriers (within their respective
jurisdictional areas).

Prohibit disturbances of monitoring wells.

Oversee and enforce excavation and landscaping controls.

Oversee maintenance of landscaped areas.
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EXHIBITD

INSTITUTIONAL CONTROL PROCESS PLAN

Operable Unit No. 2
Midvale Slag Site

Midvale, Utah

L INTRODUCTION

This Institutional Control Process Plan ("Plan") has been prepared to
document the requirements and procedures for the public Institutional Controls
(“ICs”) for the Operable Unit No. 2 ("OU2") portion of the Midvale Slag Site (the
"Site"} as illustrated in Figure 1. This Plan does not supersede any federal, state,
or local statutes, regulations, or ordinances pertaining to the environment and
current and future holders of interests of property within the Site will remain
obligated to comply with the same. The primary purposes of these controls are
(i) to prevent unacceptable human exposure to contaminants that will remain
within OU2 after completion of remedial action by ensuring the protection,
maintenance, and improvement of physical barriers that have been or will be
placed on the Site; and (ii) to prevent or limit activities in certain areas of QU2
that may increase or exacerbate groundwater contamination. Public controls
may be imposed, for example, through building permits, subdivision regulations,
excavation permits, or zoning ordinances. Private controls are typically imposed
through covenants, deed restrictions on the land, or contractual agreements
between property owner or lessee. This Plan is not intended to impose or
require private controls, except as pertaining to certain aspects of residential
uses, as described below. The public controls outlined in this Plan will not apply
until after the completion of the initial cover system selected as the remedy for
OU2 in the Record of Decision (October 28, 2002) ("OU2 ROD"). All
construction and development activities must be performed in accordance with
this Plan.

This Plan has been prepared as a mechanism to assure that consistent
and effective inspection and maintenance and enforcement activities are
occurring and will occur in the future throughout OU2. These objectives and
- those detailed below will be achieved primarily through the implementation of
institutional controls defined in this Plan. Future owners of any portion of the Site
will be bound by the provisions of this Plan that are relevant to property they own
or control.

Implementation of this Plan will be through the City of Midvale's
development review, excavation permit, and construction specifications
processes. Midvale City will add the criteria referenced in this Plan to each of the
governing ordinances for the process in question. Staff will review the
application in question to verify that it meets the provisions of all applicable City
Ordinances, including the requirements set forth in this Pian and added to the
Midvale City Code. In addition to adding the requirements of this Plan to Midvale
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Ordinances, an information packet will be developed for potential land and
business owners. The information provided will include an history of the site, the
remedy implemented and any restrictions or additional requirements of the land
owner related to a location on a former Superfund site.

~ This Plan has been prepared as a mechanism to assure that consistent
and effective inspection and maintenance and enforcement activities are
occurring and will occur in the future throughout OU2. These objectives and
those detailed below will be achieved primarily through the implementation of
_ institutional controls defined in this Plan. Future owners of any portion of the Site
will be bound by the provisions of this Pian that are relevant to property they own
or control.

The specific objectives of this Plan are as follows:

¢ To describe the process through which binding and enforceable public
ICs will be developed and implemented that will facilitate future
construction activities on the Site while at the same time maintaining
the short-term and long-term effectiveness of the remedy established
in the OU2 ROD.

* To establish controls relating to the management and disposal of OU2
soils and wastes during and after Site development.

¢ To establish controls on the replacement of the vegetated soil cover
system with other types of development-oriented covers and barriers.

¢ To provide for the long-term operation and maintenance of
development-oriented covers and barriers that are installed in lieu of
the vegetated soil cover system.

+ To establish water management controls to minimize adverse effects
on the groundwater remedy selected in the OU2 ROD. These water
management ICs will apply to storm water, irrigation, and wet utilities
within certain defined areas of QU2 (and a portion of QU1).

« To establish controls on future construction-related activities (deep
excavations, borings, or foundations) to prevent cross-contamination
between aquifers within a defined area of OU2. '

+ To establish controls on groundwater use.

¢ To establish the requirements through which single family residential
uses will be allowed.

+ To establish vapor mitigation controls relating to buildings within
defined areas of OU2 (and a portion of OU1).

2-
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o To identify the specific mechanisms (such as City ordinance(s),
building permit and inspection requirements, etc.) that will be used to
establish and enforce the institutional controls established in this Plan.

o To identify the roles and responsibilities that private parties and
federal, state, local, and municipal entities will perform and undertake
in order to implement this Plan, including oversight and enforcement.

i COVERS AND MATERIALS MANAGEMENT

To reduce the risk of exposure to contaminants present at OU2, a
vegetated soil cover system designed to achieve positive surface water drainage
will be constructed over existing smelter wastes, native soils, and slag located on
OU2. Operation and maintenance activities associated with this soil cover
system will be provided for in a separate Operation and Maintenance Plan. If
and when redevelopment occurs within the boundaries of OU2, it is anticipated
that in certain redeveloped areas, the cover system will be replaced with other
forms of development-oriented covers, such as structures (i.e., building
footprints), hardscape (i.e., sidewalks, parking lots, roads, etc.), and vegetated
landscaped areas. This Plan establishes the process through which the final
vegetated soil cover system will be replaced and modified as necessary for
redevelopment and describes how long-term operation and maintenance will be
accomplished on redeveloped parcels of land within the Site.

In order to facilitate materials management in relation to any future
excavation activities, a demarcation layer, consisting of a minimum of 24-inches
of slag or other bright, geotextile fabric, will be installed beneath all barriers and
covers. This demarcation layer marks the interface between the barriers and
covers and materials that is potentially impacted from historic smelter operations.
In any future excavation operations, excavated materials must be managed
appropriately and any disturbed demarcation materials must be replaced at the
appropriate level to ensure that all potentially impacted materials remain beneath
a permanent demarcation layer.

The objectives of the institutional controls relating to cover systems and
solid media left at the site are as follows:

+ To minimize human exposure during and after construction to wastes
remaining in place.

* To effectively manage excavated material, including wastes, during
construction.

¢ To ensure that appropriate final covers are installed, inspected and
maintained during and after Site development (except that the
vegetated soil cover is not required to be installed within the Union
Pacific or UTA Property).
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To prevent cross-contamination from the shallow perched aquifer to
the upper sand and gravel and deep principal aquifers through future
construction or investigation activities (such as deep excavations,
borings, or foundations} within the Source Area defined on Exhibit A.

To prevent cross-contamination from the upper sand and gravel
aquifer to the deep principal aquifer within the Plume Area defined on
Exhibit A. :

A. Description of Specific Institutional Controls:

1.

Cover Maintenance. The individual landowners will be responsibte
for maintenance and repair of covers and barriers upon their
property. The City shall have the right to make necessary repairs
to covers and barriers if the landowner fails to do so in a timely or
appropriate manner. In that event, the City shall have the right to
recover its costs from the landowner. The City shall also have the
right, in its sole discretion, to charge the landowner a surcharge for
the costs of the City's work related to the property, in an amount
established by ordinance. This requirement does not apply to the
Union Pacific or UTA Property.

Storage of Excavated Materials. Materials excavated from beneath
final covers or other barriers must be segregated from clean cover
and barrier materials. Slag materials must also be segregated from
materials underlying the slag. Materials excavated from below the
demarcation layer may be stored on plastic and covered with
plastic or cloth tarp for a single 8-hour work shift. Storage for up to
24 hours adjacent to the work area is permitted if the storage area
is secured by temporary fencing. Storage beyond 24 hours must
be in roll off bins with secured tops or equivalent. Storage of slag
materials must limit or prevent human and environmental exposure
(e.g. limited access, dust suppression, etc.). Storage and
management of excavated materials must be described in
reasonable detail and performed in accordance with the Materials
Management Plan discussed below.

Replacement of Excavated Materials. Reasonable efforts should
be used to return excavated materials to the original excavation. If
excavated materials are returned to the excavation, any materials
beneath the demarcation layer must be placed first, with the
demarcation layer being replaced to the excavation and compacted
as appropriate, followed by restoration of an appropriate final
barrier or cover. To the extent practicable, any new demarcation
layers must tie into existing demarcation layers prior to the
placement of covers or barriers. If the demarcation layer consists
of slag, the minimum thickness must be 24-inches; otherwise a
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brightly-colored geotextile fabric must be used. Worn or damaged
geotextile demarcation material in an excavated area must be
replaced with new material. Any left over waste material must be
managed in accordance with this Plan,

Relocation of Excavated Materials. Reasonable efforts should be
used to appropriately re-distribute excess excavation materials
within the impacted property, in accordance with the requirements
of this Ptan. However, except for calcine wastes (described below),
excess excavation materials may also be relocated to any area
within QU2. In connection with any material relocation activities, a
demarcation layer consisting of a minimum 24-inch layer of slag or
other appropriate demarcation material shall be placed on top of
any potentially impacted materials, followed by an appropriate
cover consistent with the OU2 ROD. Womn or damaged geotextile
demarcation material must be reptaced with new material. Any new
demarcation layers shalt tie into existing demarcation iayers prior to
placement of final covers and barriers. Compaction requirements
from the City of Midvale must be satisfied. If the final barrier
consists of a vegetated soil cover, the minimum depth must be 18-
inches (24-inches for residential use) and the area must be re-
seeded and vegetation re-established. Relocation of materials to
undeveloped areas of OU2 must not result in slopes exceeding the
maximum slope established in the Remedial Design for OU2 or
otherwise adversely affect storm water management systems,

(a) Calcine Material. Calcine waste materials consist of dense,
fine-grained, purple-colored material. Calcine wastes will
generally be consolidated in areas to the immediate north
and west of the Pioneer Cemetery and will be covered with a
minimum 24-inch layer of slag or other demarcation material.
Calcine waste materials may not be relocated within OU-2
without the approval of EPA and DEQ, except that calcine
waste materials may be relocated, subject to the
requirements of this Plan, within the original Calcine Waste
Area designated in the OU2 ROD and the Remedial Design
without further approval.

Off-Site Disposal. Any soils or smelter waste that must be
disposed off-site must be disposed in a permitted landfill. Wastes
must be characterized in accordance with the requirements of the
permitted disposal facility. Off-site disposal of Waste Material in
excess of 10 cubic yards must also comply with Paragraph 13 of
the Consent Decree. "Waste Material," as defined under the
Consent Decree, includes any hazardous substances, any pollutant
or contaminant, or any solid waste.

-5.
BK 9065 PG 8414




-~

Plans and Approvals. Site plan approval as defined and required
by chapter 17-7-3 and regulated by 17-7-9 of the Midvale City
Zoning Ordinance shall be obtained before initial site development,
future redevelopment or change in land use. Applications shall be
made available through the City Community and Economic
Development Department. The application shall disclose the
presence of hazardous substances on the Site and identify the type
and location of reports pertaining to the location and type of
hazardous substances on the Site. In conjunction with the
submittal of the preliminary site plan application, the applicant shall
submit documentation that shall include an attestation that the
applicant is aware of the current Site condition and will comply with
all Institutional Controls. Applicant submittals and requirements
under the site plan approval process are summarized below which
are in addition to and in conjunction with the requirements identified
in 17-7-3 and 17-7-9 of the Midvale City Zoning Ordinance:

(a)  Applicant shall submit a plan illustrating the proposed
" construction and development. Preliminary and final site
plans of development shall be submitted for review and
approval. Preliminary and final devefopment plans must
designate the type and location of final barriers.

(b) A materials management plan must be provided with respect
to any construction activities that involve the management of
potentially contaminated materials (e.g., slag or underlying
materials). The materials management plan must
demonstrate that all such construction activities will be in
compliance with this Plan.

(c)  An air quality monitoring and dust suppression plan shall be
provided with respect to any construction activities that
involve the management of potentially contaminated
materials (e.g., slag or underlying materials). The plan will
ensure that National Ambient Air Quality Standards are met
for site contaminants at the boundary between the
construction area and the developed areas in addition to
State or local air quality requirements. Applicant may
request a waiver of the air monitoring requirements by
submitting relevant data demonstrating compliance with all
air quality standards under similar circumstances (similar
weather conditions, construction operations, site materials).

(d) Grading and drainage plans will be required and shall
specifically demonstrate the protection of final barriers from
erosion and ensure that drainage patterns are appropriate
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and consistent with the groundwater remedy adopted by
EPA. '

(e) A proposed monitoring and maintenance plan must be
provided by applicant to ensure that all barriers on the
proposed development site will be maintained in accordance
with this Plan.

§)) A road cut permit shall be required for any work in the public
right-of-way that breaches final site covers, per ordinance
12.12.150 of the Midvale City Municipal Code.

Intrusive Activities. If any intrusive exploratory activities (such as
excavations, borings, CPT soundings) or foundations (such as piles
or drilled shafts) are proposed for the Source or Plume Areas (as
defined on Exhibit A) at depths greater than 20 feet, approval must
first be obtained from the City of Midvale. The request for approval
must include a detailed description of the proposed exploration or
construction activity as well as the mechanism(s) that will be used
to prevent cross contamination between the two aquifers. The
request must be approved by the City of Midvale prior to
implementation of the work. An application process will be
established to enforce these restrictions.

B. Mechanism of implementation:

1.

Sections 17-7-3 and 17-7-9 of the Midvale City Zoning Ordinance
will be amended by Ordinance of the City Council to include the
provisions of Section Il.A.1 and 6 of this Plan.

Section 12.12.150 of the Midvale City Municipal Code, which
addresses excavations within the public right of way, will be
amended by Ordinance of the City Council to include Midvale Slag
0OU2 within the control area currently identified as Sharon Steel
ou2.

Midvale City's Construction Specifications will be amended to
include the provisions of Section 1.A.2-5 and 7 of this Plan.

. WATER MANAGEMENT

The shallow aquifer beneath a portion of the OU2 and OU1 areas of the
Site is contaminated, primarily with arsenic, as well as other substances.
Significant arsenic source areas are located in certain areas of OU2. Water
management on a portion of OU2 will focus on preventing new sources of water
from infiltrating water over and near the Source Areas depicted in Exhibit A.
Water management on portions of QU2 and OU1 will also focus on preventing
new sources of water from affecting the extent, direction, and flow of the arsenic
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plume within the Source and Plume Areas depicted on Exhibit A. The Source
and Plume Areas depicted on Exhibit A are merely illustrative.” At the time that
Subdivision (as defined by the Midvale City Code) occurs on any property within
a Source or Plume Area, the boundaries of these areas will be further defined,
surveyed, and demarcated on the small scale master plan, subdivision plat,
and/or other permanent record maintained by Midvale City for purposes of
enforcement. These institutional controls are in part based upon the conclusions
reached in a document prepared for EPA entitled: Technical Memorandum
Evaluation of Impact of Residential Irrigation on Arsenic Plume, Midvale Slag
Superfund Site, Operable Unit 2 (CDM 2004).

The objectives of the institutional controls relating to water management
are as follows;

» To minimize human exposure to contaminated groundwater.

* To effectively manage contaminated construction wastewater (pumped
groundwater).

* To minimize adverse impacts to the groundwater remedy selected in
the OU2 ROD by minimizing potential infiltration of water through
Source and Plume Areas.

A. Description of Specific Institutional Controls:

1. Prohibit all water wells on OU2 (excluding groundwater monitoring
wells).
2. Prohibit the disturbance of any groundwater monitoring wells

without prior approval by EPA and UDEQ. A rehabilitation or well
replacement plan must accompany any request to disturb a
monitoring well.

3. Prohibit unlined storm water detention basins within the boundaries
of or within 100 feet of a Source or Plume Area (Exhibit A). Liners
of detention basins must be impervious (detention basins will be
shown on construction plans relative to source area boundaries and
will be included in site plan applications).

'A more specific description of the "Source Area" is the point beginning at the north east corner of
the intersection of 7800 South and Bingham Junction Boulevard (to be constructed), thence north
along the eastern edge of the right-of-way for the Bingham Junction Boulevard to the Union
Pacific right-of-way, thence east along the Union Pacific right-of-way to the westem edge of the
right-of-way for Holden Street, thence south along such right-of-way to the southern edge of the
public railroad dock property, thence west to the eastern edge of the right-of-way for Bingham
Junction Boulevard; and also including the Calcine Waste Area as defined in the Remedial
Design. A more specific description of the "Plume Area” will be developed through the
subdivision process.
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Prohibit the bedding of wet utilities in slag.

Require that all wet utilities traversing Source and Plume Areas be
bedded in flowable concrete (flowfil). (Wet utility locations will be
shown on construction plans relative to source area boundaries and
will be included in site plan applications.)

Require low-permeability collars for all wet utilities within 100-feet of
the Source Area or Plume Area and that traverse a Source Area or
Plume Area somewhere along the utility alignment. Collars will be
installed at 50-foot intervals. Collar designs will be submitted with
the construction permit and site plan application discussed in
Section II.

Require a mechanism to limit infiltration of irrigation water within
Source Areas. Minimum measures for Source Areas may include
installing a buried impermeable barrier with drain system beneath
irrigated areas (or alternative with equivalent perfformance); large
trees or shrubs may be placed in sealed planter boxes (the location
of imigated areas and piping will be shown on construction plans
relative to source areas and will be included in site plan
applications).

For non-residential development within Source Areas, all building
permit applicants will be required to submit to the City an irrigation
plan in compliance with the provisions of this Plan. The City will
have the responsibility of approving and overseeing the

- implementation of the irrigation plan. For residential development

within Source Areas, Property Owners' Associations will have the
responsibility of reviewing, approving, and overseeing the
implementation of irrigation plans, as described more fully in
Section IV, below.

Prohibit the use of concrete rubble as fill material below the historic
high water table within 100-feet of a Source or Plume Area (except
as may be done during remedial action).

Require disposal of contaminated construction wastewater in
accordance with applicable environmental regulations (fo be
included in site plan application).

Mechanism of implementation:

1.

Sections 17-7-3 and 17-7-9 of the Midvale City Zoning Ordinance
will be amended by Ordinance of the City Council to include the
provisions of Section lll.A. 1, 7, and 8 of this Plan. This provision
will also include a requirement that private covenants and deed
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restrictions will acknowledge this Plan and require compliance
therewith.

2. The Midvale City Standard Construction Specifications will be
amended by Ordinance of the City Council to include the provisions
of Section lI.A.2-6, 9 and 10 of this Plan.

3. All subdivision plats and site plans for development within the
Source and Plume areas identified on Exhibit A shall be created
and managed in accordance with the Midvale City Zoning
Ordinance and enforced through existing laws.

IV. MEASURES TO ALLOW SINGLE FAMILY RESIDENTIAL USES

The OU2 ROD permits residential development in the form of multi-family
dwellings. Such development requires the placement of two-feet of clean soils
as a final cover. Although the OU2 ROD does not anticipate single-family
residential homes, it does not prohibit this type of development. The following
controls have been developed to permit single-family residential development on
OU2. This Section IV does not apply to the Union Pacific or UTA Property.

With respect to any and ali single-family housing that will be constructed
on QU2 (including traditional detached units, twin homes, duplexes, triplexes,
and townhouses), developers will be required to comply with this Plan in
connection with any such development, including specifically the materials
management requirements described above. The clean fill barrier portion of the
materials must be at least 24 inches for single-family residential use. The City
will also impose restrictions on permissible landscaping within OU2, which will be
designed to minimize the potential breaching of final barriers and to minimize
contact with underlying smelter wastes. These ICs will generally be enforced
through the City's building permit process.

Midvale City's building permit process will function as the primary
enforcement mechanism for excavation and materials management controls after
initial home construction. In addition, excavation and grading activities not
otherwise requiring a City building permit performed after initial home
construction will be managed through Property Owners' Associations ("POAs")
and private Covenants, Conditions, and Restrictions ("CC&Rs"). Midvale City will
require, through the planned development review process, that new residential
developments within OU2 provide CC & Rs governing maintenance of common
areas, private roads, and other amenities. CC&Rs are implemented and
enforced through POAs. As an added requirement to residential developments
within QU2, the City will require that CC&Rs will include information concerning
the propenrty's status as a former Superfund site and the restrictions concerning
excavations identified in Section H of this Plan are disclosed to and followed by
the POA. All landscape plans as to all residential properties within OU2 shall be
reviewed and approved by the POA to ensure that applicable landscaping
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limitations are met as well as that covers and barriers are maintained and that
excavated materials are managed in accordance with the requirements of
Section Il of this Plan.

In addition to materials management issues, the presence of chlorinated
organic contaminants including perchloroethylene in the Upper Sand & Gravel
Aquifer creates the potential for migration of contaminant vapors into future
structures. Mitigation measures to address potential vapor intrusion will be
required only for buiidings within the area designated on Exhibit B, unless risks
are demonstrated to be below a level of concern to the satisfaction of Region 8
EPA. Mitigation measures may include vapor barriers or other engineering
methods commonly employed to reduce risks from radon. The areas of OU2
(and part of OU1) subject to this requirement are illustrated on Exhibit B.

A. Specific Institutional Controls:

1. New Residential Developments

(a) As part of the City's Small Area Master Plan process,
residential developments which are required to comply with
this Plan will be required to submit the following information:

(b) Grading plans which indicate the depth of clean fill on
residential and recreational lots. The OU2 ROD requires a
minimum twe-foot depth but developers may install
additional cover. At the time that the Conditional Use Permit
for the Small Scale Master Plan is granted, the City will
identify the depth of clean fill for the specific development
("CUP Approved Depth”). The CUP Approved Depth will be
a uniform depth of fill number equal to the most shallow fill
area located within the relevant development area.

(c)  Conditions, Covenants and Restrictions to be filed with the
Subdivision Plat which include the creation of a Property
Owners Association and non-building permit excavation and
grading restrictions as identified below.

(d)  The City will develop limitations on permissible landscaping
within OU2, which will be designed to minimize the potential
hreaching of final barriers and to minimize contact with
underlying smelter wastes.

(e) Unless risks are demonstrated to be below a level of
concem to the satisfaction of Region 8 EPA, for all buildings
within the area depicted in Exhibit B, appropriate vapor
mitigation measures will be implemented, including vapor
barriers or other engineering methods, such as venting
systems, commonly employed to reduce risks from radon.
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2. Activities Subject to Building Permit

(a) For all activities after initial home construction that require a
building permit which involve excavations exceeding the
CUP Approved Depth, a materials management plan will be
required as part of the Midvale City Building Permit and
Inspection process. The City will oversee implementation of
the materials management plan. Prior to issuance of a
Certificate of Occupancy by the Midvale City Building
Official, the owner or developer will submit a certification that
final depth of clean fill meets or exceeds the CUP Approved
Depth.

(b)  All materials from excavations deeper than the CUP
Approved Depth will be segregated to prevent mixing with
the clean barrier soils and will be managed, and demarcation
materials and covers replaced, in accordance with Section Il
of this Plan.

3. Activities Not Subject to Building Permits

(a)  All property owners must submit a landscape and excavation
ptan to the POA prior to beginning any excavation or grading
activities.

(b) Al property owners within any Source Area as depicted on
Exhibit A will be required to submit to the POA an irrigation
plan in compliance with the provisions of Section IlI of this
Plan. The POA will have the responsibility of approving and
overseeing the implementation of the irrigation plan.

(c) Al grading activities which result in a final area with less
~ than the CUP Approved Depth are prohibited. Importation of
clean fill will be required to achieve desired landscaping
elevations.

(d) All excavations deeper than the cover soil layer (minimum
24-inches) will be prohibited except through the POA, All
such excavation activities must be performed in compliance
with the requirements of Section Il of this Plan.

B. Mechanism of iImplementation:

1. Section 17-7-9 of the Midvale City Zoning Ordinance will be
amended by Ordinance of the City Council to include the provisions
of Section IV A of this Plan.

-12-
BK 9065 PG 8421



V. OVERSIGHT AND ENFORCEMENT ROLES AND RESPONSIBILITIES;
MODIFICATION OF PLAN

Midvale City (the City) Department of Community.and Economic
Development will be the primary enforcement and oversight agency. Compliance
with the ICs is the responsibility of the landowner, property owners associations,
contractors and subcontractors working within the Site. The type and frequency
of ingpections and required maintenance of remedy components and related Site
security, will be detailed in an O&M Plan to be developed in connection with the
remedial action.

This Plan and the rules, regulations, ordinances, and covenants adopted
hereunder may be revised from time to time as may be necessary or desirable to
clarify its provisions or to incorporate new or modified requirements, as follows.
The affected landowner(s), Midvale City, DEQ, or EPA may propose changes to
this Plan. All proposed changes will be reviewed by the affected landowner(s),
Midvale City, DEQ, and EPA prior fo adoption by the Midvale City Council.
Copies of revised documents will be delivered to all entities with oversight and
enforcement roles and responsibilities listed below.

A. Midvale City responsibilities:

¢ Develop and process required ordinance changes to implement the
provisions of this Plan.

¢ Undertake appropriate enforcement action to include repair of covers and
barriers, if the landowner is unresponsive. City will enforce repair and
collection of costs through Title 7 — Administrative Code Enforcement
Program of the Midvale City Municipal Code.

Review of site plan applications and issuance of final site plan approval.
Review of road cut permit applications and issuance of pemmits.

Initial site development and post-development inspections to ensure
compliance with construction permit will include assessment of
compliance with this plan.

o Verify compliance with requirements to allow single family residential
uses in accordance with this plan will occur as part of the City’s standard
conditional use permit process.

+ Verify that private covenants and deed restrictions are in place and
contain applicable ICs for single family residential developments including
the requirements of this Plan relating to homeowners association (or
similar entity) responsibilities concerning landscaping, irrigation and
excavation, '

B. EPA and UDEQ Responsibilities:

Review proposed provisions of Midvale City Code implementing this plan.
Review groundwater pumping and discharge plan if construction pumping
is hecessary,
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e Perform monitoring of groundwater quality to assess performance of
remedial action.

C. Landowner/POA Responsibilities:

Control Site access.

Implement the operation and maintenance plan for QU2.

Repair covers and barriers as necessary.

Comply with provisions of construction permit, including air quality
monitoring requirements. '

Comply with disposal facility requirements for off-Site waste disposal.
Comply with appropriate regulations for disposition of construction
wastewater.

o Establish private covenants and deed restrictions requiring that future land
owners comply with applicable requirements set forth in this Plan.
Prohibit disturbances of monitoring wells.

Oversee and enforce excavation, irrigation, and landscaping controls.
Oversee maintenance of landscaped areas.

Provide access to EPA, UDEQ, Midvale City relating to environmental
issues, including institutional controls and groundwater monitoring.

A summary of the oversight and enforcement roles and responsibilities
may be prepared to facilitate the implementation of this Plan.
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EXHIBITE

Ju-.t—.nsq,‘.
i\ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 8
« er"" 999 18™ STREET - SUITE 300
DENVER, CO 80202-2466
Phone 800-227-8917
http:/fwww.epa.goviregion08
SEP ¢ i
Ref: ENF-L
Bradley R. Cahoon
Sneli & Willmer, LLP

15 West South Temple, Suite 1200
Gateway Tower West
Salt Lake City, Utah 84101

RE: Sharon Steel Purchase & Redevelopment, Reasonable Steps Letter

Dear Brad,

We are writing in response to your letter of August 8, 2003 regarding the steps your clients have
and will be taking to maintain their status as bona fide prospective purchasers (BFPP) of the
Sharon Steel Superfund Site in Midvale, Utah. We (representatives of EPA and UDEQ) met
with you, your clients, and a representative of ERM in Salt Lake City on July 9, 2003 to discuss
your clients’ plans for redevelopment of the site. This response is based upon representations
made at that meeting as well as information provided in your letter of August 8. In discussing
your client’s status, we will be referencing EPA’s “Common Elements” Guidance (March 6,
2003) which summarizes the statute’s requirements to qualify and maintain BFPP status.

All Appropriate Inquiry: We understand that ERM is undertaking a Phase [ Environmental
Assessment for the site. This assessment includes a thorough review of the Sharon Steel Site

administrative record, in addition to the ASTM standard requirements. We believe that this
inquiry meets the standard of *“all appropriate inquiry."”

Affiliation: You represent that your clients, referred to collectively as the “Development Group,™
have no past or present familial, contractual, corporate or financial relationships with Mining
Remedial Recovery Company or its predecessor, the Sharon Steel Corporation, the potentially
responsible parties at this Site. This representation satisfies the statutory threshold of no

affiliation.

Compliance with Land Use Restrictions and Institutional Controls: The Development Group has
agreed to maintain compliance with existing restrictions and controls. Based on our
understanding of the Group’s site modification plan and the land uses conlemplated by
redevelopment, the existing land use restrictions and institutional controfs will likely need Lo be
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changed in future. We understand that your clients will work with EPA and UDEQ (sometimes
“the agencies™) and the City of Midvale to revise restrictions and controls as necessary, and will
abide by any changed requirements once they are finalized.

Reasonable Steps: The Development Group has agreed to take necessary steps to stop continuing
releases, prevent future releases and prevent or limit exposure. We agree with your assertion that
“reasonable steps™ does not include removal of contaminated soils (except for excavation
necessary to effectuate redevelopment) or extraction and treatment of groundwater. [f excavation
for redevelopment involves extraction of contaminated materials, there must be proper disposal
of those materials.

Continuing Obligations: I[n your August 8 letter, you outlined activities that we identified at our
July 9 meeting as likely ongoing obligations. We agree, in the main, with your outline. We
would, however, offer the following clarifications from our perspective;

e Any structures located on the cap must be designed and constructed in a manner that will
not affect the integrity of the cap.

e Continued access will need to be provided to UDEQ and EPA and their designees,
including the City of Midvale, for inspections and ongoing operations and maintenance as
outlined in your August 8 letter.

e Restoration or reconstruction of the cap will not be required except as necessary to
maintain the integrity of the remedy during or after site modification construction
activities approved by the City of Midvale and the agencies.

e The Development Group and its successors will not be required to perform operation and
maintenance of the cap except as related to site modification. This is an area we need to
discuss in more detail after site modification plans (and associated engineering), become
more fully developed.

s Ag discussed above, once the site modification plan is developed and approved, and once
the redevelopment plan is in the City of Midvale’s approval process, the agencies will
need to work with you and the City to develop a package of land use restrictions and
institutional controls to ensure protectiveness and remedy integrity after redevelopment.

Based on our understanding of the nature of the redevelopment your client is proposing, we
anticipate that EPA and UDEQ may need to modify the remedy described and selected in the
Sharon Steel Record of Decision. Following is an outline of how we anticipate the process may
unfold from here:
¢ ERM submits thie site modification plan to EPA, UDEQ and Midvale for review and
approval. The agencies’ review will focus on remedy integrity and long term
protectiveness.
¢ Development Group proceeds through Midvale’s planning review process and obtains
approval of its redevelopment plans.
¢ Based on the approved plans, EPA and UDEQ prepare an Explanation of Significant
Differences (ESD) or ROD Modification (ROD Mod) outlining changes to the remedy
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and making necessary findings regarding remedy protectiveness. (This is a notice-and-
comment rulemaking process constituting “final agency action” within the meaning of the
Administrative Procedures Act.) '

s After the ESD/ROD Mod is completed, the parties petition for termination of the Partial
Consent Decree. :

The State of Utah has no statutes, regulations or guidclines which are comparable to EPA’s
“reasonable steps” authorities. However, UDEQ joins in this letter based upon its contractual
relationship with EPA and upon the Utah Hazardous Substances Mitigation Act, Utah Code §§
19-6-301 et seq.; it is believed that compliance with the EPA “reasonable steps™ will result in

compliance with the Utah Act.

This letter is based upon the representations made by and on behalf of the Development Group
and assumed performance by the Development Groups, or its successors, of the future
obligations mentioned herein. . If it later appears that the representations were materially untrue or
the Development Group, or its successors, fails to perform the future obligations, this letter may,
in the discretion of EPA and/or UDEQ, be rescinded.

We hope this letter answers your questions and addresses your client’s needs. Please don’t
hesitate to contact Joni Teter or Rebecca Thomas (EPA) or Liz Yeomans or Alan Fletcher
(UDEQ) if you have further questions (contact information below). We look forward to working
with you on this exciting project.

Joni Teter 303/312-6553 teter.joni@epa.gov
Rebecca Thomas 303/312-6552 thomas.Rebecca@epa.gov
Liz Yeomans 801/536-4092 eyeomans@utah.gov

Alan Fletcher 801/536-4118 afletcher@utah.gov

Best regards

Katharine J. Teter

Senior Enforcement Attomey

U.S. EPA Region 8

“Dpeincd Wb

Dianne R. Nielson
Executive Director
Utah Department of Environmental Quality
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SALT LAKE CITY, UTAH
LAY OFFICES
15 West South Temple, Suite 1200 FHOENIX, ARIZONA
Gateway Tower West
Salt Lake Ciry, Utah 84101 TUCSON, ARIZONA
(801) 257-1900
Fax: (801) 257-1800 TRVINE, CALIEORNIA
wwwswlaw.com
' Bradley R. Cahoon (801) 257-1948 LAS VEGAS, NEVADA
beahoon@swlaw.com August 13, 2004 :

Katharine (Joni) Teter, Esq.
Karen Kellen, Esq.

US EPA Region 8 ENF-L
999 18th St.

Suite 500

Denver, CO 80202

F. Alan Fletcher, Esqg.

Utah Department of Environmental Quality

Division of Environmental Remediation & Reclamation
168 North 1950 West, 1% Floor

Salt Lake City, UT 84116

Re:  Silver Refinery Area Purchase and Redevelopment
Dear Joni, Karen and Alan:

I am writing on behalf of my client, Createrra, Inc. who has obtained an option to
purchase the approximately 11 acre parcel of real property known as the Silver Refinery Area in
Midvale, Salt Lake County, Utah from the current owner Mining Remedial Recovery Company.
Createrra plans to exercise the option, take title to and redevelop the Silver Refinery Area in
working with the City of Midvale.

As agreed in our phone conference with Joni Teter and Bob Homiak of U.S. EPA on
August 10, 2004, the purpose of this letter is to support paragraph 9 of the Stipulation and Joint
Motion for Modification and Termination of Partial Consent Decree to be filed in the United
States District Court for the District of Utah, Civil No. 89-C-136 ("Action") confirming the
status of Createrra as a bona fide prospective purchaser (“BFPP") of the Silver Refinery Area
under CERCLA § 101(40), 42 U.S.C. § 9601(40).

Createrra has retained or will retain a qualified environmental consultant to complete all
appropriate inquiry by preparing a Phase I environmental site assessment for the Silver Refinery
Area. The Phase I will satisfy the all appropriate inquiry requirement of the BFPP defense.

Createrra is not potentially liable or affiliated with any other person or entity who is
potentially liable for response costs associated with the Silver Refinery Area. As such, Createrra
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does not and will not have any affiliation with the current owner, Mining Remedial Recovery
Company, or its predecessors or operators in interest of the Silver Refinery Area.

Concerning land use restrictions and institutional controls, Createrra understands that the
Silver Refinery Area redevelopment and future use will be subject to land use restrictions and
institutional controls required by the Partial Consent Decree, as modified, and the Institutional
Conirol Process Plan pertaining to the Silver Refinery Area. Createrra understands that it must
comply with any land use restrictions, and must not impede the effectiveness or integrity of any
institutional control, for the Silver Refinery Area. Further, Createrra understands that it will
need to take reasonable steps to stop continuing releases, prevent threatened future releases and
prevent or limit human, environmental or natural resources exposure to earlier hazardous
substance releases on the Silver Refinery Area. However, EPA has recognized that satisfaction
of these reasonable steps does not include removal of contaminated soil or extraction and
treatment of contaminated ground water. See EPA Common Elements Guidance Memorandum
(March 6, 2003).

Createrra also understands that it will need to satisfy the cooperation, assistance and
access requirements by complying with Section XIV ACCESS AND INSTITUTIONAL
CONTROLS of the modified Partial Consent Decree. To the extent the Agencies issue
CERCLA information requests or administrative subpoenas, Createrra simply will need to
comply with the same. To the extent a release of hazardous substances occurs after purchase,
Createrra would need to comply with applicable legal notification requirements.

Should you have any questions or need additional information please contact me any

time,
Very truly yours,
SNELL & WiLMER L.L.P.
ey 0
BRC:hks

cc viaemail: Benjamin R. Magelsen

3104551
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Ref: ENF-L
Jammary 21, 2004
Bradley Cahoon, Esq.
Snell & Wilmer, LLP. .
‘Gateway Tower West
15 West South Temple, Ste 1200

Salt Lake City, Utah 84101
Dear Mr Ct;hoon'

Pursuant to your requnst, the U.S. Environmental Protection Agency (“EPA") has
anulyzed thc apphcabmty of the covmant in the Partial Consent Decree captioned United States
"of A 2 : al, (Civ. No. 86-C-924]) to your client who wishes to
purchase the Sharon Steelﬂvhdvale Taﬂmgs property. The Partial Consent Decree indicates that
the U.S. covenants not to suc “‘any person which comes to own or operate any or all of the
Teilings Site ...” “as to any matter a.lleged in either or both of the Actions, m,cludmg any Future
Liability witb regard to the Tailings Site...."”

Thus, EPA will not seck to assert liability against the prospective purchaser of the
property under Sections 106 or 107 of the Comprehensive Environmental Response,
Compensation and Lisbility Act, 42 U.S.C. §§ 9606 or 9607, subject to the reservations,
reopeners and all other applicable requirements of the Partial Consent Decree and to the
prospective purchaser’s continued comphancc with the terms of Section 101(40) of CERCLA, 42
U.S.C. §9601(40) (such terms arising from the new Brownfields amendments of 2002).

Please feel free to call me at (303) 312-6853 if you have any further questiona.
Sincerely,

A Do

Matthew Cohn
Legal Enforcement Program
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