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ENCROACHMENT AGREEMENT

THIS ENCROACHMENT AGREEMENT (this"Agreement") made this 19 day ofJuly
2018, by and between PROSPECTOR SQUARE PROPERTY OWNER'S ASSOCIATION, a

Utah non-profitcorporation("PSPOA") and SMP 1791,LLC, a Massachusettslimitedliability

company ("SMP").

RECITALS

1. WHEREAS, thePSPOA owns and controlstheuse of allcommon areasand facilities(the
"Common Areas") in the ProspectorSquare Subdivision(the"Subdivision"),as the same is

designatedon the officialplatthereof,forthe benefitof the owners of thepropertywithinthe

Subdivision;

2. WHEREAS, SMP isthecurrentrecordtitleowner ofthatcertainrealpropertycommonly
known as 1791 ProspectorAvenue, Lot G, Park City,Utah (the"Property");

3. WHEREAS, SMP desirestobuildamulti-unitresidentialbuildingon thePropertytogether
with subterraneanparkingareasforresidentsof thebuilding;

4. WHEREAS, in orderforthesubterraneanparkingareato have enough spaceto createa

safeturningradiusforparkingcars,itisnecessaryforSMP to encroach ten (10)feetunder the

Common Areas;

5. WHEREAS, the partieswish to establishconditionsfor PSPOA's consent to the

encroachment,themaintenance ofthefacilitiesand featuresinstalledthereinand theliabilityfor

any damage or losscausedthereby;

NOW THEREFORE and in considerationof the terms,conditionsand covenantshereafterset

forth,thepartiesagreeasfollows:

AGREEMENT

1. SMP acknowledges that the Encroachment constitutesan encroachment onto the

underground sectionoftheCommon Areas and thatthelocationof saidEncroachment isdepicted
on ExhibitA.

2. PSPOA hereby consentstotheencroachment depictedinExhibitA, and grantsSMP, and

itssuccessorsand assigns,an easement therefor,relinquishingany rightPSPOA would have to



preventor remove saidEncroachment, presentlyand prospectively,but expresslysubjectto and

only forso long astherightsand obligationsestablishedhereunderareobserved.

3. SMP (oritssuccessors)in accordance with applicablebuildingcodes,shallmaintainall

Encroachments and shallpromptly repairany damage or disruptiontothe surroundingCommon

Area. Should SMP (oritssuccessors)failtodo so,thePSPOA may repairany disturbed,damaged
orunmitigatedcommon area,by any means determinedsuitableinPSPOA's solediscretion,and

SMP or itssuccessorsshallbe liableforthecostthereof.

4. SMP (oritssuccessors)shallhave the soleobligationforthetimelymaintenance,repair
and/orreplacementofthefacilitiescomprisingtheEncroachment, which shallbe maintainedina

safeand attractivecondition.SMP (oritssuccessors)shallhave reasonablerightof temporary
accessacrossand upon theCommon Areas to accomplish such purposes. NeitherSMP nor its

successorsshallhave therightto expand, add or extendtheEncroachments, nor to replaceany

existingfacilitiesand featureswith dissimilarones,without applicationto,and expresswritten

approvalof PSPOA priortoreplacement,which approvalmay be grantedor deniedinPSPOA's

solediscretion.

5. Except asmay be necessarytopreservePSPOA property,or intheeventof an emergency
or to comply with any law,PSPOA shallnot actor failto actin theuse of itspropertyso as to

causelossor damage totheEncroachment designatedinthisAgreement. PSPOA shallotherwise

retainalllawfulrighttoenterupon theCommon Area foralllawfulpurposes.

6. SMP (oritssuccessors)shallbear allriskofpersonalinjuryand propertylossarisingfrom

theinstallationand/oruse ofthefacilitiesand featurescomprisingtheEncroachment. SMP (and
itssuccessors)shallestablishand maintain,atitssoleexpense,publicliabilityinsurancecoverage

againstriskof injurytopersonsand propertylossinsuch amounts and coverageconditionsasare

acceptabletoPSPOA initsreasonablediscretion.PSPOA shallbe named asan AdditionalInsured

concerning such coverage,to the reasonable extent of the risk of damage posed by the

Encroachment tothepropertyofPSPOA orthatofany privateparty,aswellastotheriskofinjury
topersonsusingthefacilitiesor inany way exposed thereto.

SMP (and itssuccessors)shallfurtherindemnify and hold harmless PSPOA, itsagents,

employees, officers,lotowners and members from any and allclaimsand liabilityforinjuryand

lossarisingfrom the existenceof the Encroachment and/oruse of any object,facilityor thing
thereon,includingbutnot limitedtopersonalinjuryto SMP, itssuccessors,or itstenants'guests
and invitees,aswell astothepublicatlarge,and includingany attorneyfeesincurredby PSPOA

in connection with any claim arisingfrom injuriessustainedupon or on account of the

Encroachment.

7. In the event eitherparty incurs attorneys'fees or courtcostsin order to enforcethis

Agreement, with orwithoutjudicialintervention,theprevailingpartyinsuch adjudicationshallbe

awarded itsreasonablecostsand attorneys'fees,includingthoseincurredon appeal.

8. The provisionshereof shallbe binding upon the partiesand theirsuccessors,however

designatedorinwhateverrepresentativecapacityfortheowners oftherespectivepropertiesnamed

herein.
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9. The propertyaffectedhereby isidentifiedasfollows:

ALL OF LOTS 48A, 48B AND 48C, PROSPECTOR SQUARE
SUPPLEMENTAL AMENDMENT TO LOT G SUBDIVSION, ACCORDING

TO THE OFFICIAL PLAT THEREOF, ON FILE AND OF RECORD IN THE

OFFICE OF THE SUMMIT COUNTY RECORDER, SUMMIT COUNTY,
UTAH

ParcelsNo. PSA-48A-SP-AM, PSA-48B-SP-AM and PSA-48C-SP-AM

SMP 1791, LLC, a Massachusetts limited PROSPECTOR SQUARE PROPERTY

liabilitycompany OWNER'S ASSOCIATION, a Utah non-

profi orporatio

By: Zac Wright By: Degy) $.'Pf-yY'
Its:VP ofReal EstateOperations

ItsQCFL-M

Stateof Utah )
:ss

County of Summit )

Te fo e inginstrumentwas du)y ackn wledged beforeme this day ofMay 2018,by
as VI Of fSMP 1791,LLC.

NARITROTTER
407ARYPWUC*STATEOFlifAM

MyComissionExpIresJanuay8,2020 L
COMMISSIONNUMBER686378

Notary Public

Stateof Utah )
:ss

County of Summit )

Te foregom nstrument was knowl ged eforeme this d yo 2018, by
(M * as ffff .e ofProspectorSquareProperty

Owner's Assocation.

NARITROTTER Notary Public

MyComissionExpiresJanuay8,2020
COMMISSIONNUMBER686378
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Exhibit A

--
Prospector Ave -----

N 64024'00"E
304.00'

DashedLineDenotes a coa EncroachmentArea

S64.24'48"W
304.00'

Encroachment Dimensions

159'-15/8"+/-

10'-0"
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