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COMMON AREA MAINTENANCE AGREEMENT

5
.
-

THIS COMMON AREA MAINTENANCE AGREEMENT ("Agreement") is made
as of the _2nd  day of October , 1989, by and between CPI/Bountiful Limited
Partnership, an ldaho limited partnership ("First Party"), and Albertson's,
Inc., a Delaware corporation ("Albertson's"),

1. Recltals.

1.1 Albertson's is the Owner of Parcel 2 and First Party is the
Owner of Parcels 1, 3 and 4 as shown on Exhibit "A" and more particularly
described in Schedule | attached hereto and incorporated herein by this

reference. Parcels 1 through 4 are hereinafter collectively referred to as the

"Shopping Center,”" Parcel 1, 2, 3 or 4 is sometimes referred to as "Parcel.”

1.2 By virtue of that certain document entitled "Declaration of
Restrictions and Grant of Easements" which: encumbers the Shoppin{g ‘Center and
is recorded concurrently herewith ("Declaration"), the Owners have imposed
certain restrictions on their Parcels and have executed reciprocal rasements
each in favor of the other covering those portions of the Shopping Center
defined in the Declaration as "Common Area."

1.3 The Owners desire to provide for the common operation,
cleaning, maintenance, repair, replacement and insurance of the Common Area
within the Shopping Center as hereinafter provided,

1.4 All of the terms in this Agreement shall have the meanings set
forth in the Declaration, the provisions of which are incorporated herein by
this reference. In the event of any conflict between the terms of this
Agreement a:d the Declaration, the Declaration shall control.

2. Maintenance Standards.

2.1 Commencing on the date Albertson's first opens its building on
Parcel 2 for business, the Maintenance Director shall, except as hereinafter
provided, maintain the Common Area at all times in good and clean condition
and repalr, said maintenance Lo include, withoul limitation, the following:

(a) Maintaining, repairing and resurfa-cing, when necessary,
all paved surfaces in a level, smooth and evenly covered condition with the
type of surfacing material originally installed or such substitute as shall in

all respects be equal or superior in quality, use and durability; and

;
Y

restriping, when necessary;
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(b) Removing all snow, papers, debris, filth and refuse and
thoroughly sweeping the area to the extent reasonably necessary to keep
the area in a clean and orderly condition;

(c) Maintaining, repairing and replacing, when necessary, all
traffic directional signs, markers and lines;

(d) Operating, maintaining, repairing and replacing, when
necessary, such artificial lighting facilities as shall be reasonably required
(except for the "After Hours Lighting" described in Article 3 below);

(e) Maintaining all landscaped areas (including, without
limitation, those on the perimeter of the Shopping Center); maintezining,
repairing and replacing, when necessary, automatic sprinkler systems and
water lines; and replacing shrubs and other lapndscaping as is necessary;

(f) Maintaining, repairing and replacing, when necessary, all
Common Area walls (including, without limitation, all fences, walls or
bagricades constructed pursuant to Section 4.4 of the Declaration);

(g) Maintaining, repairing and replacing, when necessary, all
storm drains, sewers and other utility lines and facilities not dedicated to
the public or conveyed to any public or private utility which are necessary
for the operation of the buildings and improvements located in the
Shopping Center (with the cost of all such items being allocated between
the Owners of all buildings and improvements serviced or to be serviced
by said facilities on the basis of their respective Build.i.g Areas);

(h)  Keeping the Center Pylon Signs (as desciibed in the
Declaration) lighted from dusk to dawn or during such other times
mutually agreed in writing by the businesses designated thereon;

(i) Maintaining, repairing and replacing, when necessary, the
Center Pylon Sign pylon structures shown on Exhibit "A" (except for the
sign fascia and cans which shall be supplied and maintained by the
businesses designated thereon). Notwithstanding the other provisions of
this Agreement, the cost of maintaining, repairing and replacing the
Center Pylon Sign pylon structures shall be paid by the Owners of all
Parcels entitled to display designations thereon in the proportion that the
total square footage of each Owner's designation or designations bears to
the total square footage of all designations entitled to be displayed

thereor;; and

b4 b
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(j) Periorming itself or contracting with a third party or
parties to perform any of the services described herein; provided,
however, that the Maintenance Director shall remain responsible and liable
for the performance of all of said services in accordance with the terms of
this Agreement and for the performance of any such third party or parties
under any such contract or contracts.

2.2 In addition to the foregoing, the Maintenance Director chall
provide and maintain comprehensive general liability insurance with broad form
coverage endorsement (including broad form property damage endorsement)
insuring the Maintenance Director against claims for personal injury, bodily
injury or death, and property damage or destruction, occurring In, on or about
the Common Area., Such insurance shall be written with an insurer licensed to
do business in the State of Utah and First Party, Albertson's, ar}d.'all persons
who now or hereafter own or hold portions of the Shopping Center or building
space within the Shopping Center or any leasehold estate or other interest
therein as their respective interests may appear (provided that the Maintenance

Director is notified in writing of such interest) shall be named on the policy as 5

additional insureds. The limits of liability of all such insurance shall be not
less than $2,000,000 for personal injury or bodily injury or death of any one
persori, $2,000,000 for personal injury or bodily injury or death of more than
one person in one occurrence and $500,000 with respect to damage to or
destruction of property; or, in lieu of such coverage, a combined single limit
(covering personal injury, bodily injury or death and property damage or
destruction) with a limit of not less than $2,000,000 per occurrence. The'
Maintenance Director shall furnish First Party and Albertson's with certificates
evidencing such insurance. The policies of such insurance shall provide that
| the insurance represented by such certificates shall not be cancelled, materially
changed or nonrenewed without the giving of thirty (30) days prior written
notice to the holders of such insurance and the holders of such certificates. g

2.3 Anything in this Article 2 to the contrary notwithstanding, the ;
Maintenance Director shall not be responsible for the maintenance or insurance w

of any Service Facilities (as defined in the Declaration) or driveup or drive

LR

: through customer service facilities, which facilities shall be maintained by the
Owners thereof in good and clean condition and repair and in a quality and
condition comparable to the quality and condition of the maintenance of the

] balance of the Common Area. |In addition, the Owners of the Parcel or Parcels
f
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on which said facilities are located shall at all times (i) provide and maintain or
cause to be provided and maintained comprehensive general liability insurance
with broad form coverage endorsement (including broad form property damage
endorsement) insuring all persons who now or hereafter own or hold portions of
said facilities or any leasehold estate or other interest therein as their
respective interests may appear against claims for personal injury, bodily injury
or death or property damage or destruction occurring in, on or about said
facilities, and (ii) indemnify, defend and hold harmless the Owners and
occupants of all other Parcels from and against any and all liability, claims,
damages, expenses (including reasonable attorney's fees and reasonable
attorney's fees on any appeal), judgments, proceedings and causes of action,
for injury to or death of any person or damage to or destruction of any
property occurring in, on or about said facilities and arisin.g ‘g‘ut of the
performance or nonperformance of any of the obligations of the Owners of the
Parcel or Parcels on which said facilities are located set forth in this
Section 2.3, unless caused by the negligent or willful act or omission of the
indemnified person, its agents, contractors or employees. Said insurance shall
be written with an insurer licensed to do business in the State of Utah and in
the amounts set forth in Section 2.2 above. The Owners of any such Parcel or
Parcels shall furnish the Maintenance Director and any other Owner or Prime
Lessee with certificates evidencing such insurance upon request., Thne
insurance which an Owner is required to maintain hereunder may be provided
under a blanket policy provided such policy otherwise complies with the
requirements of this Agreement. So long as an Owner has a net worth,
determined in accordance with generally accepted accounting principles, in
excess of $100,000,000.00, all or any part of such insurance carried by such
Owner may be provided under a program of self-insurance. |

2.4 The Maintenance Director agrees to indemnify, defend and hold
harmless the Owners and occupants of all Parcels from and against any and all
liability, claims, damages, expenses (including reasonable attorney's fees and
reasonable attorney's fees on any appeal), judgments, proceedings and causes
of action, for injury to or death of any person or damage to or destruction of
any property occurring in, on or about the Common Area (exclusive of any
Service Facilities or driveup or drive through customer service facilities) and
arising out of the performance or nonperformance of any of the obligations of

the Maintenancer: Director set forth in this Agreement, unless caused by the

648
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negligent or willful act or omission of the indemnified person, its u.gents,
contractors or empl. rees.
3. Lighting.

3.1 It is agreed that the artificial lighting for the Common Area shall
remain on while a majorilty of lhe businesses in the Shopping Center are open
for business, If artificial lighting for a time later than the foregoing ("After
Hours Lighting") is needed by any Owners or occupants, then such artificial
lights to service such Owners or occupants shall be separately metered or
otherwise nieasured or reasonably estimated and all expenses thereof shall be
paid by such Owners or occupants to the extent appropriate. Such Owners o~
occupants shzil pay a reduced proportion of the expense of lighting the balance
of the Common Area according to the extent to which such Owners or occupants
are lighting the Common Area by separately metered lights.

4, Taxes,

4,1 Each Owner shall pay direct to the tax collector when due the
real property taxes and other special taxes and assessments assessed against
the Owner's Parcel, including the portion of the Common Area on such Qwner's
Parcel; subject, however, to the right of any such Owner to contest the amount
or validity of all or any part of said taxes and assessments,

5, Maintenance Director.

5.1 The Owners hereby appoint the Owner of Parcel 1 as
Maintenance Director of the Shopping Center Common Area from and after the
date Albertson's first opens its building on Parcel 2 for business.

5.2 In the event the Maintenance Director defaults in the
performance of any of its obligations set forth in this Agreement, the Owners of
at least two (2) Parcels (provided that Parcel 2 is included within such group)
may remove the Maintenance Director upon written notico to the Owners of the
remaining Parcels in which event the Owners of a majority of the Parcels
(provided that Parcel 2 is included within such majority) shall abpoint another
person to be the Maintenance Director.

5.3 The Maintenance Director shall have the right, upon giving
ninety (90) days prior written notice to the Owners of the Shopping Center, to
resign as Maintenance Director in which event the Owners of a majority of the
Parcels (provided that Parcel 2 is included in such majority) shall appoint

another person to be the Maintenance Director.

.
E
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6, Reimbursement of Maintenance Director,

6.1 The Maintenance Director shall contract for and pay for all of
the items enumerated as maintenance and insurance expenses in Article 2
herein; provided, however, that the Maintenance Director shall .ot be entitled
to reimbursement of all or any portion of an Owner’'s pro rata share of any item
of Common Area maintenance or insurance expense, the pro rata share of which
for said Owner's Parcel exceeds Two Thousand Dollars ($2,000.00), without the
prior writton approval of the Ownor of said Parcol,

6.2 At least thirty (30) days prior to the initial commencement of the
cleaning and sweeping of the Common Area and any other Common Area
maintenance work done on a regular basis, the Maintenance Director shail
submit said Common Area maintenance w0rk for bid to at least three (3) bidders
approved in writing by the Consenting Owners (as defined in the.:» Qgclaraticn),
which approval shall not be unreasonably withheld or delayed. The names of
the bidding contractors or companies and the amounts of their respective bids
shall be furnished to the Consenting Owners by the Maintenance Director within
ten (10) days after receipt thereof. The Marintenance Director shall award the
contract to the low bidder unless che prior written consent of the Consenting
Owners to award the contract to a higher bidder is first obtained by the
M=* -tenance Director,

6.3 Upon thirty (30) days prior written notice from any Consenting
Owner, the Maintenance Director shall have the Common Area maintznance work,
or any portion thereof designated by said Owner, rebid in the manner set forth
in Section 6.2, and the Owners' shares of said Common Area maintenance work
shall thereafter be based on the amount of the lcwest bid unless the prior
written consent of the Consenting Owners to award the contract to a higher
bidder is first obtained by the Maintenance Director. Following a rebid of any
item or items of Common Area maintenance, no Consenting Owner shall have the
right to require a subsequent rebid of the same item or items for a period of at
least one (1) year. The foregoing notwithstanding, the Maintenance Director
shall not be required to rebid any item before the expiration of the term of the
applicable contract. In no event shall the Maintenance Director enter inte any
contract for all or any portion of the Common Area inaintenance work‘ for a term
in excess of one (1) year without the prior written approval of the Consenting

Owners,

&S50
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6.4 The Owners of ail the Parcels shall cause the Maintenance
Director to be reimbursed for all of its out-of-pocket expenses in performing
such services plus a maximum service charge of ten percent (10%) of said
expenses to cover management and administration costs; provided, however,
that tha Maintenance Director shall not be entitled to reimbursement from the
Owner of Parcel 2 of that portion of said Owner's pro rata share of the ten
percent (10%) service charge which is in excess of Three Hundred Fifty Dollars
($350.00) for any item of Common Area mainlenance or insurance expense
without the prior written approval of said Owner., The Common Area expenses
shall not include any costs incurred by the Maintenance Director for the
<ervices of a manager or management company or for office overhead or

.ipensation of its employees except to the extent included in the ten percent
(10%) service charge. .

6.5 The Maintenance Director agrees to perform its duties under this
Agreement on a nonprofit basis with an end to keeping such expenses at a
reasonable minimum.

7. Billing for Expenses.

7.1 The Owner of each Parcel (or its respective tenants or agents,
as it may direct) shall be billed monthly in arrears for its pro rata share of all
expenses incurred by the Maintenance Director in maintaining and insuring the
Common Area as provided above (including the ten percent [10%] service charge
described in Article 6 above) with the first billing date being the last day of
the first full calendar month following the date Albertson’s first opens its
building on Parcel 2 for business, Said bills shall be due and payable within
thirty (30) days after receipt of said bills and, if requested, copies of all
invoices, statements or other documents supporting same. The proportionate

share of the total Common Area expenses to be borne by each Owner for any

year shall be that percentage set forth below:

Maximum
Building Area
(Excluding Expansion

Arey) Percent
Parcel 1 12,313 18.82
Parcel 2 40,574 62.00
Parcel 3 5,050 7.72
Parcel 4 7,500 11.46
r'I’OTAL: 65,437 100.00

E3 871277 B 1316 P66 651
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In the event the Owner of a building expands its building into the Expansion
Area shown on Exhibit "A," the abovs percentages shall be recalculated based
upon any increase in tho total floor area (excluding mezzanines and basements
not used for the sale or display of merchandise) of said building from the
figures set forth above, The Maintenance Director shall not be entitled to
reimbursement from any Owner (or its tenants or agents) for any item of

Common Area maintenance or insurance expense (including the ten percent [10%]

service charge described in Article 6 above) for which a bill is not submitted to
| said Owner (or its tenants or agents, as it may direct) within ninety (90) days
[ after the end of the calendar year in wvhich said expense is incurred,
l 7.2 The Owner of Parcel 2 may, upon not less than ten (10) days
; prior written notice to the Maintenance Director, inspect the Maintenance
Director’'s records for all Common Area maintenance and insurance expenses
| incurred during the preceding calendar year at the Maintenance Director's
‘ General Offices or at such other location reasonably designated by the
Maintenance Directer at any time during reasonable business hours within one
(1) year after the end of said calendar year., If said inspection reveals an
overpayment of Common Area maintenance and insurance expenses (including the

ten percent [10%] service charge described in Article 6 above), the Maintenance

Director shall reimburse the Owner of each Parcel (or its respective tenants or
agents, as it may direct) its proportionate share of any such overpayment
within thirty (30) days after receipt of notice of determination, and of the
amount, of such overpayment, If said inspection reveals an underpayment of
Common Area maintenance and insurance expenses (including the ten percent
[10%] service charge described in Article 6 2bove but excluding all expenses for
which a statem:nt was not timely submitted pursuant to Section 7.1 above), the
Owner of each Parcel shall reimburse the Maintenance Director its proportionate
share of any such underpayment within thirty (30) days after receipt of proper
billing in accordance with Section 7.1. If said inspection reveaiz that the
Maintenance Director misstated Common Area maintenance and insurance
expenses by more than eight percent (8%), the Maintenance Director shall
reimburse the person making such inspection for all costs reasonably incurred
in making such inspection within thirty (30} day"s after receipt of notice of
determination, and of the amount, of any such misstatement. The Maintenance

Director's expenses for any calendar year shall be deemed correct if the Owner
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of Parcel 2 does not give the Maintenance Director written notice of any such
overpayment or underpayment within the one (1) year period provided,
8. Effect of Sale by Owner.

8.1 In the event an Owner sells all or any portion of its interest in
its Parcel, such Owner shall thereupon be released and discharged from any
and all obligations as Owner in connection with the property sold by it arising
under this Agreement after the sale and conveyance of title but shall remain
liable for all obligations arising under this Agreement prior to the sale and

conveyance of title. The new Owner of any such Parcel or any portion thereof

(including, without [limitation, sny Owner who acquires its interest by
foreclosure, trustee's sale or otherwise) shall be liable for all obligations arising
under this Agreement with respect to such Parcel or portion thereof after the
date of sale and convevance of title.

9. Default,

8.1 in the event any Owner fails or refuses to pay when due its
share of any bill for the Common Area maintenance and insurance expenses
described above (including the ten percent [10%] service charge described in
Article 6 above), which folure continues for a period of ten (10) days after

receipt of written notice thereof, such failure shall constitute a default and

legal action may thereafter be instituted against the defaulting Owner by the

Maintenance Director or othier person paying the maintenance or insurance
expenses (including the ten percent [10%] service charge described in Article 6
above) of the defaulting Owner ("Curing Party") for reimbursement plus
irterest from and after the date said bill was due and payable to and including
the date said bill is paid at a rate equal to 4‘he lesser of (i) the highest rate
allowed by law, and (ii) the rate two percent (2%) above the reference rate of
interest charged from time to time to corpgrate borrowers of the highest credit
standard by West One Bank (the lesser rate being hereinafter referred to as
the "Default Rate”). Furthermore, the Curing Party shall have a lien on the
iarcel of the defaulting Owner for the amount of said expenses (including the
ten percent [10%] service charge described in Article 6 above) plus accrued
interest as set forth above; provided, however, that if there be a bona fide
dispute as to the existence of such default or of the amount due and all
undisputed amounts are paid, there shall be no right to place a iien on such
Owner's Parcel until such dispute is settled by final court decree or mutual

agreement,
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9,2 In the event an Owner fails to pay when due all taxes and
assessments dascribed in Article 4 above, which failure continues for a period
of ten (10) days after receipt of written notice thereof, such failure shaii
f constitute a default and any other Owner or Prime Lessee ("Curing Qwner")

may thereafter pay such taxes if such taxes are delinquent and the owing f
s Owner has not cominenced and is not duly prosecuting any contest of such
| taxes, The Curing Owner shall then bill the defaulting Owner for the expenses
incurred, The dufaulting Owner shall have fifteen (15) days within which to
pay the bill, If the defaulting Owner does not so pay, the Curing Owner shall
have a lien on the Parcel of the defaulting Owner for the amount of the bill,
which smount shall bear interest at the Default Rate from the date of expiration

of said fifteen (15) day period until paid; provided, however, that if there be

# bona fide dispute as to the existence of such default or of thge amount due
and all undisputed amounts are paid, there shall be no right to place a lien on ‘
| such Owner's Parcel until such dispute is settled by final court decree or i
mutual agreement. ‘
9.3 In the event any Owner fails to perform any other provision of
this Agreement, which failure continues for a period of thirty (30) days after
receipt of written notice specifying the particulars of such failure, such failure

shall constitute a defaull and any other Owner or Prime Lessee may thereafter

|

|

|

l

|

|

|

|

|

mstitute legal action against the defaulting Owner for specific performance, }

declaratory or injunctive relief, monetary damages or any other remedy “

provided by law; provided, however, that the defaulting Owner shall not be i

deemed te be in default if such failure to perform cannot be rectified within i

said thirty (30) day period and such Owner is diligently proceeding to rectify 1

the particulars of such failure. j

9.4 In the event the Maintenance Director fails to perform any of the
provisions of this Agreement, which failure continues for a period of thirty (30)

days (ten {10] days in the event of failure to pay money) after receipt of ;‘

written notice from any Owner or Prime Lessee specifying the particulars of ‘

*

such failure, such failure shall constitute a default and any Owner or Prime

Lessee may thereafter institute legal action against the Maintenance Directer for

specific performance, declaratory or injunctive relief, monetary damages or any
other remedy provided by law and/or may perform the obligations of the
‘ Maintenance Director specified in said notice of default and offset the cost

thereof from atrnounts due the Maintenance Director; provided, however, that

10
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the Maintenance Director shall not be deemed to be in default if such failure to
perform (excluding the payment of money) cannot be rectified within said thirty
(30) day period and the Maintenance Director is diligently proceeding to rectify
the particulars of such fanure.

8.5 o addition to the foregoing, in the event any person initiates or
defends any legal actior or proceeding to enforce or interpret this Agreement,
the prevailing party in any such action or proceeding shall be entitled to
recover trem the l¢ g wparty in any such action or proceeding its reasonable
vasts and attorney s fees (including its reasonable costs and attorney's feus on
any appeall as Jdetermined by the court in the same or a separate proceeding.

9.6 The failure of a person to insist upon strict performance of any

of the terms. covenants, conditions or agreements contained herein shall not be

desmed a waiver of any rights or remedies that said person may have, and shall
sl be deemed o waiver of any subsequent breach or default in any of the
terms, covenants, conditions or agreements contained herein by the same or any
other porson.

9.7 In addition to the remedies set forth in this Agreement, each
person entitled to wnjorce this Agreement shall have all other remedies provided
by law to the same extent as if fully set forth herein word for word, No
remeddy  herein conferred upon, or renerved to any person shall exclude any
athier venvady herein or by taw provided, but each s’haH be cumulative.

10 lLien for Expenses or Taxes.

101 The hen provided for in Article 9 above shall only be effective
when filed for record by the Curing Owner or Curing Party as a claim of lien
agmnist the detaulting Owner in the office of the recorder of the county in

wlnchs tie Shapping Cenler is located, signed and verified, which shall contain

al juast

(&) An  itemized statement of all amounts due and payable
pursuant hereto;

(b) A description sufficient for identification of that portion of
the real property of the defaulting Owner which is the
subject of the lien;

(¢) The name of the Owner or reputed Owner of the property
which is the subjgct of the lien; and

(d) The name and address of the Curing Owner or Curing

Party.

11
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10.2  The lien, when so established against the real property
described in the lien, shall be prior and superior to any right, title, interest,
lien or claim which may be or has been acquired or attached to such real
property after the time of filing the lien, The len shall be for the use and
benefit of the person curing the default of the defaulting Owner and may be
enforced and foreclosed in a suit or action brought in any court of competent

jurisdiction.

11.  Right to Maintain Parcel Separately.
1.1 Any Owner may, at any time and from time to time, upon at

least sixty (60) days prior written notice to the Maintenance Director and the

other Owners, elect to assume the obligations of the Maintenance Director to
! maintain, repair, replace and insure such Owner's portion of the Common Area,
except for resurfacing, lighting and other costs which cannot l?e Eracticably
segregated or allocated between the Parcels, which costs shall continue to be
proportionately paid for by each Owner (or its respective tenants or agents, as
it may direct) pursuant to the formula in Article 7. In the event of any s'uch

assumption by any Owner, such Owner agrees to maintain, repair and replace

its portion of the Common Area at its sole cost and expense and in a manner

and at a lev: of quality at least comparable to that of the balance of the
Commun Area. Any such Owner may also elect to terminate - obligation te

maintain, repair, replace and insure its portion of the Common Area by giving

at least sixty (60) days prior written notice to the Maintenance Director, in |
which event the Maintenance Director shall resume its duties with respect to
said Parcel and the Owner so electing agrees to pay for its pro rata share of
all Common Area maintenance and insurance costs (including the ten percent
[10%] service charge described in Article 6 above) thereafter incurred by the

Maintenance Director in accordance with the formula in Article 7. Anything in

| the preceding sentence to the contrary notwithstanding, the Owner electing to

terminate its obligation to maintain, repair, replace and insure its portion of the

Common Area shall return said Common Area to the Maintenance Director in the

same qualit-y and condition as the balance of the Common Area, any failure of

which shall be corrected at the sole cost and experise of said Owner.

11.2 The Owner of any Parcel electing ‘v assume the obligations of
the Maintenance Director pursuant to Section 11.1 above agrees to indemnify,
dafend and hold bharmjess the Maintenance Director and the Owners and
occupanis of aiv otlier Parcels from and against any and all liability, claims,

f

12
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damages, expenses (including reasonable attorney's fees and reasonable
attorney's fees on any appeal), judgments, praceedings and causes of action,
for injury to or death of any person or damage to or destruction of any
property occurring on said Owner's Parcel and arising out of the performance
or nonperformance of any of the obiigations of the Owner of said Parcel set
forth in this Article 11, unless caugzed by the negligent or williful act or
omission of the indemnified person, its agents, contractors or employees,

11.3 The right of an Owner to elect to assume the obligations of the
Maintenance Director pursuant to Section 11.1 above shall not apply to the
maintenance, repair or replacement of the Center Pylon Sign structures, which
obligations shall continue to be performed by the Maintenance Director subject
to all rights of reimbursement set forth in Section 2.1 (i).

12.  Responsibility if No Maintenance Director. .

12.1 In the event there should at any time cease to be a Maintenance
Director, each Owner shall be responsible for the maintenance, insurance and
lighting of its own Parcel according to the standards herein enumerated. in
the event any Owner defaults in the performance of such obligations, ~ny other
Owner may cause the performance of the obligations of the defaulting Owner
and bill the defaulting Owner for the expenses incurred. In such event, the
provisions and remedies of Articles 9 and 10 shall apply.

12.2 In the event there should at any time cease to be a Maintenance
Director, each Owner agrees to indemnify, defend and hold harmless the
Owners and occupants of all other Parcels from and against any and all
liability, claims, damages, expenses (including reasonable attorney's fees and
reasonable attorney's fees on any appeal), judgments, proceedings and causes
of action, for injury to or death of any person or damage to or destruction of
any projerty occurring on the indemnifying Owner's Parcel and arising ou(t-wof
the performance or nonperformance of any of the obligations of the Owner of
said Parcel set forth in Section 12.1, unless caused by the negligent or willful
act or omission of the indemnified person, its agents, contractors or employees.

13.  General Provisions.

13.1 This Agreement shall inure to the benefit of and be binding
upon the Owners, their heirs, personal representatives, successors and
assigns, and upon any person acquiring a Parcel, or any portion thereof, or

any interest therein, whether by operation of law or otherwise.

13
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. 13.2 The term of this Agreement shall be for sixty-five (68) years
from the date hereof; provided, however, that this Agreement shall terminate
automatically upon the expiration or earlier termination of the Declaration.

13.3 Anything in this Agreement to the contrary notwithstanding, no
breach of this Agreement shall defeat or render invalid the lien of any mortgage
or deed of trust made in good faith for value, but this Agreement shall be
binding upon, and be effective against, any Owner whose title is acquired by
foreclosure, trustee's sale or otherwise.

13.4 Each term, covenant, condition and agreement contained herein

respecting any Parcel shall be a burden on that Parcel, shall be appurtenant to
and for the benefit of. the other Parcels and each part thereof and shall run
with the land,

13.5 This Agreement may not be modified in any respect whatsoever
or terminated, In whole or in part, except with the consent of the Owners and
Prime Lessees of the Parcels containing eighty-five percent (85%) of the total

square footage of Building Area in the Shopping Center at the time of such

modification or termination, and then only by written instrument duly executed
and acknowledged by all of the required Owners and Prime Lessees, duly
recorded in the office of the recorder of the county in which the Shopping
Center is located., No modification or termination of this Agreement shall affect
the rights of any Lienholder unless the Lienholder consents in writing to the
modification or termination,

13.6 Whenever the consent or approval of any Owner is required,
such consent or approval shall be exercised only in the following manner. Each
Parcel shall have only one (1) vote. The Owners (if consisting of more than
one [1] person) of each Parcel shall agree among themselves and designate in
writing to the Owners and Prime Lessees of each of the other Parcels a single
persors who is entitled to cast the vote for that Parcel. If the Owners of any
such Parcel cannot agree who shall be entitled to cast the single vote of that
Parcel, or if the Owners fail to designate the single person who is entitled to
cast the vote for that Parcel within thirty (30) days after receipt of request for
same from any Owner or Prime Lessee, then that Parcel shall not be entitled to
vote. In the event a Parcel is not entitled to vote, its consent or approval
shall not be necessary and the total square footage of Building Area located on
said Parcel shall be disregarded for the purpose of computing the perzentage

requirement se’cr forth in Section i3.5. Except as otherwise set forth in

14
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Section 13,5, in the event an Owner sells its Parcel and becomes the Prime
Lessee thereon, said Prime Lessece is hereby appointed the entity to cast the
vole or give the consent for said Parcel on behall of the Owner thereof and s
hereby yranted all of the mghts and remedies grantod to the Owner of suid
Parcel so long as it is lhe Prime Lessee of said Parcel, anything in this
Agreement to the contrary notwithstanding.

13.7 All notices given pursuant to this Agreement shall be in wriling
and shall be given by personal delivery, by United States mail or by United
States express mail or other established express delivery service (such as
Federal Express), postage or delivery charge prepaid, return receipt
requested, addressed to the person and address designated below or, in the
absence of such designation, to the person and address shown on the then
current real property tax rolls of the county in which the Shoppjngr wenter is
located. All notices to First Party or Albertson's shall be sent to the person
and address set forth below:

First Party: Cantlon Properties, Inc.

West One Plaza

Suite 1820

Boise, Idaho 83702

Attention: Roger D. Cantlon

Albertson's; Albertson's, Inc.

250 Parkcenter Boulevard

P. O. Box 20

Boise, |D 83726

Attention: Legal Department
The person and address to which notices are to be given may be changed at
any time by any party upon written notice to the other parties. A!l notices
given pursuant to this Agreement shall be deemed given upon receipt.

For the purpose of this Agreement, the term "receipt” shall mean the
earlier of any of the following: (i) the date of delivery of the notice or other
document to the address specified above as shown on the return receipt, (ii)
the date of actual receipt of the notice or other document by the person or
entity specified above, or (iii) in the case of refusal to accept delivery or
inability to deliver the notice or other document, the earlier of (A) the date of
the attemptad delivery or refusal to accept delivery, (B) the date of the
postmark on the return receipt, or (C) the date of receipt of notice of refusal
or notice of nondelivery by the sending party.

14. Sale & Sale-leaseback Purchaser,

14.1  Notwithstanding anything to the contrary contained in this

Agreement‘, it is expressly agreed that in the event an Owner sells its Parcel to

&5Y
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an unaffiliated third party and thereafter enters into a net lease for such
Parcel with such third party or its lessee or sublessee (hereinafter referred to
collectively as the "Prime Lessor"), so long as said Owner is in possession of
the property as a Prime Lessee the parlies herelo shall look solely lo said Prime
Lessee (and said Prime Lessee shall be liable therefor) for the performance of ]
any obligations either the Prime Lessee or the Prime Lessor shall have under
this Agreement and the Prime Lessor shall be relieved of any obligation for the
performance of or liability for any of the terms, covenants, conditions or
agreements set forth herein relating to either the Prime Lessee or its Parcel.
15. Severability.

15.1 If any term or provision of this Agreement or the application of

it to any person or circumstance shall to any extent be invalid or

unenforceable, the remainder of this Agreement or the application of such term

|

|

|

or provision to persons or circumstances, other than those as to which it is |

invahid or unenforceable, shall not be affected thereby, and each term and

provision of this Agreement shall be valid and shall be enforced to the extent
permitted by law.

16, Not a Partnership.
16.1 The provisions of this Agreement are not intended to create,

nor shall they be in any way interpreted or construed to create, a joint

F venture, partoership, or any other similar relationship between the parties.
i 17. Captions and Headings.

17.1 The captions and headings in this Agreement are for reference
only and shall not be deemed to define or limit the scope or intent of any of
| the terms, covenants, conditions or agreements contained herein.

; 18, Entire Agreement.
| 18.1 This Agreement contains the entire agreement between the
parties hereto and supersedes all prior agreements, oral or written, with
respect to the subject matter hereof. The provisions of this Agreement shall be
construed as a whole and not strictly for or against any party.
18. Construction.
19.1 In construing the provisions of this Agreement and whanever
the context so requires, the use of a gender sha!i include all other genders,
the use of the singular shall include the plural, and the use of the plural shall

include the singular.

16
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20. Joint and Several Obligations.
20.1 In the event any party‘ hereto is composed of more than one
person, the obligations of said party shall be joint and seveoral,
21, Recordation.
21.1 This Agreement shall be recorded in the office of the recorder
of the county in which the Shopping Center is located.
EXECUTED as of the day and year first above written.
FIRST PARTY:

Albertson's, Inc., CP|/Bountiful Limited Partnership,

a Delaware corporation an ldaho limited parthership

BYM 7 é%&—@# Cantlon Properties, inc.,
Senior Vice\President an ldaho corporation,

General Partner

BY: ﬁ/}%

President :

17
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STATE OF IDAHO ;
ss.
County of Ada )
On this Zndd  day of OCWLOl")PF , 1989, before me, the

undersigned, a Notary Public in and for said State, personally uppeared
Thomas R. Saldin, to me known to be a Senior Vice President of Albertson's,
Inc., the corporation that executed the foregoing instrument, and acknowledged
to me that the said instrument is the free and voluntary act and deed of said
corporation, for the uses and purposes therein mentioned, and on oath stated
that he is authorized to execute the said instrument.

WITNESS MY HAND and official seal hereto affixed the day, month
and year in this certificate first above written. e

My commission expires: “\ ,r,
. Ty, e
| [24las oy B 2l bl o200
“ Notary Public in and for the.: ‘6';¢, oL
State of ldaho 3@ o"_‘-‘. N
Residing at Boise, Idaho’ T”'z,,,/)/' """"""" 1 VO
i .,I” ”I:uu,;u"“‘ w
STATE OF ) ¢
) ’
County of )

On this2zz L day of WM , 1989, before me, the

undersigned, a Notary Public in and for said State, personally appeared
Roger D, Cantlon, to me known to be the President of Cantlon Properties,
Inc., to me known to be a General Partner of CPI/Bountiful Limited
Partnership, the limited partnership that executed the foregoing instrument,
and acknowledged to me that the said instrument is the free and voluntary act
and deed of said partnership, for the uses and purposes therein mentioned,
and on ocath stated that he is authorized to execute the said instrument.

WITNESS MY HAND and official seal hereto affixed the day, monti.
and year in this certificate first above written,

My commission expires:

e/rn/25
/7 /

Notary Publici for the
State of

‘ Gn;g'/'}'/w,, Residing at ”M___
YA ' .""‘ ""’,.

W PARY

pup N i

ERUTSN
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SCHEDULE |

SHOPPING CENTER

Parcel 1

Beginning at a point which is North 89" 44' 04" East 398,71
feet from the Northwest corner of Block "L", North Millcreek Plat,
Bountiful Townalte Survey, in the city of Bountiful, and running
thence North 89°* 44' 04" East 261.21 feat; thence South 0° 09' 34"
West 153,80 feet) thence South 89°' 44' 04" West 110.13 feet; thence
gsouth 0*' 15' Sé" East 5.00 feet; thence South 89' 44' 04' West
141.01 feet; thence North 0° 15' 56" Waat 80.55 feat; thance South
Bg* 44! 04" West 9,01 feet; thence North 0* 15' 56" Waest 78.25 feat
to the point of beginning, Contains 40,123 square feet or 0.92
acras,

Parcel 2

Beginning at a point which is North 89° 44' 04" East 166.96
feet from the Northwest corner of Block "L", North Millcreek Plat,
Bountiful Townsite Survey, in the city of Bountiful, and running
thence Neorth 89 44' 04" Fast 231.75 feat; thence South 0° 157 56"
Rast 78.25 feat; thence North 89° 44' 04" Eagt 9.01 feet; thence
South 0*' 15! 56" Fast 80.55 feet; thence North 89* 44! 04" BEast

| 141.01 feett thence North 0° 15! 56" Wast 5.00 feet; thence North
89 44' 04" East 110.13 feet) thence South 0* 09' 34" Wagt 267.98
feet: thence South 69°* 34! 33" Wast 88.28 feet: thence North 80°
58! 25" West 162.70 feet; thence North 67' 12' 26" West 88.10 feet;
thence Bouth 39°* 371! 34% Wagt 87.00 feet; thence South 86° 28' 33 .
West 86,97 feet; thenca North 0°* 09! 34" East 161.09 feet; thence w
|
)
|

South 89* 44! 01" West 173.54 feet; thence North 0°* 0§' 34" East
93,43 feat; thence North 89° 44' 04" East 168.33 faet; thence North
0* 15' 56" West 185.50 feet to the point of beginning. Contains
186,059 square feat or 4.27 acres.

Parcel 3

vE
i

‘o

Baginning at the Northwest corner of Block "L", North
Millecreak Plat, Bountiful Towneite Survey, In thce city of
Bountiful, and running thence North 85° 44' 04" East 166.56 feet;
thence South 0* 15' 56" East 185.30 feet; thence Bouth 89" 44' 04"
West 168.33 feaet; thence North 0* 09' 34" East 185,50 feet to the
point of beginning., Contains 31,098 square faeat or 0.71 acres.

Parcel 4 , _ ‘5

Beginning at & point which is SBouth 0° 09' 34" West 278.93 -
feet from the Northwest corner of Block "L", North Millcreek Plat, |
Bountiful Townsite Survey, in the city of Bountiful, and running

thence North 89° 44' 01" East 173.54 faet; thence South 0°* 09' 34"

West 161,09 feat; thence Scuth 86° 28' 33" West 43.63 feet; thence

North 72* 14' 26" Wast 4".40 feet; thence North 88° 4l' 25" West

89.60 faet; thence North 0* 09' 34" East 147.99 feet to the point

of beginning. Contains 26,781 square feet or 0.6l acres.
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