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THIS AMENDED DECLARATION OF COVENANTS, CONDITIONS and
RESTRICTIONS (the “declaration”) made this day of __ ,199_ by
Newcastle Greene, L.L.C., a Utah limited liability company {the “Declarant”).
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A. The Declarant is the owner of certain land in Davis County,
Utah, shown on the plat entitled, “Newcastle Gresne Townhomes PUD, Phase 17 to
be recorded among the Recorder’s Office of Davis County, Utah, Recorder’s Office
(the “Recorder’s Office™, in Plat Bock ____ Neo.___ , folios _____ and ____
B. It is the intention of the Declarant to develop the land as a
residential community, and to insure therefor a uniform plan and scheme of
development, and vato that end the Declarant has adopted, imposed and subjected
the property hereinafter described to certain covenants, conditions, restrictions,
easements, charges and liens (coltectively, the “Cgvenants™), as set forth herein for
the following purposes:

(N Te insure uniformiiy in the development of the Lots (as
hercinafter defined) in the Community {as hereinafter defined).

(2) To facilitate the sale by the Declarant, its successors and
assigns, of the land ip the Community by reason of its ability to assure such
purchasers of uniformity.

(3) To make certain that the covenants shall apply uniformly
to all lots for the mutual advantage of the Declarant, the Owners and any
Mortgagee {as such capitalized tlerms are defined herein) and to all those who may
in the future claim title through any of the above.

(4) To provide for the benefit of the Owners, the preservation
of the value and amenities in the Community, and the maintenance of certain
reserved open spaces and COmmon areas, including but not limited to easements,
charges and liens, herein below set forth, and for the creation of an association to
be delegated and assigned the powers of maintaining and administering the
Common Area (as hereinafter defined), and enforcing all applicable covenants and
restrictions, and collecting and disbursing the assessments and charges hereinafter
created; which association shall be incorporated under the laws of the State of
Utah, as a nomnprofit corporation, for the purpose of exercising the functions as
aforesaid.

C. Declarant has  previously recorded that certain
Declaration of Covenants, Conditions and Restrictions dated June 19, 1997,
recorded among the Recorder’s Office in Book 2143, Page 1138 et scq. {the
“QOriginal Declaration™, and desires to fully amend and restate the Original




Declaration as set forth in this Declaraticn.
NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS:

THAT the Declarant dees hereby establlsh and Impose upen the
Property ias hereinafter defined), the Covenants for the benefit of and tc
be observed and enforced by the Declarant, its successors and assigns, as
well as by all purchasers cof Lots, to wit:
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ARTICLE I
DEFINITIONS

The following words when used in this Declaration {(unless the
context otherwise requires! shall have the following meanings:

1.1 "Association™ shall mean and refer to the Newcastle Greene
Townhomes FUD Home Cwner's Asscociaticn, Inc.

1.2 "Builder"” shall mean any person or entity other than the
Declarant, which shall, in the ordinary course of such person's business,
construct a dwelling on a Lot and sell or lease it to ancther perscn teo
occupy as such person's residence.

1.3 "Common Area®" shall mean and refer to those areas of land,
sometimes designated on the Plat as "Homeowners Association Open Space,*
intended to be devoted to the commeon use and enjoyment of the Owners of ths
Lots, including but not limited to reserved open spaces, maintenance areas,
tot lots, non-tidal wetlands, recreational areas with any iwmprovements
located thereon, steep slopes, private streets, parking areas {including,
without limitation, covered parking), storm water detention facilities, and
any other real property or cther facilities which the Association owns
and/or in which the Associztion acquires a right of use for the benefir of
the Association and its members, saving and excepting, hcowever, so much of
che land previously conveyed or to be conveyed to a governmental body.

1.4 "Community” shall mean and refer tc all of the land hereby
made subject to this Declaration by an instrument in writing, duly executed
and recorded among the Recorder’s Office and any Additional Property (as
such term is hereinafter defined} that may hereafter expressly be made
subject to this Declaration by an instrument in writing, duly executed and
recorded among the Recorder s QOffice.

1.5 "Declarant' shall mean and refer to Newcastle QOreene,
L.L.C., and any successor or assign thereof to whom it shall expressly (a)
convey or ctherwise transfer all of its right, title and interest in the
Property as an entirety, without reservation of any kind; or (b} transfer,
set over and assign all of its right, title and interest under this
Declaration, or any amendment or modification thereof.

1.6 "Development Period" shall mean the time between the date
of recordation of this Declaration among the Recorder’s Office and the date
on which the Class B membership in the Association converts to a Class A
membership as described in Article IV.




1.7 “Lot" and/or "Lots" shall mean and refer to those portions

of the DPropo-ity that are subdivided parcels of land shown and defined as
2 tcus of ground ‘excliusive of the Jommon Area) and designriated oy

s or the Plat, on which a dwelling is proposed to be constructed.
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1.8 "Mortgage® means any mortgage or deed of trust encumbering
any Lot or any or all of the Common Area, and any other security interest
existing by virtue of any other form of security instrument or arrangement,
provided that such mortgage, deed of trust or other form cof security
instrument, and an instrument evidencing any such other form of security
arrangement, has been recorded among the Recorder’s Office.

1.9 "Mortgagee" means the person secured by a Mortgage.

1.10 *pPlat”™ shall mean and refer to the plat entitled,
"Newcastle Greene Townhomes PUD, FPhase 1" to be recorded among the
Recorder’s Office of Davis County, Utah, and any plats reccrded among the
Recorder’'s Office in substitutien therefor or amendment thereof, plus any
plats hersafter recorded among the Recorder’'s Office of any additionral
Property that may hereafter expressly be made subject to this Declaration
by an instrument in writing, duly executed, and recorded among the

Reccrder’s Office.

1.11 "Property” shall mean and refer ©o all of the real
property described in Exhibit A attached hereto, and any additional land
at such time as it is hereafter expressly made subject to this Declaration
by an instrument in writing, duly executed and recorded among the
Recorder's Office.

1.12 "Dwner® or "Owner" shall mean, refer to and include the
person, f£irm, corporation, trustee, or legal entity, or the combination
therenf, inciluding contract sellers, holding the fee simple record title
to a Lot, as said Lot is now or may from time to time hereafrer be created
or established, either in his, her, or its own name, as joint tenants,
tenants in common, tenants by the entireties, or tenants in copartnership,
if *+he Lot is held in such real property tenancy or partnership
relaticnship. If more than one (1} person, firm, corporation, trustee, or
other legal entity, or any combinaticn thereof, hold the record title to
any one {1} Lot, whether it is in a real properiy tenancy, or partnership
relationship, or otherwise, all of the same, as a unit, shall be deemed a
single Owner and shall be or become a single member of the Association by
virtue of ownership of such Lot. The term "Owner," however, shall not
mean, refer to or include any contract purchaser nor shall it include a

Mortgagee.

1.13 "Structure" means any thing or device the placement of
which upon the Property {or any part thereof) may affect the appearance of
the Property (or any part thereof} including, by way of illustration and
not limitation, any building, trailer, garage, porch, shed, greenhouse,
bathhouse, coop or cage, covered or uncovered patic, clothesline, radio,
television or other antenna or "dish®, fence, sign, curbing, paving, wall,
roadway. walkway, exterior light, landscape, hedge, trees, shrubbery,
planting, signboard or any temporary or permanent living guarters
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lincluding any house trailer!, or any othér temporary or permanent
improvement made to the Property cr any part thereof. "Structure" shall
alsoc mean (i) any excavation, £i1]1, ditch, diversion, dam or other thing
or device which affects or alters o ural Ilcw of surface waters from,
LLOn OY across the Prorerty, ©r o aff=cts or alters the flow of any
Walerys in any natural or artificzg Zam, wash ¢or drainage channei from,
vpon or across the Property, and (iil any change in the grade of the
Property (or any part thereof) of more than six (6) inches from that
existing at the time of first ownership by an Owner hereunder other than
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’ CTURA . OMMITTEE . The
Architectural Review Committee, which shall be appointed by the Declarant
during the Development Period and thersafter by the Board of Directors of
the Association (the "Architectural Review Committee") shall have all the
rights, powers and duties granted to it pursuant to this Declaration. The
initial members of the Arxchitectural Review {ommittee are John Aldous,
David Irwin and Gordon Etter. The Archirectural Review Committee shall at
all times be comprised of at least three (3) members. At any time, or from
time to time, during the Development reriod, the initial members of the
Architectural Review Committee may be replaced for any reason {inciuding
deatn or resignation) with other individuals selected by the Declarant in
its sole discretion. All guestions shzll be decided by a majority of the
members of the Architectural Review Committee, and such majority shall be
necessary and sufficient to act in each instance and on all matters. Each
member of the Architectural Review Committee, now or hereafter appointed,
shall act without compensation for services performed pursuant to this
Declaration. The Declarant hercby grants to the Architectural Review
Committee, its successors and assigns, the right to establish architectural
design criteria for the community, {the "Design Guidelines®) which shall
be made available to all members, and to waive such portion or portions of
the Cowvenants numbered 2.3 thrcugh 2.23 of this Article II as the
Architectural Review Committee, in its sole discretioen, may deem advisable
and in the best interests of the Community.

2.2 ARCHITECTURAL REVIEW.

(a) No Structure lother than construction or development
by, for or under contract with Declarant} shall be constructed on any Lot
nor shall any addition (including awnings and screens), change, or
alteration therein or thereto (including any retreatment by painting or

otherwise of any exterior part thereof unless the original color and
material are used} (cellectively, "Alteraticns™) be made to the exterior
of any Structure and/or contour of any Lot, nor shall any work be commenced
or performed which may result in a change of the exterior appearance of any
Structure until the plans and specifications, in duplicate, showing the
nature, kind., shape, dimensions, material, floor plans, color scheme,
location, propesed topographical changes, together with the estimated costs




of said Alterations or construction, the propesed construction schedule,
’ and & designation of the party or parties toc perform the work, have been

sub~.-+ed o and approved in writing by cthe Architectural Review Committee,
siccessors and assigns, and until all necessary permits and any other
a ‘~mental or guasi-governmental approvals have been obtained. Ths
aprroval of the Architectural Review C(ommittee of any Structure or

£ro

Alrerarions shall in no way be deemed to relieve the Owner of any Lot from

its -bligarion to obtain any and all permits and approvals necessary for
-y = —
such Structure or Alterations. E133S6%0 B 2ZA1S3 P 1027

{b) The Architectural Review Committee shall consider
app.ications for approval of plans, specifications, etc., upen the basis
of conformity with this Declaration, applicable law and the Design
Guidelines, if any, and shall be guided by the extent to which such
prorosal will ingsure conformity and harmony in exterior design and
appearance, based upon, among other things, the following factors: the
quality of workmanship; nature and durability of materials; harmony of
external design with existing structures; choice of colcrs; changes in
topography, grade elevations and/or drainage; the ahility of the party or
par:zies designated by the Owner to complete the Structure or Alterations
proposed in accordance with chis Declaration, including, without limiting
the foregoing, such factors as backgrcund, experience, skiil, quality of
work=anship, financial ability; factors of public health and safety; the
«*fect of the proposed Structure or Alterations on the use, enjoymantz and
of other neighboring properties, and/or on the outlock or view from
zent or neighboring properties; and the suitability of cha propesed
Stricrure or Alterations with the general aesthetic appearance of the
surrounding area.

{c) The Architrectural Review Committee shall have the
right to refuse to approve any such plans or specifications, including
grading and location plans, which are not suitable or desirable in its
opinion, for aesthetic or other considerations. Written requests for
approval, accompanied by the foregoing described plans and specifications
or other specifications and information as may be required by the
Archicectural Review Committee from time to time shall be submitted to the
Architectural Reviow Committee by registered or certified mail or in
perscni.  In the event the Architectural Review Committee fails to approve
or disapprove any plans within sixty (60) days of receipt therecf, such
plans shall be deemed approved. Approval of any particular plens and
ications or design shall not be construed as a waiver of the right
e Architectural Review Committee to disapprove such plans and
ications, or any elements or features thereof, in the event such
plans and specifications are subsequently submitted for use in any cother

instance. The Architectural Review Committee shall have the right to
chargs a processing fee, not in excess of $50.00, for such reguests, wnich
sha>. be retained by the Association and not the Architectural Review

Commithee.

(d) Construction of Alterations in accordance with plans
and specifications approved by the Architectural Review Committee pursuant
to the provisions of this Article shall be commenced within six (6) months
following the date of approval and completed within twelve (12) months of




commencement of the Alterations, or within such other period as the
Architectural Review Committee shall specify in its approval. In the event
monstruction is not commenced within the peried aforesaid, then approval
cf =he plars and specifications by the Archirsctural Review Commivzes shall
ve conc.usively deemed tc have lapsed and compilance with the provisions

‘ of this Article shall again be reguired. After construction, all
|

vy

Srructures and Alterations shail be maintained continuously in strict
conformity with the plans and specifications so approved and all applicable
laws.
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(e} If any Structure is altered, erected, placed or
maintained on any Lot other than in accordance with approved plans and
specifications therefor and applicable law, such action shall be deemed to
be & viaolation of the provisions of this Declaration and, promptly after
the Association gives written notice thereof to its Owner, such Structure
shall be removed or restored to its condition prior to such action, and
such use shall cease, so as to terminate such violation. If within thirty
{30} days after having been given such nctice, such OJwner has not raken
reascnable steps to terminate such viclation, any agent of the Association
may enter upen such Lot and take such steps as are reasonably necessary to
terminace such violation. Such Owner shall be perscnaily liable to the
Association for the cost thereof, to the same extent as he Is liable for
an Assessment levied against such Lot, and, upon the failure cof the Owner
to pay such cost within ten {1C] days after such Owner's receipt of written
demand therefor from the Association, e Association may establish a lien
therefor upon such Lot in accerdance with and subject to the provisions of
this Declaration applicable to an assessment lien.

(f} any member of the Architectural =Review Committee,
upon the occurrence of a violation of the provisions of this Declaration,
and after the Association or the Architectural Review Committee gives
written notice ther=sof to the Owner of the applicable Lot, at any
reasonable time, may enter upon and inspect any Lot and the exterior of any
Structure rhereon to ascertain whether the maintenance, construction or
alteration of such Structure or Alteration are in accordance with the
provisions hereof .

2.3 ILAND USE. The Lots, except as hereinafter provided, shall
be used for private and residential purposes cnly and no dwelling of any
kind whatsoever shall be erected, altered or maintained thereon except a
private dwellirg house for the scle and exclusive use eof the Owner or
cccupant of the Lot. None of the Lots shall at any time be used for
apartments or other types of multiple housing units; it being the intention
of the Declarant that each and every one of the Lots be used solely for ocne
{1) single family attached dwelling, and no other purposes, except such
purposes as may be specifically reserved in the succeeding sections of this
Declaration. No industry, business, trade or profession of any kind,
whether or not for profit, shall be conducted, maintained or permitted on
any part of the Property, except that any part of any Structure now or
hereafter erected on any Lot may be used as an office or studio, provided
that {i) the person using such office or studio actually resides in the
scructure in which such office or studio is located, (ii) such office or
studio is operated in full compliance with all applicable zoning and other




or studio does not

empliyes,  Lv

LWing Lol ras cbrainel roval of the Ar
Review {crmigree, and (v, i
cwency-five percent (25%) of the total floor area of such Structure.
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2.4 SWIMMING POOLS. No swimming pools, whether "in ground",

"above ground” or other type, shall be permitted on any Lot.

OCTupY more Thnin |

2.5 DRIVEWAYS. No driveways or parking areas shall be
permitted on any Lot in the Community, excluding, however, those Lots which
have garages/ccvered parking that have been constructed by the Declarant
or Builder.

2.6 EXTERIOR _MATERIALS. 2il primery exterior materials of any
Structure constructed on a Lot i1 be in materizl approved by the
Architectural Review Committee.

2.7 I TRUCTURES . No Structurz of a |
character, trailer, basement, tent, shack, garage. or other cutbuildings :
shall be used on any Lot at any time as a residence, either temporarily cr

permanently. Nothing in this Declarastion shall be deemed o Trohibic an
Owner from placing upon its Lot reasonabiy sized garden sheds, greenhcusss
or other similar accessory sStructures approved in advance by Che
Archirecrural Review Committee.

2.8 EST. ALE R NS T N_QFFICE Ncetwithnstanding
anythirg contained herein to the centrary, a real 2ostate sales or
construction office or a traiisr and/or model home and related signs, may
be erected, maintained and opersted on any Lot, or in any Structure now or
nereaicer located thereon, provided such coffice or traliler, and signs, are
used and cperated only in connectien with che development and/or initial .
sale of any Lot or Lots. and/or the initial construction of improvements
on any Lot now or hereafter laid out or created in the Community. Nothing
herein, however, shall be construed to permit any real estate sales or
censtruction office, trailer, or sign after such Zinitial development,
sales, and/or construction is completed. Except as expressly permitted
herein above, neither any part of any Lot, ner any improvement now or
hereafter erected on any Lot, shall be used for any real estate sales or
construction coffice or trailer, nor shall any sign used in conjunctien with
such uses be erected.

2.9 CLOTHES LINE. No exterior clothes dryer, clothes pole or
similar equipment shall be erected, inscalled or maintained on any Lot, nor
shall articles of clothing, bedding, etc. be hung outside.

2.10 TRAFFIC VIEW. No Structure, landscaping, shrubbery cr
any other obstruction shall be placed on any Lot s¢ as to bleck the clear
view of traffic on any streets, nor shall any planting be done on any
corner Lots cleser than twenty (20} feet from either street line that will
exceed three (3) feet in height (except shade trees which shall be trimmed
so that a clear view may be maintained to the height of eight (8) feet).




Z.1. FRONT LAWN. The area within the front of a dwelling shail
be kepr only as a lawn for ornamental or decorative planting of grass,
“rees and shrubkbery.
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2.12 FENCES AND WALLS. Except for fences as may be instalied
and/or constructed by the Declarant or Builder simultaneously with the
initial construction of a dwelling on a Lot by the Declarant and/or
Builder, nc fence, wall or other similar enclcsure may ke built eon the
front or side yard of any Lot, except a rear yard fence. The rear yard
fence for any Lot which abuts to the outside boundaries of the Property
shall be no closer than five (5} feet from such boundary; and all other

ts may not have a fence which is nearer than four (4) feet from its rear
property lime. In the event th2 rear portion of a Lot is fenced in by an
Owner, such Owner shall wmaintain such area in accordance with the
provisions of Section 2.13. The height restriction of all enclosures of
patios and open gardens, privacy screens and work area screens, shall not
exceed sixi(6) fest in height; however, this restriction shall not apply to
recaining walls required by topography, where such enclosures are approved
in advance by the Architectural Review Committee and provided they do not
extend beyond the minimum building lines to any Lot line and are located
to the rear of the front face of the Structure. No fences, walls or hedges
shall be erected or piaced nearer to any street Lot line than the minimum
puiiding line. Such enciosures may extend beyond the minimum building line
to Lot line, provided any such enclosure is fifty percent (50%) "see-
rhrough."” All gates must open inward onte a Lot and shall not open onto
another Lot or the Common Area. All fences and walls (except such fences
and walls as may be installed and/or constructed by Declarant or
simuitareously with the irnitial censtruction of a dwelling on a Lot by
Declarant in accordance with plans and specifications approved by
Declarant} must receive the prior written approval of the Architectural
Review Committee. Bny such fance or wall shall be decorative in character
irail, picket, etc.), and not of chain link or chicken wire. The foregoing
restriction shall not be construed to prohibit the growth of an ornamental
hedge fence, which shall be kept neatly trimmed, and shall be trimmed to
a hedge of not more than three (3! fezet in the front yard of any Lot and
the side yard of corner Lets.

2.13 NEAT _APPEARANCE. Owners shall, at all times, maintain
their Lots and all appurtenances thereto in good repair and in a state of
neat appearance, including pbut not limited to, the seeding, watering and
mowing of all lawns and yards located in the rear portion of such Lot if
such rear portion is fenced in by such Owner, keeping all sidewalks, if
any, neat, clean and in good repair, and free of ice and snow, the pruning
and cutting of all trees and shrubbery and the painting (or other
appropriate external care) of all Structures on the Let, all in a manner
and with such frequency as is consistent with good property management and
maintenance. If, in the cpinion of the Architectural Review Committee, any
Owner fails to perform the duties imposed hereunder, the Associaticn, on
affirmative action of a majority of the Board of Directors, after fifteen
(15) days written notice to such Owner to remedy the condition in questiocn,
and upon failure of the Owner to remedy the condition, shall have the right
{but not the obligation), through its agents and employees, to enter upon
the Lot in guestion and to repair, maintain, repaint and restore the Lot




and vhe impiovements Cr Structures thereon, and the cost theresof shall be
b
perssnal obligation of such Owmer, as an additiconal assessment

r
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2.142 NUISANCES. No noxious or offensive trade or activity
shall be carried on upon any Lot, nor shall anything be done or placed
thereon which may becoms an annoyance or nuisance to the neighborhood or
any adioining property owners. Without limicing the generality of the
foregoing, no speaker, horn, whistle, siren, bell, amplifier or other sound
device, except such properly maintained and operated devices as may be used
exclusively for security purposes, shall be located, ingtalied or
maintained upon the exterior of any dwelling or upon the exterior of any
other Structure constructed upon any Lot. Ko snowmobiles, go-carts,
motorbikes, trail bikes, other loud-engine recreational wvehicles or
skateboard ramps shall be run or operated upon any Lot or upon any roadways
serving the Prcperty.

2.15 ANIMALS. No animals, livestock, or poultry of any kind,
including pigeons, shall be raised, bred or kept on any Lot, except that
dogs, cats or any household pets, may be kept, provided that they are not
kept, bred or maintained for any commercial purpose, and provided that they
are kept so as to avoid becoming a nuisance to the neighborhood or to any
adjoining property owners, ard do not roam unattended on the FProperty.
Household pets shall not include miniature pigs, harses or other hybrid
livestock or farm animals. Pets shall be registered, licensed and
inoculated as required by law. Owners shall be responsible for the
immediate clean-up and removal of their pets' waste from any other Lot and
the Common Area.

2.16 VEHICLES.

{al Other thar private passenger venicles, vans, trucks
or permitted commercial vehicles in regular operation, no other motor
vehicles or inoperable, unlicensed, unregistered, junk or junked cars or
other similar machinery or eguipment of any kind or nature (except for such
equipment and machinery as may be reasonable, customary and usual in
conrection with the use and maintenance of any Let) shall ke kept on the
Property or repaired on any portions of the Property except in emergencies.
For the purposes hereof, a vehicle shall be deemed inoperable unless it is
licensed, contains ali parts and egquipment, including properly infiated
tires, and ‘& in such gocd condition and repair as may be necessary for any
person to drive the same con a public highway.

(b} No commercial wvehicles over 3/4 ton rated capacity
{"Commercial Vehicles"}) shall be left parked on any part of the Property,
including, without limitation, any street or Lot, longer than is necessary
to perform the business function of such vehicle in the area; it being the
express intention of this restrictiocn to prevent the parking of Commercial
venhicles upon the Property, including, without limitation, the streets or
Lots in the Community, for a time greater than that which is necessary to
accomplish the aforesaid business purpose. ’

{c} Trailers, buses, tractors or any type of recreational




vehicle shall not be parked, stored, maintained or repaired on apy Lot or
rarxed upon any fireets or Commor. Areas.
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id) Noowithsranding the abcove, during censtruction of
dwellings, the Declarant and any Builder may maintain Commercial Vehicles
and trailers on the Property for purposes of construction and for use as
a field or sales office.

2.17 LIGHTING AND WIRING. The exterio- lighting on Lots shall
be directed downward and shall not be directed outward from, or extend
peyond, the boundaries of any Lot. All wiring on any Lot shall be

underground.

2.18 ANTENNAE. No radio aerial, antenna or satellite or octher
signal receiving dish, or other aerial or antenna for reception or
rransmission, shall be placed or kept on a Lot outside of a dwelling,
except on the following terms:

{a) An Qwner may install, maintain and use on its Lot one (or,
if approved, more than one} small Anternna {as hereinafter defined) in the
rear yard of a dwelling on the Lot, at such location, and screened from
view from adjacent dwellings in such a manner and using such trees,
landscaping oOr other screening material, as ave approved by the
Architectural Review Committee, in accordance with Article II.
Notwithstanding the foregeing terms of this subsection, (i} if the
requirement that a emall Antenna installed on a Lot be placed in the rear
yard of a dwelling would impair such Smalil Antenna's installation,
maintenance or use, then it may be installed, maintained and used at
another approved location on such Lot where such installation, maintenance
or use would not be impaired; (ii) if and to the extent that the
requirement that such Small Anterna be screened would result in any such
impairment, such approval shall be on terms not requiring such screening;
and (iii} if the prohibition against installing, maintaining and using morTe
thar one {1) Small Antenna on a Lot would result in any such impairment,
then such Owner may install on such Lot additional Small Antennae as are
needed Lo prevent such impairment {but such installation shall octherwise
be made in accordance with this subsection) .

(b} in determining whether to grant any approval pursuant to
this Section, neither Declarant, the Architectural Review Committee nor the
Board of Directors shall withhold such approval, or grant it subject to any
condition, if and to the extent that doing so would result in an
impairment; provided however, rhat any $mall Antenna shall be placed in the
rear of each dwelling, notwithstanding any other provision in this Section
2.18.

{c) As used herein, (i) "impair" has the meaning given it in
47 Code of Federal Regulations FPart 1, section 1.4000, as hereafter
amended; and (ii) "Zrall Antenna® means any antenna {and accompanying mast,
if any) of a type, the impairment of the installation, maintenance oOr use
of which is the subject of such regulation. Such antennae are currently
defined thereunder as, generally, bheing one (1) meter or less in diameter
or diagonal measurement and designed to receive certain types of broadcast

10




or otner distribution services or Progrsrhing.

2.15 SUBDIVISION. KNg ot
no portion of any Lot jotner than the “ot. shall be transferred or
conveyed for any purpese; provided, this shall not prchibit
transfers of parts of Lots between adjoining Lot owners where the transfer
is not for the purpose of creating a new building Lot. The provisions of
this subsection shall not apply to the Declarant and, furcher, the
provisions hereof shall not be construed to prohibit the granting of any
easement or right-of-way to any person for any purpose.

2 .20 SIGHNAGE. Except for entrance signs, directional signs,
signs for traffic control or safety, commmity "theme areas™ or "For Sale”
signs (not larger than 2 feet by 3 feet), and except as provided in Section
2.8 of this Article II, nc signs or advertising devices of any character
shall be erected, posted or displayed upon, in or about any Lot or
Structure. The provisions and limitations of rthis subsection shall not
apply to any institutional first Mo:rtgagee of any Lot who comes into
possession of the Lot by reason of any proceeding, arrangement, assignment
or deed in lieun of foreclosure.

2.27 LEASE AGREEMENTS. 2All iease agreements with respect fo
any Lot or any Structure located therecn shall be in writing. The minimum
term of all lease agreements shall be cne (1} year, and shall state that
the lease agreement shall be subject to this Declaration. Owners who do
not reside on their Lot must provide current addresses and phone numbers
to the Association.

2.22 TRASH AND GQTHER MATERIALS. No lumber, metals, bulk
materials, refuse or trash shall b2 kept, stored or aliowsd to accumalate
on any Lot, except {a} building material during the course of construction
of any approved dwelling or octher permit-ad Structure, and (b} firewood,
which shall be cut and neatly stored at least six {6) inches off the ground
and twelve (12) inches away from any wooden structure. No burning of trash
shall be permitted on any Lot. All Cwners shall place trash or other
refuse inte refuse containers provided by the Association at locations
designated for trash deposits. Owners may not place any trash outside of
such refuse containers or in any cther lccaticn oOr container, eXxcept as
designated by the Association. The cost of refuse containers shall be
included as a expense item in Annual Assessments.

2.231 NOM-INTERFERENCE WITH UTILITIES. No Structure, planting
or other material shall be placed or permitted to remain upon any Lot which
may damage or interfere with any easement for the installation or
maintenance of utilities, or which may unreascnably change, obstruct or
retard direction or flow of any drainage channels. No poles and wires for
the transmission of electricity, telephone and the like shall be placed or
maintained above the surface of the ground on any Lot.

2.24 PARTY WALLS.

{a) Each wall that is built as a part of the criginal
construction of the dwellings upon the Lots and placed upon the dividing
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constitute a party wall, &-d to The extent not
ions of this Sect:icn, the gene:ral ~.iles 2f law
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(b} The cost of reasonable repair and maintenance of a
party wall shall be shared by the Cwners whe make use of the wall in
proportion to such use,

tc) If a party wall is destroyed or damaged by fire or
other casualty, any Cwner who has used the wall may restore it, and if the
other Owner(s! chereafter make use of the wall, they shall contribute tc
the cost of restoration thereof in proportion to such use without
prejudice, howsver, tc the right of any such Owner(s) to call fsr & larger
contributlion from the other{s} under any rule of law regarding liability
for negligence or wiliful acts or omissions.

o [s] bear the whole cost of furnishing the
essary protecticn against such elements.

other Jwner under this Sacticn shall e appurtenant to the land and shall
pass te each Cwner's successors in title.

£} In the event of any dispute arising concerning a
parcy wall, or under the provisions of this Section, each party shall
choose one (1! arbicrator, and such arbitrators shall jointly choose one
{1} eadditiocmal arbitrator, and the decision shall be by the majority of the
three (3} arbitrators.

(g} The rules applicable to party walls shall also apply
to any party fences.

ARTICLE III

PRORERTY SUBJECT TO THIS DECLARATION
AND ADDITIONS THERETQ

3.2 PRQPERTY. The real property which is, and shall be,
transferred, held, sold, conveyed and occupied subject to this Declaration
is located in the Community, and is described on Exhibit A attached herero,
all of which real property is referred to herein as the "Property.”

3.2 ADDITIONS TO PROPERTY.

tal The Declarant, its successors and assigns, shall
have the right for seven (7) years from the date hereof to bring within the
scheme of this Declaration Additional Property within the Community {the
"Additional Property") without the consent of the Class A members of the
Association provided that the annexation is in accordance with the general
plan heretofore approved. The general plan of development is shown on the

12
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flar, but th? plan shall not kind thne Devlarant, 1its SLCCeSSC0rs Or assigns,
+o make the proposed additicns, or o adnere to the plan in any subseg 't
deve lcpment GIothne - and shown -hereecn. Thne Add wna. rroperty hat
te annexed =o tha Community is jescoriped on Exnibic E attacned heretc
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{b) The additions authorized under this subsection shall

be made by filing a supplemental declaration of record with respect to the

Raditional Property which shall extend -he scheme of the Declaration to

such Additional Property, and which Additrional Property shall thereupon

become part of the Property. Upon the filing of any suppliemental

declaration, Owners of Additional Property shall be subject to the same

obligations and entictled to the same privileges as apply to the Owners of

che Property. Such supplemental declaration may contain such complementary
addirions and modifications to the Declaration as may be necessary UO
reflect the different character, if any, of the Additional Property not

inconsistent with the scheme of this Declaration. In no event, however,

shall such supplemental declaration revoke, modify or add to the Covenants

established by this Declaration for the Property as of the date hereof.

ARTICLE IV
EEﬂEEB5HlE_AED_!QIIBQ_BIGBIS_IB_IEE_ASSQCIAIIQH

4.1 MEMBERSHIP - Every Owner of a Lot that is subject to
assessment shall become and be a member of the Association. Membership
shall be appurtenant to and may not be separated from ownership of any Lot
rhat is subject to assessment.

4.2 CLASSES OF MEMBERGHIP .

(a) The Associalion shall have two (2} classes of voting
membership:

(i) Class A. ©Except for the Declarant and any
Builder , which shall initially be the Class B members, the Class A
members shall be all Owners holding titie to one {1} or more Lots;
provided, however, that any Mortgagee or any other person or eantity who
holds such interest solely as security for performance of an obligation
shall not be a Class A member solely on account of such interest. Each
Class A member shall be entitled te one {1} vote per Lot, for each Lot
owned by it, in all proceedings in which action shall be taken by members
of the Association.

{ii) ¢lass B. The Class B members shall be the
Declarant and any Builder. The Class B members shall be entitled to three
{3) votes per Lot for each Lot owned by them, in all proceedings in which
actions shall be taken by members of the Association. Notwithstanding
anything contained herein to the contrary, each Builder shali be
conclusively deemed during the Development Period:

(A) To have given the Declarant an
ijrrevocable and exclusive proxy entitling the Declarant, at each meeting
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{B) To have agreed with the Declarant that

such proxy is given to and relied upon: by the Declarant in comnection with
the Declarant's development, construction, marketing, sale and leasing of
any or all of the Property and is coupled with an incerest; and

(C} Such proxy shall cease with respect to
the votes appurtenant to a Lot when a dwelling has been constructed on such
Lot and legal title to such Lot is conveyed to a person who intends to
Szcupy such dwelling as a residence.

more than one (i} person, firm, corporation,
entity, or any combination therecf, holds rthe
all of the same, as a unit, and not otharwige,
2ll be Jdeemed a single member of the Association. The veote of any member
comprised of two {2} or more persons, firms, corporation, trustees, or
other legel ities, or any other combination thereof, shall be cast in
he manner provided for in the Articles of Incorporation and/or By-Laws of
he Asscciation, or as the several constituents may determine, but in no
event shall all such ceonstituents cast more than one (1} wvote per Lot for
each Lot cwned by them.

1

et

4.3 CONVERSION. The Class B mempership in the Associarion
shall cease and be converted to Class A membership in the Association
subject to being revived upon Additional Property being annexed to the
Property pursuant to this Declaration, upcn the ezrlier to occur of (i)
December 31, 905; or (ii) ar suck time as the tcotal number ot votes
entitied to be cast by Class A members of the Association equals or exceeds
the total number of votes encitied o be cast by the Class B members of the
Association. If after such conversion additional property is made subject
to the Declaration, then the Class B membership shall be reinstated until
December 31, 2037, or such earlier time as the total number of wvotes
enticled to be cast by Class A members again equals or exceeds the toral
numper of votes entitled to be cast by Class B members. The Declarant and
any Builder shall thereafter remain a Class A member of the Association as
to each and every Lot from time to time subject to the terms and provisions
of this Declaration in which the Declarant ©or the Builder then holds the
interest otherwise required for (lass A membership.

ARTICLE V¥
DECLABaNILS_RESEBEEQWEIGHISJMELQBLlﬁAIIQHS
5.1  RESERVED RIGHTS OF DECLARANT. The Association shall hold

the Common Area conveyed to it pursuant to Article VI hereof and each Owner
shall own its Lot subject to the following:

{a} The reservation to Declarant, its successors and
assigns, of non-exclusive easements and rights of way over those strips or
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Tasement," "Sewer Easareniy, "

Zgan Spacte," or ctnherwise design
Common Area on the Froperty, and over
the front, rear, side and other Lot iines of
except for the commcn side lines on the Lots, f£or the purposes ol proper
surface water drainage, for ingress and egress, for the installation,
construction, maintenance, reconstruction and repair of public and private
utilities to serve the Proparty and the Lots therein, inciuding but neot
limited to the mains, conduits, lines, meters and other facilities for
water, storm sewer, sanitary sewer, gas, electric, telephone, cable
velevision, and other public or private services or utilities deemsd by
Declarant necessary or advisablie to provide gservice =0 any Lot, or in the
area or on the area in which the same is located, together with the right
and privilege of entering upon the Common Areas Ior such purposes and
making openings and excavations o excavations
shali be restored in a reasonable period of time. and for such alterations
of the contour of the land as may be necessary or desirable to effect suc
purposes. Within the aforesaid easement areas, no Structure, pianting or
orther material shall be placed or pe* tred te remail nn may damage CTr
interfere with the installation and maintenance of utilities or change the
~he flow ©f drainage cnannels or obstruct ¢r retard the fiow
water through drainage channels. The reserved easement areas of each
Lot and all improvemernis therein, except improvements for which a pubiic
autherity or utility company is responsible, shail be maintained
continuously by the Owner of the Lot.

J

rox

{b} The reservation :to Declarant ard
assigns, of a non-exclusive easement and right-of-way in, through, over and
across the Common Area for the purrpose of the storvage of buildin
and materials, and for all other purposes reasonably rel
completinn of construction and develcopment of the project and the provisio
of urility services, and related services facilitcies.

ict The designation of streets, avenues, roads, courts
and places upon the Plat is for the purpose of description only and not
dedication, and the rights of the Declarant in and to the same are
specifically reserved, and the Declarant hereby reserves unto itself, and
its successors and assigns, the right to grade, regrade and irprove the
streets, avenues, roads, courts and places as the same may be located on
the Plat, including the creation or extension of siopes, banks, or
excavaticon in connection therewith and in the construction of and
installiation of drainage structures therein. The Declarant further
reserves unto itself, and its successors and assigns, the bed, in fee, of
all streets, avenues and public highways in the Community, as shown on tlre
Plat.

{d} The Declarant further razserves unto itself, and its
successcrs and assigns, the right teo grant easements, rights-of-way and
licenses to any person, individual, corporate body or municipality, to
install and maintain pipelines, underground or above-ground lines, with the
appurtenances necessary thereto for public utilities, or quasi-public
utilities or to grant such cther licenses or permits as the Declarant may
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(e) The Declarant further reserves untc itself and its

successors and assigns, the right to dedicate all of said roads, streets,
alieys, rights of way or easements, including easements in the areas
designated as "open space® and stormwater management reservation, to public
use all as shown on the Plat. No road, street, avenue, alley, right of way
or easement shall be laid cut or constructed through or across any Lot or
Lots in the Community except as set forth in this Declaration, or as laid
down: and shown on the Plat, without the prior written approval of the
Architecrtural Review Committee.

(£) Declarant further reserves unto itself and its
successcers and assigns, the right at or after the time of grading of any
street or any part thereof for any purpeose, to enter upon any abutting Lot
end grade a porticn of such Lot adjacent to such street, provided such
grading does not materially interfere with the use or cccupancy of any
Structure built on such Lot, put Declarant shall not be under any
ation or duty to do such grad:ng or to maintain any slcpe. Similarly,
rant regerves the rignt unto itself, and its successors and assigns,
ang, withcout limication, the Asscriation, Co enter on any Lot during ncermal
pusiness hours for the purpose ci performing the maintenance obligations
of the Association, as more partlicularly described in Section 6.4
vrovided, however, that Declarant shall have no obligation to perform such

maintenance., No right shall be conferred upon any Owner by the recording
of any plat relating to the development of the Property in accordance with
such plat, Declarant expressly reserving unto itself the right te make such
mendments to any such plat or piats as shall be advisable in its best
judgment and as shall be acceptable to public suthorities having the right

to approval thereof.

{g} Declarant further reserves unto ictself, for itself
and ary Builder and their successors and assigns, the right,
notwithstanding any other provision of the Declaration, to use any and all
pertions of the Property other than those Lots conveyed to QOwners,
including any Common Area which may have previously been conveyed to the
Association, for all purposes necessary or appropriate to the full and
final completion of construction of the Community. Specifically, none of
the provisions of Article II concerning architectural contrel or use
restrictions shall in any way apply to any aspect of the Declarant's or
Builder's activities or construction, and notwithstanding any provisions
of this Declaration, none of the Declarant's or Builder's construction
activities or any other activities associated with the development,
mérketing, construction, sales management or administration of the
Community shall be deemed noxious, offensive or a nuisance. The Declarant
reserves the right for itself and any Builder, and their successors and
assigns, to store materials, construction debris and trash during the
construction period on the Property without keeping same in containers.
The Declarant will take reasonable steps, and will ensure that any Builder
takes reasonable steps, to avoid unduly interfering with the beneficial use
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ot the Lots by Cwners.

=2 i
arts made toc the Asscciation winh respach
1 grants made with respect to any Lots shall b
to incorporate the foregoing reservations, wrerher or (3
forth in such instruments. At the request in writing of any party heretc,
any other party shall from time to time execute, acknowiledge and deliver
such further assurances of such reservations as may be necessary.

ARTICLE VI
COMMON AREA
6.1 GRANT OF COMMON AREA. The Association shall! take citle

to the Common Area that is part of the Property free and clear of ali
encumbrances, except non-monetary title exceptions and this Declaratien not
later than the date the first Lot is conveyed to an Owner [(other than the
Declarant or a Builder). The Covenants are kereby imposed upon the Common
Area for the benefit of the Declarant, the Builder, the Association and the
Owners, and their respective personal representatives, successors and
assigns, to the end and intent that the Association shall have and hcld the
said Common Area subject to the reservations set forth in Article V hereof,
and to the Covenants herein set forth.

6.2 MEMBER'S RIGHT OF ENJOYMENT. Every member of the

Association shall have a non-exclusive right and easement for the use,
benefit and enjoyment, in common with others, in and tc the Common Area and
such non-exclusive right and easement shall be appurtenant to and shall
pass with the title to every Lot, subject to the restrictions herein ser
forth. Except as otherwise permitted by the provisicns of this
Declaration, the Common Area shall be rerained in its natural state, and
no Structure or improvement of any kind shall be erected, placed or
maintained thereon. Structures or improvements designed exclusively for
community use, shelters, benches, chairs or other seating faciliries,
fences and walls, walkways, playground equipment, game facilities, drainage
and utility structures, grading and planting, may be erecred, placed and
maintained thereon for the use, comfort and enjoyment of the members of the
Association, or the establishment, retentien or preservation of the natural
growth or topography of the area, or for assthetic reasons. No portion of
the Common Area may be used exclusively by any Cwner or Owners for personal
vegetable gardens, storage facilities or other private uses.

6.3 NUISANCE. No ncxious or offensive activity shall be
carried on upon the Common Area nor shall anything be done thereon which
will become an annoyance or nuisance to the Community.

6.4 . The
Association shall improve, develop, supervise, manage, operate, examine,
insure, inspect, care for, repair, replace, restore and maintain the Common
Area (including, without limitation, covered parking), and the front and
rear yards of Lots for purposes of lawn care and sprinkler systems located
thereon (subject, however, to the provisions of Section 2.13), private
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conris and street lighting located within pravat

dedicated to a public or governmental entity 1f s
properly maintain such area, as from time to time ITD
any items of personal p?opﬂr*y pilaced or installed ther

cost and expense, and shall levy against each member of the Assoclation a
proporrcionate share of the aggregate cost and expense reguirad for the
care, maintenance and improvement of the Common Area, which proportionate
share shall be determined based on the ratio which the number of Lots owned
by the member bears toc the total number of Lots then laid out or

estab¢lshed on the Property. i iati 11
: - s
. : ;- ich have been instzlled by
Peclarant,
6.5 BESIBICIIQHS. The xright of each matber of the
Association to use the Common Area shall be subject to the following:

{a) any rule or regulation now or hersafter set forth in
vrhis Declaration and, further, shall be subject to any rule or regulatiocn
now or hereafter adopted by the Association for the safery, care,
maintenance, good order and cleanliness of the Common Area;

(b} the right of the Assocviation, in accordance with its

Articles of Incorporation and By-Laws, to borrow meney for the purpose of
improving the Common Area in a manner designed to promore the snjoyment and
welfare of the members, and in aid thereof to mortgage any of che (ommon
Area;

{c) the right of the Association to take such steps as
are reasonably necessary to protect the property of the Association against
mortgage default and foreclosure;

(d} the right of the Associaticn to suspsnd the voting
rights and the rights to use of the Common Area after notice and a hearing
for any period not to exceed sixty {60) days for any infraction of any of
the published rules and regulations of the Associatiorn or cof this
Declaration;

(e) the right of the Association to dedicate or transfer
ail or any part of the Common Area to any public or municipal agency,
authority or utility for purposes consistent with the purpose of this
Declaration and subject te such conditions as mey be agreed to by the
members; and further subject to the written consent of Davis County:
provided, however, that no dedication, transfer, mortgage or determination
as tc the purposes or as to the conditions thereof, shall be effective
unliess two-thirds (2/3) of the Class A members (excluding the Declarant 1f
the Declarant is a Class A member) of the Association censent to such
dedication, transfer, purpose and conditions; and

(£) the right of the Association, acting ty and through
its Board of Directors, to grant licenses, rights-of-way and easements for
access or for the construction, reconstruction, maintenance and repair of
any utility lines or appurtenances, whether public or private, to any
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{g] All ©f the foregoing shall inure ro the benefit of
and be enforceable by the Asscciation and the Declarant, or either of Them,
their respective successors and assigns, ageinst any member of the
Association, or any other persen, wviclating cor attempring to violate any
of the same, either by action at law far damages or suit in emlity ro
enjoin a breach or violation, or enforce performance of any term,
condition, provision, rule or regulation. Further, the Association and the
Deciarant shall each have the right to abate summarily and remove any such
breach or violation by any vember at the cost and expense of such member.

ny

6.6 - Any member of the Association
may delezgate its rights to the use and enjoyment of the Common Area to
family mempers who reside permanently with such member and to its tenants,
contract-purchasers, invitees and guests, all subject to such reasonable
rules and regulations which the Association may adopt and uniformly apply
and snforce.

5.7 RULES AND REGULATIONS. Each Owner sha?l fully and

faichfully comply with the ru-es, regulations and restrictions applicakle
o use of the Common Arez, as such ruies, regulations ang restricticons are
from time 5 time adopiad »y the Association for the safety, care,
maintenance, good order and o saniiness of the Common Area. Further, each
Owner shall comply with the Covenants imposed by this Declaration on the
use and enjoyment of the Common Area.

ARTICLE VI
ENCROACHMENTS

If any Structure gr any rart thereof, now or at any time hereafter,
éncreaches upon an adioining Lot or any Structure encroaches upon any
Common Area, whether such e cachment is attriburable £o censtruction,
settlement or shifting of the Structure or any other reason whatscever
beyond the control of the ag 4 of Directors or any Owner, there shall
forthwith arise, without the 2ssity of any further or additional act or
instrument, a good and wvalig easement for the maintenance of such
encroachment, for the benes of the Owner, its heirs, personal
representatives and assigns, to provide for the encroachment and non
disturbance of the Structure. Such easement shall remain in full force and
effect so long as the encroachment shall continue. The conveyance or other

disposition of a Lot shall be deemed to include and convey, or be subject
Lo, any easements arising under the provisions of this Article without
specific or particular reference to such easement.
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erly, héreby ccovenants, ard eash

conveyling any such ot -- 1L, wiznh noT
sucr deed or other conveyance, shall bpe deemed O hnave

agrzed to pay the Associarion ta} irn advance, an aanua.
assessment {zhe Uannua:l Assessment™! equal to rhe member's proportionate
share of the sum required by the Association, as estimated by the Board of
Directors, for annual assessments or charges, and (b) special assessments
Or charges, for capital improvements, such annual and special assessmerts
and charges to be established and collected as hereinafrer provided. The
annual and special assessments or charges shall be a charge and continuing
lien upon each of the Lots auainst which the assessment is made in
accordance with the terms and provisions of this Artiels VIii and shail
be construed as a real Covenant running with the land. Such assessments
or charges, together with interest at a rate of rwelve percent per
anum, and costs and rs=ascnabls attorneys* fess incurred or expended by tke
Association in the cellection therecf, shall also he the perscnal
obligation of the Oumer holding titis to any Lot a2t the time when tne
assessment fell due or was payable. The personal obligation for any
delinguent assessment or charge, together with interest, costs an
reasonable attorneys’ fees, howesver, shall oL pass to the Quner's
SUCCESS0Y Or successors in cicle uniess expressly assumed oy such successor

Cr sSuUCCTessors.

§.2 USE QF ASSESSMENTS. The asse
by the Association shall he used exclusively for ¢
the recreation, health, safety, and welfare of
Community, and in particuiar for (a) the improvern

operaticn, care, services and facilities related to ¢ a
of the Common Area as well asg fees paid to any management agent the
payment of taxes on the Common Area {except to tha e that

proportionate shares of such public charges and assessments o the Common
Area may be levied against all Lots laid out on the Property by the tax
cellecting authority so that the same 1s payable directly by the Owners
thereof, in the same manner as real broperty taxes are assessed or
assessable against the Lots); {c)} the payment of insurance preciums on the
Common Area; (d) the costs of repair, replacement and additions to the
Common Area and improvements thereon; (e) the cost cf cbtaining, planting
and thereafter maintaining street trreeg throughout tkre Com if

wunoty if
required by Davis County, whether or not such Street trees are iocated in
the Common Area; (f} the costs of utilities and other services which may
be provided by the Association for the Community as may be approved frcm
time to time by a majority of the members of the Association: {g! zhe cost
of laber, eguipment, insurance, materials, management an=d supervision
incurred or expended in performing all of the foregoing; (h) the cost of
refuse containers, as described in Section 2.22; {i) the cost of semi -
annual maintenance for blowcuts on the ends of the water lines serving the
Community, as referenced in Section 6.4; {j) the cest of maintenance,
insurance and replacement of covered parking; and (k) the cost of funding
all reserves established by the Asscciation, including a genera:z operating
excess and a reserve for replacements.

8.3 MAXIMUM ANNUAL ASSESSMENT.
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cal Uatil January 1 of the y=ar imredia
e ccnveyance of the first Lot to an Jwner other tnan :he
uisder, tne maximum annual assessment shall ke the aagreg
~dred Feourteer Dollars ($714.00) for each Len, payakhle a
Fifty Nine Dollars and fifty cents (%$59.50) per month. -
i A33TH6S0 82153 F 1043
{b) From and after such date, rthe maximum annvail
assessment may be increased each year by not more than cen percent (13%)
of the maximum annual assessment for the previous year without a vote of
the membership of the Association.

« I TV el

v

|

(e) From and after such date the maximum
assessment may be increased above the ten percent (10%) lim;:
specified in the preceding sentence only by a vote of two-thirds (2/3! of
each class of members of the Association, voting in person or by proxy, at
a meeting duly calied for such purpose.

td) Neither the Declarant, nor a Builder, nor

which the Declarant or Builder holds record title, shall be exets:t from any
assessment hereunder, however, notwithstanding anything eisewhsre ser forth
herzin, the foliowing allowance shall be made by the Association tc the
Declarant and Builder in each instance: annual assessmernts or chargss made
or levied against any Let te which the Declarant or Builder nold record
titie shall egual twenty-five percent (25%) of the annual assessment or
charge made or levied against any other Lot laid cuf on the Froperty, to
the end aend intent that the Declarant or Builder shall not pay more, or
less, than twenty five percent {25%) of the per Lot annual assessment
established by the Asscociation under this Section.

(e} The Board of Directors of the Associatisn may fix
the annual assessment c¢r charges against each Lot at any amcunt nGt Iin
excess of the maximum. Subject to the limitations set fortr in thisg

Section 8.3, and for the periods therein specified, the Association may
change the maximum and the basis of the assesswments fixed by Ssction B.3
hereof prospectively for any period provided that any such cnangs shall
have the assent of two-thirds (2/3) of each class of members of
Association, voting in person or by proxy, at a meeting duly called
such purpcses.

8.4 SPECIAL ASSESSMENTS. In addition to the annual
assessments authorized above, the Association may levy in aIly Zssessment
year, a special assessment, applicable for that vear only, for the purpcse
of defraying, in whole or in part, the cost of any constructicn,
reconstruction, repair or replacement of any capital improvement locarad
on the Common Area, including fixtures and personal property related
thereto, and/or to meet any other deficit of the Association or an
emergency or unforeseen expenses of the Association; provided that such
assessment shall first be approved by two-thirds (2/3) of the vores of each
class of the members of the Associatian, voting in perscn or by proxy at
a meeting duly called for such purpose.

8.5 NOTICE AND QUORUM FOR ANY ACTION AUTHORIZED UNDER SECTION
8.3 AND B.4. Written notice of any meetings of members of the Association
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: o I ! rs not :ess than thirt
f tne meering. AL
at the meet.ing of members oY

tne first sSutn
of proxies, antitied to cast sixty percent (67%) of all of the vctes of
earh ciass cf merbers entitled to be cast at such a meeting shall be
necessary and sufficient to constitute a guorum. If the regquired quorum
is not present, another meeting may be called subiect o the same notice
regquirements, and the required guorum at any subsequent meeting shall be
one-half (¥} of the required gquorum at the preceding meeting. provided that
no such subsegquent meeting shall be held more than sixty (60} days
foliowing the preceding meering .

(a} The Annual Assessments as to any Lot shall commence
n the earlier of (i) the date the Lot is conveyed rCo any person or encity
ther than the Declarant or a Buiider or {ii} the date a Use and Occupancy
ermit is issued by the proper authorities of Davis County to the Declarant
or a Builder . The annual assessments shall be due and payable on &
menthly basis on the first {1st) calendar day of each menth, and shall be
a lien for any month after the fifreench (15th) day of that month.

(b} The due date of any special assessment under Section
§.4 shall be f£ixed in the resolution authorizing such special assessment.

3.7 DUTIES OF THE BQARD OF DIRECTORS.

{a) The Roard of Directors shall determine the amount of
the maintanance assessmentis annually, but may do so at more freguent
intervals should circumstances so require. Upon resolution of the Board
of Directors, installments of arnnual assessments may be levied and
sollected on a quarterly. semi-annual! or annual basis rather than on the
monthly basis herein above provided for. BAny member way prepay one or mors
installments of any maintenance assessment levied by the Association,
without premium or penalty.

(b) The Board of Directors shall prepare, oOT cause the
preparation of an annual operating budget for the Associaticn, which shall
provide, without limitation, for the management, operation and maintenance
of the Cormmon Area. The Board of bDirectors of the Association shall make
reasonable efforts to fix the amount of the annual maintenance assessment
against each Lot fer each assessment pericd at least thirty (30} days in
advance of the beginning of such period and shall, at that time, prepare
a roster of the Lets and the annual maintenance assessments applicable
thereto which shall be xept in the office of the Association and shall be

| open to inspection by any Owner upon reasonable notice to the Board of
| Directors. Written notice of the annual maintenance assessments shall
thereupon be sent to all members of the Association. The omission by the
Board of Directors, before the expiration of any assessment period, to fix
the amount of the annual mzintenance assessment hereunder for that or the
next period, shall not be deemed a waiver or modification in any respect
of the provisions of this Article or a relesase of any member from the
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cpligaticn to pay the annual maintenance assessment, or any instailment
heracf, for that Or any subsaguent assessment peried; but the annua’
s ree assessment fixed for the preceding pericd skhall conrinue U
a rew maincenance assessment is fixed. No member may exempl itself from
iiability for mainrenance assessments by abandonment of any Lot owned by

such member or by the abandonment of such merber's right to the use and
enjoyment of the Common Area. £ 1335650 B 2153 F 1045

Ll The BAssociation shall, upon demand at any time,
furnish to any Owner liable for assessment a certificate in writing signed
by an officer of the Association setting forth whether said assessment has
been paid. Such certificate shall be conclusive evidence of payment of any
assessment therein stated as having heen paid. A charge not to exceed ten
dollars (510.00) may be levied in advance by the Association for each
cercificate so delivered.

8.8 ADDITIONAL ASSESSMENTS. additional assessments may be
fixed against any Lot only as provided for in this Declaration. Any such
assessments shall be due as provided by the Board of Directors in making
any such assessment.

8.6 NONPAYMENT QF ASSESSMENT. Any assessment or portion
thersof not paid within thirty (30} days afrer the due date thereof shall
be delinguent and shall bear interest from the date of delingquency at the
rare of twelve percent (12%} per annum, and shall be subject to a iate
charge of Ten Dollars {$10.00) per month until paid, or ten percent {10%)
of the assessment, whichever 1s greater, and the Board of Directors shail
have the right to declare the entire balance of the assessment and sccrued
interest thereon to be immediately due and payabie. The Association may
bring an action at law against the Qwner personally obligated teo pay the
same, and/or without waiving any other right, at equity to foreclose the
lien against the Lot in the same manner and subject to the same
requirements as are specified by the law of Utah for the foreclosure of
mortgages or deeds of trust containing a power of sale or an assent to a
decree, and there shall be added to the amcunt of such assessment the
reasonable costs of preparing and filing the complaint of such action, and
in the ewvent that judgment is obtained, such Jjudgment shall include
interest on the assessment as above provided, late fees and reasonable
attorneys' fees to be fixed by the court together with the cost of the
action. No Owner may waive or otherwise escape liability <£for the
assessments provided for herein by non-use of the Common Area or
abandonment of such Owner's Lot.

§.1C SUBQRDINATION OF LIEN TO MORTGAGE. The lien of the
assessments provided for herein shall be subordinate to the lien of any
first mortgage{s) or deed(s) of trust now or hereafter placed upon the Lot
subject to assessment; provided, however, that the sale or transfer of any
Lot pursuant Lo mortgage or deed of trust foreclosure, or any proceeding
in lieu thereof, shall extinguish the lien of such assessments as to
payments which became due prior to such sale or transfer. Such sale or
rransfer shall not relieve such Lot from liability for any assessments
thereafter becoming due, nor from the lien of any such future assessment.
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1 ENFORCEMENT OF LIEN. The Association may establish and
ien for any assessment, annual, special, or ctherwise,
vhe provisiens of this Declaracion. The lien is lmposed upon
~n

against wnich Such assessment 1s made. The
znd enforced for damages, interest, costs of collection, late charges
permitted by law, and attorneys’ fees provided for herein or awarded by a

court for breach of any of the covenants herein. [ 1335650 2153 F 1046

§.12 EXEMPT PROPERTY. The Common Area and all Lots owned by
the Association or dedicated to and accepted by a public authority and &ll
property owned by a charitable or non-profit organizacion exempt from
taxation by the laws of the State of Utah shall be exempt from the
assessments created herein.

8.13 RESERVES FOR. REPLACEMENTS .

2} The Association shall establish and maintain a
reserve fund for repairs and repliacements of the Common Area by tche
allocation and payment monthly to such reserve fund of an amount to be
designated from time to time by the Board of Directors. Such fund shall
be conclusively deemed to be a common expense of the Association and may
be deposited with any banking institution, the accounts of which are
insured by an agency of the United States of America or may, in the
discretion of the Board of Directors, be invested in ckligations of, or
fully guaranteed as to principal by, the United States of America.

(b The Association may establish such other reserves
for such other purposes as the Board of Directors may from time to Lime
consider to be necessary or appropriate. The proporticnal interest of any
member of the Association in any such reserves shall be considered an
appurtenance of such Owner's Lot and shall not ke separated from the Lot
to which it appertains and shall be deemed to be transferred with such Lot.

ARTICLE 1X
INSURANCE AND CASUALIY LOSSES
9.1 TYRES_QF INSURANCE MAINTAINED BY ASSOCIATION. During the

Development Period, the Association may obtain the following types cof
insurance:

(a) insurance on all insurable improvements on the
Commorn: Area against loss or damage by fire or other hazards, including
extended coverage, wvandalism, and malicious mischief in an amount
sufficient to cover the full replacement cost of such improvements in the
event of damage or destruction;

(b} a public liability insurance pcelicy covering the
Association, its officers, directors and managing agents, having at least
a Five Hundred Thousand Dollar ($500,000.00) limit per total claims that
arise from the same coccurrence, including but not limited to liability
insurance for the recreational facilities located in the Community, or in
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a1 amount not less than the minimum amounc reguired by applicable law,
~r regulaticn; t 1335650 R2ZISSF 1047

iCl workers' <compansatlon insurancs, 3T and =To oA
extent reqguired by law; and

(d) fidelity bond or bonds covering all Directors,
officers, employees and other persons handling or respcnsible for the furds
of the Association, in such amcunts as the Board of Directors deems
appropriate.

After the conclusion o»f the Develcpment Period. the Board of
Directors shall have the authority to and shall ocbtain the insurance
described above.

g.2 PREMT MATINTAL TION. Premiums
for all jnsurance and bonds required to be carried under Secrion 9.1 hereof
or otherwise obtained by the Associztion on the Common Area shall be an
expense of the Associaticn, and shall be incliuded in the arpnual
assessments. Premiums on any fidelity bond maintained by a third party
manager shall not be an expense of che Association.

©.3 DAMAGE AND DESTRUCTION CF COMMON ARER.

(al Immediats damage cor destructicn by five
or other casualty to all or an ar ingurable :improvements on the
Oommon Brea, the Board of Directors, or its agent, shell proceed with the
fiiing and adiustment of all claims arising under the fire and extended
coverage insurance maintained by the &ssociation and cbtain relizblie
estimates of the cost of repair or reconstruction of the damaged or
destreoyed improvemants. Repair or reconstruction means repairing or
restoring the improvements toO substantially che samz condition in which
shiey existed prior to the fire or other casuaity.

o]

{b} Any damage or destruction to insurable Improvemert
on the Common Area shall be repaired or reconstructed unliess at ieast
seventy-five percent (75%) of the members present at a meeting of the
membership held within ninety (30) days after the casualty shall decide not
to repair or reconstruct.

(e} 1f, in accordance with subsecticn (b}, the
improvements are not to be repaired or reconstructed and no alternative
improvements are authorized by the members, then and in that event the
damaged Common Area shall be restored to its natural state and maintained
as an undeveloped portion of the Common Area by the Association in a neat
and attractive conditien. In such event, any excess insurance proceads
shall be paid over to the Assoclation for the benefit of the Property,
which proceeds may be used and/or distributed as determined by the Board
of Directors, in its discretion, or as otherwise provided in the Articles
of Incorporation and/er the Bylaws of the Association.

9.4 REPAIR AND RECONSTRUCTION OF COMMON AREMA. If any
improvements on the Common Area are damaged or destroyed, and the proceeds
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insurance received by the Asscciaticrn are not sufficient to pa
cost of pair and reconstructlion of the

ey

DiretiLrs P, without ths recesslty 71 & VO
& special assessment against ail Cwners in crder o cover Y
in the manner provided in Article VIII hereof. If the proceeds of
insurance exceed the cost of repair, such excess shall be retained py the
Association and used for such purposes as the Board of Directors shall

determine. £ 1335650 B 2153 F 1048

5.5 HAZABQ_INSHBABCE_QH_IHEEQ!EQ_LQIS- Each Cwner of a=z
improved Lot at all times shall maintain fire and extended coverage
insurance or other appropriate damage and physical loss insurance, in arc
amount equal tc not less than one hundred percent (100%} of the current
replacement value of the improvements on the Lot.

9.6 QOBLIGATION QF LOT OWNER TO REPAIR AND RESTORE.

i

{a) In the event of any damage or destruction of th
improvements on a Lot, the insurance proceeds from any insurance policy or
an improved Lot, unless retained by a Mortgagee of a Lot, shall be applie
first to the repair, restoration or replacement of the damaged or destroyed
improvements. Any such repair, restoration cor replacement shall be done in
accordance with the plans and specifications for such WDr"V“mE phe=
originally approved by the Deciarant or che Architectural Review Commi ;
unless the Owner desires to construct imprcve.en;s differing from tfcse S0
approved, in which event the Owner sha submit plans and specifications
for the improvements to the Architectural Review Committee and obtain its
approval prior toc commencing the repair, rastoration or replacement.

(70N

1)

n

(b} If any Owner cf an improved Lot fails to maintairn
the insurance required by Section 9.5 of this Article, the Association may.
but shall not be obligated to, cbtain such insurance and pay any premiums
required in comnection with chtaining such insurance. Such Owner shall b=
personally liable to the Association for any costs incurred by the
Association in obtaining such insurance, to the same extent as such Cwner
is liable for assessments levied against its Lot, and, upon the failure of
the Owner to pay such costs within ten (10) days after such Cwner's racaipt
of a written demand therefor from the Association, the Association may
estabhlish a lien therefor upon the Owner's Lot in accordance with and
subject to the provisions of this Declaration applicable to an assessmwent

lien.
ARTICLE X
RIGHTS QF MORTGARGREES
10.1 GENERAL -
{a) Regardless of whether a Mortgagee in possession of

a Lot is its Owner, (i} such Mortgagee in possession shall have all of the
rights under the provisions of this Declaraticn, the Plat, the Articles of
Incorporation, the By-Laws and applicable law, which would otherwise be
held by such Owner, subject to the operation and effect of anything to the
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{b) Any Morigagee :in possession of a Lot shall (subject

toe the operation and effect of the provisicns of this Declaration, the

Articles of Incorporation, the By-Laws and applicable law] bear all of the

obligations under the provisions therecf which are borme by its Owner;

preovided, that nothing in the foregoing provisions of this Szction shall

be deemed in any way to relieve any Owner of any such obligat:ion, or of any

ligbility to such Mortgagee on account of any failure by such Owner to
satisfy any of the same.

10.2 INSPECTION: STATEMENT AND NOTICE. A Mortgages shalil, upon

delivery of a written reguest to the Association, be entitied to

{al inspect the Association's books and records during
normal business hours:

{b) receive an annual financi
Associavion within ninety (90} days after the end of any
As=ociati

{c} be given timely writien notice

the Membership, and designate a representativa to attend

(d} be given timely written notice of the coccurrence of
damage to or destruction of the Common Ax or 1f the

made the subject of any condemnaticn or nent domain
proceeding or the acquisicion thereo? is otherwise sought by zny condermning
aucnority; and

(e) be given timely written notice by the Asseciation of

failure to pay assesaments by the Owner of such Mortgagee's Lot which is
net cured within thirty (30) days after such default commences, but the
failure to give such notice shall not affect the wvalidity of zhe lisn for
any assessments levied pursuant to this Declaration.

10.3 APPROVAL BY FEDERAL HOUSING ADMINISTRATION AND VETERANS
ADMINISTRATION. Until the Class B membership terminates pursuant to the
provisions of Article 1V, Section 4.3, the consent or approval of the
Federal Housing Administration, the Veterans Administraticn and/or the
Department of Housing and Urban Development shall be obtained with respect
to any of the following actions taken while a Mortgage is in effect which
is insured by such entity:

{al a dedication of any portion of the Common Area to
public use;

(b) an amendment of this Declaration; and

(c} annexation of additional properties.
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ARTICLE XI

E13535650 22153 r 1050
MISCELLANEQUS

11.1 TEBM. This Declaraticn skall run with the land and shall
be binding fcr a period of chairty (30! years from the date this Declaraticn
is recorded, after which time this ration snall automatically be
extended for successive periods of ten years each unless and uncil an
instrument has been reccrded, by whickh is Declaration, in whole or in
part, is amended, modified or revoked pursuant to the provisions of Section
11.9.

11.2 ENFORCEMENT.

(a) Enforcement of this Dsclaraticn shall ve by
proceedings at law or in equity against any person or persons violating or
atrempting to viclate any covenant, either to restrain the viclarion or to
recover damages, or both. In acquiring zicle co any Lot in che Community,
the purchaser or purchassr viclating or attempting to vwviclate any
covenant, agree to reimburse the Asscniarion and/or any Cwners for ail
costs and expenses for which it cor they may be put as a result of rhe said
viclation or atcempted limited to, court costs
ard attorneys' fees.

(b} These Covenants
enforceable by the Asscciation or by
the Community and their respecrive

1i.3 NO WAIVER. The failure or forbearance by the Association
to enforce any covenant or restriction hersin ¢ontained shall in no even
be deemed 2 waiver of the right to do so thersafter.

11.4 INCORPORATION BY REFERENCE ON RESALE. Ir the event any
Cwner sells or otherwise transfers any Lot, any deed purporting to effect
such transfer shall be deemed to con-zir a provision incorporating by
reference the covenants, restrictions, servicudes, easements, charges and
iiens set forth in this Declaration, whether or not the deed actually so
states.

0]

11.5 NOTICES. Any notice reyuired to be sent to any member or
Ouwner under the provisions of this Declaratien shall be deemed to have been
properly sent when mailed, by crdinary mail, postage paid, to the last
known address of the person who appears as member or Ouwner on the records
of the Association at the time of such m iling.

11.6 NO DEDICATION TO PYBLIC USE. Nothing herein contained

shall be construed as a dedication to public use or as an acceptance for
maintenance of any Common Area by any public or municipal agency, authority
©r utility and no public or municipal agency, avthority or utility shall
have any responsibility or liability for the malntenance or operation of
any of the Common Area.
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11.7 SEVERABILITY. Invalidation of any one of these coverants
udgment, decree cor order shall in ne way aifect any

T

1iilorions oy
M remain in full foroce and

“ner provisicns herecf, each of whicn

FREEoL. E 13354650 B21S3 F 1051
11.8 CAPTICNS AND GENDERS. The captions contained in this

Deciaration are for convenience only and are not a part of this Deciaratiecn
and are not intended in any way to limit or enlarge the terms and
provisions of this Declaration. Whenever the context s reguires, the male
shall include all genders and the singular shall inciude the pliural.

11.9 AMENDMENT.

(a} For so long as there is a Class B membership of the
Association, this Declaration may be amended by an instrument in writing,
signed and acknowledged by the Declarant and by the President or Vice-
President and Secretary or Assistant Secretary of the Association after
apgroval of the amendment at & meeting of the Association duly called for
such purpose. The vote (in person or by proxy) or written consent of (i)
at least two-thirds (2/3) of the Class A members of the Association, if
any, and (ii) the Declarant shall bz required to add te, amend, revise or
modify this Declaration. Following the lapse of the Class B membership in
the Association, as provided in Article IV hereof, this Degiararion may be
amended by an instrument ip wricing, signed and acknowledged by the
Pres:dent or Vice-President and Secretary or Assistant Secratary of the
Asscciation with the approval, in the manner set forth above, cf at least
two-thirds {2/3) of the Class A members of the Association at a meeting of
the Association duly called for such purpose.

(b} An amendment or modification shall be effective when
executed by the President or Vice-FPresident and Secretary or Assisrant
Secretary of the Association who shall certify that the amendment or
modification has been approved as herein above provided. The amendment
shall be recorded in the Recorder’s Office of Luvis County. Unless a later
date is specified in any such instrument, any amendment to this Declaration
shall become effective on the date of recording. For the purpose of
recording such instrument, each Owner, other than the Declarant, hereby
grants to the president or Vice-President and Secretary or Assistant
Secretary of the Association an irrevocable power of attorney te act for
and on behalf of each and every Owner in certifying, exe:uting and
recording said instrument. Notwithstanding anything to the contrary
contained herein, in no event may any of Declarant's rights or privileges
under the Articles of Incorporation or By-Laws of the Association or this
Deciaration be terminated, altered or amended without Declarant's prior
written consent.
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WITNESS cthe hand and seal of the Declarant hereto on the day herein
¢

above lrst written.

E 1335650 P 2153 P 1052

WITNESS/ATTEST: DECLARANT ;
Newcastle Greene, L.L.C.
By: Hamlet Homes Corporation
its Managing Member

Johﬂ’ Aldous(,/_Pres ident

STATE OF UTAH, CITY/COUNTY CF Salt («“kq—, TO WIT:

I HEREBY CERTIFY that on this )| day of %d% , 1937 before, me,
U

the subscriber, a Notary Public of the State h, personally appeared
Johnt Aldous, known to me or suitably proven, who acknowledged himself to
be the President of Hamlet Homes Corporation, Managing Member of Newcastle
Greene, L.L.C., &the Declarant named in the foregoing Declaration of
Covenants, Conditions and Restrictions, and who, being authorized to do so,
in my presence, signed and sealed the same and acknowledged the same to be
cthe act and deed of the Declarant.

AS WITNESS my hand and seal.

et

L
s . s
"ﬁotary Public

N My Commission Expires: g - 3“%'[

-~ RECORDER'S MEMO —
LECBILITY OF TYPING OR PAINTING
UNSATISFACTORY N THE DOCUMEN-
WHEN RECEVED
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EXHIBIT A
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Descciption of the Pxoperty

BEING all those Lots shown and designated as
ot Nos. 1 through and including 11 and 37 through
and including 54, and the Common Area shown on the

Flat entitled, "Newcastle Greene Townhomes PUL,
Phage 1" recorded among the Recorder‘s Office o©f
Davis County in Plat Book No. , folios

and on .




DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
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REING all those Lots shown and designated as

Lot Nos. 12 through and including 36 and the Common

Area shown on the Plat entitled, "Newcastle Greene

Towniniomes PUD, Phase an reccrded among the

Recorder’s Office of Davis County in Plat Book

No. . folios and on

, and Lot Nos. 55 cthrough and including 38

and the Common Area shown on the Plat entitled,

nNewcastle Greene Townhomes PUD, gge 2" intended

to be recorded among the Recorder's Gffice of Davis
County.
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