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PERPETUAL EASEMENT AGREEMENT

THIS PERPETUAL EASEMENT AGREEMENT (this “Agreement’) is made and
executed this day of December, 2012 (the “Effective Date"), by and between
INTERMOUNTAIN POWER AGENCY, a political subdivision of the State of Utah
(“Grantor”), and the UTAH DEPARTMENT OF TRANSPORTATION, of 4501 South
2700 West, Salt Lake City, Utah 84119 (“Grantee”).

RECITALS

A. Grantor owns certain real property (‘Grantor’'s Property”) located in the
City of Springville, County of Utah, State of Utah.

B. Grantee desires to obtain a perpetual, non-exclusive easement on, over,
and across a portion of Grantor's Property (the “Easement Area") for the purposes
more particularly described herein. Grantor is willing to grant the easement to Grantee
for such purposes subject to the terms and conditions set forth herein. The Easement
Area is more particularly described in the legal description on Exhibit A, and depicted on
the drawing on Exhibit B, both attached hereto and incorporated by this reference.
Should there be any discrepancy between the legal description and the drawing, the
legal description will control.

AGREEMENT

NOW, THEREFORE, for the sum of Ten Dollars ($10.00) and other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
the parties agree as follows:

1. Grant of Easement. Grantor hereby conveys to Grantee a perpetual, non-
exclusive easement on, over and across the Easement Area for the limited purpose of
constructing and maintaining a retaining wall, an advance traffic management system
(fiber optic) and related public utility purposes (in accordance with Section 72-6-116 of
the Utah Code Annotated and 23 Code of Federal Regulations, Part 645, Subpart B,
"Accommodation of Utilities”), and structures (collectively, the “Improvements”).
Grantee agrees that the cost of the Improvements will be borne solely by Grantee, with
no contribution whatsoever from Grantor. The design, construction, preparation, and
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maintenance of the improvements performed by Grantee shall comply with all
governmental laws, ordinances, regulations, and permits governing such Improvements.

2. Reservation by Grantor. Grantor hereby reserves the right to use the
Easement Area for any use not inconsistent with Grantee’s permitted use of the
Easement Area.

3. Access. Grantee and its employees, consultants and contractors
(collectively, “Grantee’s Contractor”) shall have the right to enter upon the Easement
Area for the purposes permitted by this Agreement. Grantee shall enter upon the
Easement Area at its sole risk and hazard, and Grantee and its successors and
assigns, hereby release Grantor from any claims relating to the condition of the
Easement Area and the entry upon the Easement Area by Grantee, its agents,
employees, servants, contractors and other such parties.

4, Condition of the Easement Area. Grantee accepts the Easement Area and
all aspects thereof in “AS IS,” “WHERE S" condition, without warranties, either express
or implied, “WITH ALL FAULTS,” including but not limited to both latent and patent
defects, and the existence of hazardous materials, if any. Grantee hereby waives all
warranties, express or implied, regarding the title, condition and use of the Easement ,
Area, including, but not iimited to any warranty of merchantabiiity or fitness for a .
particular purpose. Without limiting the generality of the foregoing, the Easement Area is
granted to Grantee subject to: (a) any state of facts which an accurate ALTA/JASCM ,
survey (with Table A items) or physical inspection of the Easement Area might show, (b}
all zoning regulations, restrictions, rules and ordinances, building restrictions and other
laws and regulations now in effect or hereafter adopted by any governmental authority
having jurisdiction; and (c) reservations, easements, right-of-way, covenants,
conditions, restrictions, encroachments, liens, and encumbrances and all other matters
of record or enforceable at law or in equity. Grantee must obtain any and all consents,
approvals, permissions, and agreements to cross, encumber or encroach upon any
other easements or rights of others related to its use and improvement of the Easement
Area.

5. Maintenance, Restoration. Grantee, at its sole cost and expense, will
maintain and repair the Improvements and any and all related improvements installed
by Grantee, in good order and condition, except for the Improvements owned by utility
companies or entities. Grantee will promptly repair any damage to Grantor's Property
and Grantor's improvements located thereon (including, without limitation, any and all
landscaping, trees, fences, water and/or irrigation pipes, lines and ditches, curbs,
gutters, asphalt surfaces, fences, signs, lighting, etc.) caused by Grantee and/or
Grantee’s Contractor, and will restore Grantor’'s Property and the improvements thereon
to a substantially similar condition as they existed prior to any entry onto or work
performed on Grantor's Property by Grantee and Grantee's Contractor.

6. Building Restrictions on the Easement Area. Grantee agrees not to
construct any building on the Easement Area.
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7. [Intentionally Deleted]
8. Compliance with Laws. Grantee will comply with all present or future laws,

statutes, codes, acts, ordinances, rules, regulations, orders, judgments, decrees,
injunctions, permits, licenses, authorizations, directions and requirements of and
agreements with all governments, departments, commissions, boards, courts,
authorities, agencies, officials and officers, foreseen or unforeseen, ordinary or
extraordinary, including, without limitation, any building, zoning and land use laws.

9. Liens. Grantee will keep the Easement Area free from any liens arising out
of any work performed, materials furnished, or obligations incurred by, through, for or
under Grantee, and Grantee will indemnify, hold harmless and agree to defend Grantor
from any liens that may be placed on the Easement Area and/or the property pertaining
to any work performed, materials furnished or obligations incurred by, through, for, or
under Grantee or any of Grantee’s Contractor. Any such liens must be released of
record within thirty (30) days.

10. Insurance. Grantee will ensure that prior to entering onto the Easement
Area Grantee's Contractor or its employees are covered under the terms of insurance
policies as set forth below, or that each obtain similar policies which, at a minimum,
provide Grantor the same protections.

(a) Liability Insurance Coverage and Limits. Prior to taking possession
of the Easement Area, Grantee's Contractor agrees to obtain and maintain a
commercial general liability insurance policy insuring Grantee’s interests against claims
for personal injury, bodily injury, death, property damage occurring on, in or about the
Easement Area and the ways immediately adjoining the Easement Area, with a
“Combined Single Limit" covering personal injury liability, bodily injury liability and
property damage liability of not less than Two Million Dollars ($2,000,000.00).

(b)  Worker's Compensation_Insurance. Grantee’s Contractor agrees to
maintain and keep in force, during the term hereof, all applicable Workers’
Compensation and Employers’ Liability Insurance required under applicable Workers’
Compensation Acts and/or applicable law.

{c)  Automobile Insurance. Grantee’s Contractor agrees to maintain and
keep in force, during the term hereof, Automobile Liability Insurance with a minimum
limit of not less than One Million Dollars ($1,000,000.00) Combined Single Limit per
accident, and coverage applying to “Any Auto.”

(d) Policy Requirements. Grantee shall have the right to satisfy its
insurance obligations hereunder by means of self-insurance to the extent of all or part of
the required insurance.

11.  Indemnification. Grantee and its successors and assigns hereby agree to
indemnify, defend and hold harmless Grantor, and any entity controlling, controlied by
or under common control with Grantor ("Affiliates") and its, their and their Affiliates'
officers, directors, employees, managers, members, agents, servants, successors, and
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assigns from and against any and all third party liens, encumbrances, costs, demands,
claims, judgments, andfor damage caused by or arising out of (i) the acts and omissions
of Grantee and its agents, servants, employees and contractors; (ii) the use of Grantor's
Property and/ or the Improvements by Grantee, its agents, servants, employees and
contractors; and (iii) any work performed in on Grantor's Property by Grantee or its
successors or assigns, and their agents, servants, employees, consultants and/or
contractors. The terms and conditions of this provision shall remain effective after the
expiration or termination of this Agreement, so long as the event for which the
indemnification is needed occurred prior to such expiration or termination. Grantee shall
have no obligation to indemnify Grantor or Affiliates pursuant to this section for claims or
liabilities to the extent the same are caused by Grantor. Except as limited by this
Agreement, Grantee does not waive any sovereign immunity granted to it under the
Governmental Immunity Act, such immunity being specifically retained herein.

12.  Notices. Any notice required or desired to be given under this Agreement
will be considered given: (a) when delivered in person to the recipient named below, (b)
when delivered by a reputable overnight delivery service, or (c) three (3) days after
deposit in the United States mail in a sealed envelope or container, either registered or
certified mail, return receipt requested, postage prepaid, addressed by name to the
person and party intended. All notices shall be given at the following addresses:

If to Grantor: Intermountain Power Agency
Attn: James A. Hewlett
10653 River Front Parkway #120
South Jordan, UT 84095-3531

If to Grantee: Utah Department of Transportation
Attn; Lyle D. McMillan Director of Right of Way,
Fourth Floor
4501 South 2700 West
Box 148420
Salt Lake City, UT 84114-8420

Either party may designate a different individual or address for notices, by giving written
notice thereof in the manner described above.

13. Miscellaneous.

(a) Interpretation. Section titles and captions to this Agreement are for
convenience only and shall not be deemed part of this Agreement and in no way define,
limit, augment, extend or describe the scope, content, or intent of any part of this
Agreement. This Agreement has been arrived at through negotiation between Grantor
and Grantee.

(b)  Applicable Law. This Agreement shall be construed in accordance
with and governed by the laws of the State of Utah.
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(¢)  Run with the Land/Successors. Subject to the terms and conditions
of this Agreement, the easement granted herein shall run with the land, and the terms
and conditions of this Agreement shall inure to the benefit of and be binding upon the
parties, their successors and assigns.

(d) Integration. This Agreement constitutes the entire agreement
between the parties pertaining to the subject matter hereof, and supersedes all prior
agreements and understandings pertaining thereto. No covenant, representation, or
condition not expressed in this Agreement will affect or be deemed to interpret, change,
or restrict the express provision hereof. Any amendment or modification to this
Agreement must be in writing and signed by authorized agents or officers of the parties.

(e)  Waiver. No failure by any party to insist upon the strict performance
of any covenant, duty, agreement, or condition of this Agreement or to exercise any
rights or remedy for a breach of this Agreement will constitute a waiver of any such
breach or of such right or remedy or of any other covenant, agreement, term, or
condition.

(h  Rights and Remedies. The rights and remedies of any of the parties
stated herein are not intended to be exclusive, and the exercise of one or more of the
provisions of this Agreement does not preclude the exercise of any other provisions.
The respective rights and obligations hereunder may be enforceable by specific
performance, injunction, or other equitable remedy, but nothing herein contained is
intended to or will limit or affect any rights at law or by statute or otherwise of any party
aggrieved as against the other party for a breach or threatened breach of any provision
hereof, it being the intent of this paragraph to make clear the agreement of the parties
that the respective rights and obligations of the parties hereunder will be enforceable in
equity as well as at law or otherwise.

(9) Enforceability and Litigation Expenses. If any action, suit, or
proceeding is brought by a party hereto with respect to a matter or matters covered by
this Agreement or if a party finds it necessary to retain an attorney to enforce its rights
under this Agreement, all costs and expenses of the prevailing party incident to such
proceeding or retention, including reasonable attorneys’ fees, will be paid by the non-

prevailing party.

(h)  Authorization. Each individual executing this Agreement represents
and warrants that he or she has been duly authorized by appropriate action of the
governing body of the party for which he/she signs to execute and deliver this
Agreement in the capacity and for the entity set forth where he/she signs and that as a
result of his/her signature, this Agreement is binding upon the party for which he/she
signs.

(i) No Public Use/Dedication. Grantor's Property is and will at all times
remain the private property of Grantor. The use of the Grantor's Property is permissive
and is limited to the express purposes contained herein by Grantee. Neither Grantee,
nor its successors or assigns, nor the public may acquire or be entitled to claim or
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assert any rights to Grantor's Property beyond the express terms and conditions of this
Agreement.

) Termination. This Agreement and all Easement rights set forth
herein will terminate once Grantee does not use the Improvements for a period of
twelve (12) consecutive months. Prior to termination, Grantor shall provide written
notice to Grantee with a reasonable opportunity to contest the same. Upon the
occurrence of an event set forth in the first sentence of this Section 13() and the
termination is not contested, Grantor may record an instrument terminating this
Agreement, as well as any and all other easements, rights-of-way or licenses Grantee
may have {(or may ciaim to have) to use Grantor's Property.

[SIGNATURE PAGES FOLLOW]
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EXECUTED by Grantor and Grantee as of the Effective Date.
GRANTOR:

INTERMOUNTAIN POWER AGENCY, a
political subdivision of(the State

Namé: James A. Hewlett
Its: Genebdal Manager

STATE OF UUJ(ZUV\ )

) ss.

COUNTY OF S0. JONd O )

On this M day of December, 2012, personally appeared before me
James A. Hewlett, known or satisfactorily proved to me to be the General Manager of
the Intermountain Power Agency, a political subdivision of the State of Utah, who
acknowledged to me that he signed the foregoing instrument as General Manager for
said entity.

MICHELLE R. MILLER
NOTARY PUBLIC-STATE OF UTAH
g/ COMMiISSIons 613249
COMN. EXP. 08-30-2015

Notary Public for the\State of Utah
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GRANTEE:
UTAH DEPARTMENT OF
TRANSPORTATION
By:
Name: _
Its:
STATE OF UTAH )
i 8s.
COUNTY OF )
The foregoing instrument was acknowledged before me this day of
December, 2012, by the of the UTAH

DEPARTMENT OF TRANSPORTATION.

My Commission Expires: NOTARY PUBLIC

Residing at:

Prepared by TDL 10/17/2012 (catdwell Richards Sorenson)
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EXHIBIT A
(Legal Description of Easement Area)

A perpetual easement, upon part of an entire tract of property, situate in the Southeast
Quarter of the Southeast Quarter of Section 31, Township 7 South, Range 3 East, Sait
Lake Base and Meridian for the purpose of constructing and maintaining thereon public
utilities and appurtenant parts thereof to facilitate the construction of an expressway
known as Project No. R399, including, but not limited to ATMS Fiber Optic conduit,
electrical service transmission lines, culinary and irrigation water facilities; and highway
appurntenances including, but not limited to, slopes, street lighting facilities and traffic
information signs. The easement includes the right to maintain and continue the
existence of said cut and/or fill slopes in the same grade and slope ratio as constructed
by UDOT. The easement shall run with the Real Property and shall be binding upon the
Grantor and the Grantors successors, heirs and assigns, and includes and conveys all
rights of grantor to change the vertical distance or grade of said cut and/or fill slopes.
The boundaries of said part of an entire tract are described as follows:

Beginning at a point on the north line of said Lot 1, said point being 726.61 feet NORTH
and 432.23 feet WEST from the Southeast corner of said Section 31; thence North
89°39'43” West 100.08 feet to the west line of said Lot 1; thence northerly along the arc
of a 624 foot radius curve to the left a distance of 15.00 feet (central angle equals
1°22'38" and long chord bears North 00°29'08" East 15.00 feet) along said west line of
Lot 1 to the south right of way line of SR-77; thence South 89°39'43" East 99.92 feet
along said south right of way line of SR-77 to the east line of said Lot 1; thence along
said east line of Lot 1 South 00°08'56" East 15.00 feet to the point of beginning as
shown on the official map of said project on file in the office of the Utah Department of
Transportation,

The above described part of an entire tract contains 1,499 square feet or 0.034 acres.
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EXHIBIT B

(Legal Description of Easement Area)

[See Attached.]
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