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DEVELOPMENT AGREEMENT

FOR PAINTED HILLS COLLINA TINTA

THIS DEVELOPMENT AGREEMENT for Painted Hills Collina Tinta (the

"Agreement") is enteredinto as of the 7 day of At ,2006, by and among

Summit-Hurricane Development, Inc., a Nevada c oration ("Developer"), Toquerville

Enterprises,LLC, a Nevada limited liabilitycompany, each an Owner (as defined below)

("Toquerville");and City of Hurricane,a municipal corporationand politicalsubdivisionof the

Stateof Utah ("City")(individuallya "Party"and collectivelythe "Parties").

RECITALS:

A. Owners each presentlyown a portionof approximately 560 acresof land located

within the municipal boundaries of City of Hurricane, Washington County, Stateof Utah, as

more particularlydescribed in Exhibit "A" (the "Property") attached hereto and incorporated

herein.

B. Developer desires and intends to develop the Property as a master-planned

community currentlyknown as Painted HillsCollinaTinta (the"Project")as generallydepicted

on a preliminary siteplan dated , 2005 and prepared by Psomas Corp. (the

"PreliminarySitePlan") attachedheretoas Exhibit"B" and incorporatedherein.

C. Owners by their signatureson this Agreement acknowledge theirprior and

continuingauthorizationforDeveloper, on behalf of Owners, to apply for and obtain from City

vested development entitlementsand to establishdevelopment parameters forthe Projectas set

forthinthisAgreement.

D. Owners have each agreed to cooperate with Developer and City as reasonably

necessary to obtain the vested development entitlementssetforthin thisAgreement and have

agreed tobe bound by theterms of thisAgreement, as evidenced by theirsignaturesbelow.

E. On June 1, 2005 Developer and Owners filedwith City a complete application

(Application# 2005-71) to rezone theProperty from the currentR-1-10 zone to the R-1-10 (PD)

overlayzone (the"PDO Zone") and approve the PreliminarySitePlan to enable development of

theProject,allas provided in City'sLand Use Ordinance (the"PDO Application").

F. Developer also filedwith City complete preliminaryplatapplicationsto develop

subdivisionslocatedwithin the Project(Application# 2005-73) and (Application# 2005-74)

(together,the"SubdivisionApplications").

G. On October 26, 2005, City'sPlanning Commission recommended approval of the

PDO Application and the Subdivision Applications,each subject to certain findings and

conditionsas set forthin Exhibit "C", attachedhereto and incorporatedherein,and forwarded

them to City'sCity Council forconsideration.
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IN WITNESS WHEREOF, thisAgreement has been executed by Developer, by persons

duly authorizedto execute the same, by City,actingby and through itsCit Council and by each

of theOwners by duly authorizedpersons as of the 27 4ay of $4 p%mWr*,
2006.

CITY:

Attest: City of Hurricane,a Utah municipal corporationand

politicalsubdivisionof the Stateof tah

C ec idei Mayor

DEVELOPER:

Summit-

Hurricane Dev , ., Nevada corporation

By:
Heath Johnston,President

OWNERS:

Toquerville

Enterprises, LLC, a Nevada limited liability

company

Je pilsbury Manager

B.

Vy endenhall,Mana r
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Stateof Utah

County of as
/tin5fan

On this07Aay of
Aphby

intheyear 2006,beforeme Demons dox ,

a notarypublic,personallyappeared JerrySpilsbury,proved on thebasisof satisfactoryevidence

to be theperson whose name issubscribedto thisinstrument,and acknowledged he executed the

same. Witness my hand and officialseal.

DEEONA LCOX

d)
147N 870W

Notary Public
HURRICANE, UT 84737

*.. ., MY COMM EXP,02/1812000

STATE OF UTAH

State of Utah

County of

On this077 ay of 4 ber intheyear 2006,beforeme Seedise 1. py ,

a notary public,personally appeared Vyonne Mendenhall, proved on the basis of satisfactory

evidence to be the person whose name is subscribedto thisinstrument,and acknowledged he

executed the same. Witness my hand and officialseal.

NOTARY PUS.IC
DEEONA L CO%
147N 870W

Notary Public HURRICANE, UT 737
--- ., MY COMM EXP.Wli8/2000

STATE OF UTAH

Stateof Utah

County of WasM gfoh

On this91%ay of a p;&-m Ae> inthe year 2006,beforeme Demong & V,

a notarypublic,personallyappeared /*/ea ,Tohn ch n ,proved on thebasisof

satisfactoryevidence to be the person whose name is subscribed to this instrument, and

acknowledged he executed the same. Witness my hand and officialseal.

NOTARY PUGLIC
DEEONA L COX
147N 870W

Notary Public HURRICANE, UT 8737
*-- ., MY COMM EXP.02/18/@04

STATE OF UTAH
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H. On November 3, 2005, City'sCity Council approved the PDO Application (the

"PDO Zone Approval") and the Subdivision Applications,each subjectto certainfindingsand

conditionsas setforthin Exhibit"D", attachedheretoand incorporatedherein,includingcreation

and City Council approval of thisAgreement.

I. On March 16, 2006, City'sCity Council adopted Ordinance 2006-9 enacting

Section 10-24-1 etseq.of City'sLand Use Ordinance to regulatedevelopment on sensitivelands

(the"SensitiveLands Ordinance"). Portionsof theProperty includesensitivelands as definedin

the SensitiveLands Ordinance.

J. Section 10-24-3G1 of the SensitiveLands Ordinance allows City to approve

development that incorporatesalternativemethods to protectsensitivelands so long as such

methods areconsistentwith thepurpose of such ordinance and City'sGeneral Plan.

K. To satisfythe spiritand intentof the SensitiveLands Ordinance, as contemplated

by City priorto itsadoption,approximately fortypercent (40%) of the Property willremain as

undeveloped land and the Project will be constructedin a manner that minimizes potential

hazards in sensitivelandsareasas setforthherein.

L. City finds the Project satisfiesthe spiritand intent of the Sensitive Lands

Ordinance and thatconstructionof the Projectas contemplated under thisAgreement meets the

requirementsof Section 10-24-3G1 of the SensitiveLands Ordinance.

M. City also findsthe PDO Zone Approval and the Preliminary SitePlan (i)do not

conflictwith any applicablepolicy of City's General Plan; (ii)meet the spiritand intentof

Section 10-23-1 of City'sLand Use Ordinance; (iii)willallow integratedplanning and design of

the Property and, on the whole, betterdevelopment than would be possibleunder conventional

zoning regulations;(iv)meet applicableuse limitationsand other requirements of the R-1-10

zone with which the planned development overlay zone will be combined; and (v) meet the

densitylimitationsof theR-1-10 zone.

N. City believes,based upon Developer's representations,that Developer has (i)

sufficientcontrolover the Property to ensure development of the Projectwilloccur as approved;

(ii)the financialcapabilityto carryout the Project;and (iii)the capabilityto startconstruction

within one (1)year of finalsiteplan approval as requiredby Section 10-23-7(D) of City'sLand

Use Ordinance.

O. Developer, on behalf of Owners, desiresto take allsteps necessary to finalize

approvalof theProjectand develop theProjectas provided inthisAgreement.

P. Each of the Partiesarewillingto enterintothisAgreement in orderto implement

the purposes and conditionsof both the PDO Zone Approval and the Preliminary SitePlan for

the Project and to more fullyset forththe covenants and commitments of each Party,while

givingeffectto applicablestatelaw and City'sLand Use Ordinance.
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Q. Acting pursuant to itsauthorityunder Utah Code Annotated, 10-9a-101, et

seq.,and afterallrequired public notice and hearings,City, in itsexerciseof itslegislative

discretionhas determined thatenteringintothisAgreement furthersthe purposes of the (i)Utah

Municipal Land Use, Development, and Management Act, (ii)City's General Plan, and (iii)

City'sLand Use Ordinance. As a resultof such determinationCity (i)has electedto approve

the Projectin a manner resultingin negotiation,consideration,and approval of thisAgreement

and (ii)has concluded thatthe terms and conditionssetforthherein serve a public purpose and

promote the health,safety,prosperity,security,and general welfare of the inhabitantsand

taxpayersof City.

AGREEMENT

NOW, THEREFORE, in considerationof the foregoing recitalsand the covenants

hereaftersetforth,the sufficiencyof which the Partieshereby acknowledge, the Partiesagree as

follows:

SECTION I. DEFINITIONS

Any term or phrase used in thisAgreement thathas itsfirstlettercapitalizedshallhave

thatmeaning given to itby City'sLand Use Ordinance in effecton the date of the Application

for the PDO or,ifdifferent,by thisAgreement, as the case may be. Certain such terms and

phrasesarereferencedbelow; othersaredefinedwhere they appear in thetextof thisAgreement.

1.1 "Ash Creek SSD" means the Ash Creek SpecialServiceDistrict,a body politic

created for the purpose of providing sewer and waste water removal and treatment to the

Hurricane Valley Basin Area, which includestheProject.

1.2 "City's Standards and Specificationsfor Public Improvements" means the

standardsand specificationsthatCity uses forconstructionof publicimprovements.

1.3 "Commercial Uses" means neighborhood convenience, salesand other

commercial uses,excludingMulti-Family Uses, locatedas shown on the PreliminarySitePlan.

1.4 "Continuing Owner" means any Owner (and itssuccessorsand assigns)who has

not yet soldor contractedwith Developer forpurchase of Owner's property. At thetime any

Owner entersintoa contractwith Developer forsaleof allof Owner's property,itceasestobe a

Continuing Owner; provided thatinthe event (a)either(i)the saleof any portionof Owner's

propertyto Developer has not closed,or (ii)any portionof Owner's propertyisreacquiredby

Owner (oritssuccessorsor assigns)through foreclosure,forfeiture,or repossession,and (b)

Owner (oritssuccessor(s)or assign(s)or any of them) filesany Land Use Applicationfor

development of any portionof Owner's property,Owner (oritssuccessorsor assigns)

immediately and automaticallyregainsthe statusofa Continuing Owner. Unless specifically

provided otherwiseherein,allrightsand obligationsof Developer hereinshallalsomean the

rightand obligationof each Continuing Owner with respecttothe specificparcelof property

owned by such Continuing Owner (orLand Use Applicationfiledby such Continuing Owner);
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provided thatinthatcase,Developer shallnot be responsibleforany obligationspecificto such

Continuing Owner or itspropertyor Land Use Application.

1.5 "Culinary Water Master Plan" means a comprehensive plan toprovide culinary

water withintheProjectas approved by City.

1.6 "Density Transfer" means the abilityof Developer to transferdensitiesfrom

areaswithintheProjectto otherareaswithintheProjectincludingtransferringsuch densities

from one type of use to anothertype of use,forexample, and not by way of limitation,

transferringdensityfrom Multi-Family Uses to Single-FamilyUses as provided inParagraph

2.4.5of thisAgreement.

1.7 "Design Guidelines" means the design standardsand guidelines(includingthe

landscapeplan)adopted by Developer, as may be amended from time to time,and as approved

by Owners, applicableto theProject.

1.8 "Developer" means Summit-Hurricane Development, Inc.,a Nevada corporation

or itsapproved replacement developer,assignsand successorsin interest,whether inwhole or in

part.Developer shallcause itsemployees and agentsto actin accordance with theterms of this

Agreement. For the limitedpurpose of specifyingrightsand obligationsunder thisAgreement,

referencestoDeveloper shallincludeContinuing Owners as setforthinParagraphs 1.5and 6.13

of thisAgreement.

1.9 "Development Activity"means any constructionor expansion of a building,

structure,or use,any change inuse of a buildingor structure,or any changes intheuse of land

thatcreatesadditionaldemand and need forpublicfacilities.

1.10 "Development Guidelines" means collectively,the (a)Design Guidelines;(b)

Master Declaration;CulinaryWater Master Plan;Secondary Water Plan;SanitarySewer Master

Plan;Storm Water and Drainage ControlMaster Plan;and City'sStandards and Specifications

forPublicImprovements.

1.11 "Development Phase" means a separatelydeveloped portionof theProjectfor

which a SitePlan and one (1)or more correspondingsubdivisionapplicationsisfiledwith City

and which isidentifiedon thePaintedHillsPhasing Table attachedheretoas Exhibit"F".

1.12 "Final Plat" means a finalsubdivisionplatof each Development Phase to be

filedwith City which, afterapprovalby City'sgoverning body, istobe recorded in theOfficial

Records in Officeof the Recorder of Washington County, Stateof Utah.

1.13 "Golf Course" means thatcertaingolfcourse tobe constructedas generally

depictedon thePreliminarySitePlan.
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1.14 "Golf Course Company" means thata company or itsapproved replacement,

assignsand successorsin interest,whether inwhole or inpart,selectedby Toquervilleand

developerto constructthe golfcourse.

1.15 "Land Use Application" means any applicationfordevelopment withinthe

Projectsubmittedto City by Developer or any otherperson subsequent tothe executionof this

Agreement.

1.16 "Land Use Ordinance" means Title10 of theHurricane City Code.

1.17 "Master Association" means theCollinaTintaMaster Association,Inc.,a Utah

nonprofitcorporation,itssuccessorsor assigns.

1.18 "Master Declaration" means thatcertainMaster Declarationof Covenants,

Conditions and Restrictionsand Reservationof Easements forthe CollinaTintaProjecttobe

recorded inphases againstportionsof thePropertycorrespondingto each Development Phase.

1.19 "Multi-Family Uses" means allpermittedresidentialuses shown on Table 10-13-

1 of City'sLand Use Ordinance, excluding Single-FamilyUses.

1.20 "Ordinances" means theHurricane City Municipal Ordinances,includingCity's

Land Use Ordinance.

1.21 "Owners" means collectivelyToquervilleand Developer, and theirrespective

successorsand assigns,who together,own or willown allof theland within theProjectwith the

exceptionof the Golf Course, which isor willbe owned by the Golf Course Owner or an entity

approved by Toquervilleand Developer atsuch time and intheirsoleand absolutediscretion.

Any Owner may hereafterbe referredto individuallyas "Owner".

1.22 "Planning Commission" means theHurricane City Planning Commission.

1.23 "PDO Zone Approval" means City'sapproval of PreliminarySitePlan and zone

change request(Application# 2005-71) fortheProjecton November 3,2005, which was subject

to certainfindingsand conditionssetforthinExhibit"D".

1.24 "Preliminary SitePlan" means theconceptualsiteplan map attachedheretoas

Exhibit"B", and approved by theHurricane City Council on November 3,2005 as partof

Developer's PDO Application(Application#2005-71).

1.25 "Project" means the improvement and development of theProjectpursuantto

thisAgreement, theDevelopment Guidelines,and/orthe Ordinances as generallydepictedon the

PreliminarySitePlan.

1.26 "Project Improvements" means, with respectto theProject,siteimprovements

and facilitiesthatareplanned and designed toprovide servicefordevelopment resultingfrom
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Development Activityand necessaryforthe use and convenience of the occupants or usersof

development resultingfrom Development Activity."ProjectImprovements" does not mean

System Improvements.

1.27 "Proportionate Share" means the costof publicfacilityimprovements thatare

roughly proportionateand reasonablyrelatedtothe servicedemands and needs of any

Development Activity.

1.28 "Sanitary Sewer Master Plan" a comprehensive plan to provide sanitarysewer

withintheProjectas approved by theAsh Creek SSD.

1.29 "Secondary Water Plan" means a secondary water system as generallydepicted

on Exhibit"E" attachedheretoand as approved by City.

1.30 "Single-Family Uses" means allpermittedsingle-familyresidentialuses shown

on Table 10-13-1 of City'sLand Use Ordinance, excludingMulti-Family Uses.

1.31 "Site Plan" means a siteplan submitted fora Development Phase as provided in

Sections10-7-10 and 10-23-7D of City'sLand Use Ordinance.

1.32 "Storm Water and Drainage Control Plan" means a comprehensive plan to

provide storm water and drainagecontrolwithintheProjectas approved by City.

1.33 "System Improvements" means existingpublic facilitiesthat are designed to

provide servicesto serviceareas within the community at large;and future public facilities

identifiedin a capitalfacilitiesplan thatare intended to provide servicesto serviceareaswithin

thecommunity atlarge."System improvements" does not mean ProjectImprovements.

SECTION II. PLANNED DEVELOPMENT OVERLAY

2.1 Designation as a Planned Development. In compliance with the requirements

of Utah Code Ann. ( 10-9a-501 et.seq.,applicableprovisionsof City'sLand Use Ordinance,

and following a publichearing on November 3, 2005, City,pursuant to itslegislativeauthority,

approved the PDO Zone and the PreliminarySitePlan. City agrees development of the Project

may proceed as provided in thisAgreement and acknowledges the Preliminary SitePlan and

Design Guidelines are consistentwith City's Land Use Ordinance and set forth densities,

location of densities and Developer-offered amenities. Developer acknowledges that

development of the Project is subject to all normally-applicable City processes and the

following:

2.1.1 Design Guidelines;

2.1.2 Master Declaration;

2.1.3 Culinary Water Master Plan;
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2.1.4 Secondary Water Plan;

2.1.5 SanitarySewer Master Plan;

2.1.6 Storm Water and Drainage ControlMaster Plan;and

2.1.7 City'sStandardsand SpecificationsforPublic Improvements.

2.2. Applicable Laws and Regulations. Except as otherwise set forth in this

Agreement, alldevelopment and improvements of any sort,on-siteor off-site,relatingto the

Project shall comply with City's Ordinances, regulations,requirements, and procedures

establishedby and forCity.

2.2.1 PDO Approval. The PDO Zone and thePreliminarySitePlan shallnot be

affectedby any inconsistentor contrarymoratorium, ordinance,resolution,ruleor regulation

enactedby City thatprohibitsor regulatesthetotalnumber of residentialdwelling units,land

uses,and siteimprovements shown on thePreliminarySitePlan.

2.2.2 SensitiveLands Ordinance. Pursuant to Section 10-24-3G1 of the

SensitiveLands Ordinance and RecitalsJ,K, and L setforthabove, the Projectshallnot be

subjectto the SensitiveLands Ordinance but shallincorporatethe alternativemethods listed

below toprotectsensitivelands. The specificapplicationof such methods to any Development

Phase, or a particularportionthereof,shallbe reasonablydetermined by the City Engineer;

provided,however, thatsuch determinationshallnot have the effectof negatingtherightsor

dutiesof Developer or Owners as provided inthisAgreement.

2.2.2.1Cuts and Fills.Retainingwalls shallbe provided as needed to

stabilizecutand fillareas.Wherever possible,a combination of smallercutsand fillsshallbe

used insteada singlelargercutor fill.Individualstructuresshallbe locatedin a manner that

minimize theneed forcut and fillareas.Landscaping shallbe provided to stabilizecut and fill

areasand to createa natural-lookingor betterappearance.

2.2.2.2Local Roads. In orderto minimize cutsand fillsforroads in

sensitivelandsareas,City acknowledges and agreesithas approved the crosssectiondesign of

certainlocalroads in theProjectas more particularlydescribedon the "Road Cross Section

Designs" attachedheretoas Exhibit"H". Such roads shallbe constructedaccordingto City's

Standardsand SpecificationsforPublicImprovements except as otherwiseprovided inExhibit

"H", theDevelopment Guidelines,and thisAgreement.

2.2.3 Land Use Applications. Except asprovided inParagraphs 2.2.1and

2.2.2above, any Land Use Applicationmade subsequent tothe executionof thisAgreement

shallconform to applicableprovisionsof the of City'sLand Use Ordinance in effectwhen a

complete applicationissubmitted.

PaintedHillsCollinaTinta
DevelopmentAgreement
09-07-06

7



20060049271 10/24/2006 11:22:21 AM

Page 10 of 53 Washington County

2.2.4 Building Permits. Any person or entityapplying fora buildingpermit

withintheProjectshallbe subjectto thebuilding,electrical,mechanical,plumbing, firecodes

and otherCity ordinancesrelatingtothe constructionof any structurein effectwhen such person

or entityfileswith City a complete applicationforsuch buildingpermit.

2.2.5 Later Enacted State or Federal Law. The rightsand obligationsof the

Partiesunder thisAgreement shallbe subjectto laterenacted Stateand Federal laws and

regulations,to the extentapplicabletotheProject.

2.3 Design Guidelines. Developer may establishDesign Guidelinesforeach

Development Phase, and ifestablished,shallprovide a copy of the guidelinesto Citywhen a Site

Plan applicationissubmittedto City forapproval of such phase. Developer and Master

Associationshallbe solelyresponsibleto enforcetheDesign Guidelinesto the extentsuch

guidelinesexceed City Ordinance requirements.Nevertheless,as a courtesyto Developer and

theMaster Association,City,priorto issuingany buildingpermit forpropertywithin theProject,

may requestthebuildingpermit applicanttoproduce a letterfrom Developer or theMaster

Associationindicatingthebuildingplanswhich arethe subjectof thepermit applicationhave

been approved by Developer or theMaster Association.

2.4 Zoning. The zoning fortheProjectshallbe theR-1-10 (PD) zone which shallbe

shown on City'szoning map. The followingdevelopment standardsshallapply totheProject:

2.4.1 Maximum Development Area. The entireareaof theProjectshallbe

containedwithin the land describedon Exhibit"A".

2.4.2 ResidentialDensity. The totalresidentialdensitypermittedwithinthe

Projectshallnot exceed one thousand eighthundred eightysix(1,886)residentialdwellingunits.

As shown on thePreliminarySitePlan,residentialunitsaredispersedthroughout theProjectat

varying densities,which may be modified by Density Transfersasprovided inParagraph 2.3.5of

thisAgreement. A Development Phasing Table fortheProjectisattachedheretoas Exhibit"F".

The finaldensityidentifiedforeach Development Phase isnot yetspecificallyauthorizedby this

Agreement and thePartiesacknowledge thatthedensityallowed in each Development Phase

willbe determined upon review and approval of a SitePlan foreach such Development Phase.

2.4.3 Commercial Density. In Owners' solediscretion,theProjectmay

includeup to one hundred thousand (100,000)square feetof floorspace of Commercial Uses in

thelocationsshown on thePreliminarySitePlan. Following permission from Owners and

subjecttoDeveloper's successfulcompletion of allrequirementsand obligationsherein,

Developer shallbe entitledto develop such Commercial Uses. The square footageforamenities

locatedwithinthe clubhouse forthe Golf Course and residentialcommunity shallnot be counted

againstthe floorspace authorizedforCommercial Uses. Uses allowed within theselocations

shallbe determined upon submission and approvalof a SitePlan forsuch commercial

development, ifany.

PaintedHillsCollinaTinta
DevelopmentAgreement
09-07-06

8



20060049271 10/24/2006 11:22:21 AM

Page 11 of 53 Washington County

2.4.4 Phasing. City acknowledges thatDeveloper intendsto submit multiple

Land Use Applicationsfrom time to time,inDeveloper's solediscretion,to develop and/or

constructportionsof theProjectinDevelopment Phases. However, to coordinateCity-provided

servicesand facilitiesand servicesand facilitiesprovided by otherpublicagencieswith the

demand forpublicservicesand facilitiesgeneratedby uses and activitieswithin theProject,

development sequencing of theProjectshallprovide forthe logicalextension,as reasonably

determined by City,of allrequiredinfrastructureand theprovisionof allreasonablyrelated

municipal services,includingbut not limitedto,adequate fireprotectionand necessaryingress

and egress.

2.4.5 Density Transfers. Developer's transferof densityunitsfrom one

Development Phase or more to otherswithintheProjectshallbe approved provided that(a)the

totaldensitydoes not exceed the densityauthorizedfortheProject;(b)theproposed transfer

does not assignany densitytopark or open spaces shown on thePreliminarySitePlan;(c)any

compatibilitystandardsforuses on adjoiningparcelsas setforthin City'Land Use Ordinance

aresatisfied;(d)inthe event thepropertyfrom which densityunitsaretransferredisnot owned

by theowner of thepropertytowhich the densityunitsaretransferred,the owner of theproperty

from which unitsaretransferredconsentsinwritingto such transfer;(e)inthe event eitherparcel

isjointlyowned, theDensity Transferisdetermined on a pro-ratabasisunlessmutually agreed

otherwisebetween the owners of the applicableparcels,and (f)infrastructureissufficientand

availabletomeet the demands createdby such transfer,as reasonably determined by City.

Density transfersshallbe initiatedby noticeto City from Developer which describesthe

Development Phase from which densityistobe transferred,describestheDevelopment Phase to

which densityistobe transferredand summarizes theimpact of such transferon infrastructure

improvements. The Density Transfershallbe consideredapproved and complete when

modificationofa subdivisionapplicationsubmittedby Developer, includingthe extensionor

expansion of requiredinfrastructureimprovements, isapproved by City.

2.4.6 Development Applications. Each residentialdevelopment application

submittedby Developer and/oritsassigneeswho have purchased portionsof the Projectshall,in

additionto those items requiredby City'sLand Use Ordinance, or any other City ordinance,

include a statementof (a)the totalnumber of residentialdwelling unitsallowed in the Project

under thisAgreement; (b)the cumulative totalnumber of residentialdwelling unitspreviously

approved forallof the propertieswithin the Projectfrom the date of approval of thisAgreement

to thedate of the application;(c)thenumber of dwellingunitsand densitiesforwhich a permit is

sought under the particularDevelopment Phase application;and (d) the balance of residential

dwelling unitsremaining allowable to the Project. Each commercial development application

submitted by Developer and/or itsassigneeswho have purchased portionsof the Projectshall

include,in additionto those items requiredby City'sLand Use Ordinance, or any other City

ordinance,a statement of (a)the totalnumber of square feetof land area of Commercial Uses

allowed in the Projectunder thisAgreement; (b)the cumulative totalnumber of square feetof

land area of Commercial Uses previouslyapproved for allof the propertieswithin the Project

from the date of approval of thisAgreement to the date of the application;(c)the number of

commercial square feet of land area for which a permit is sought under the particular
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Development Phase application;and (d) the balance of Commercial Uses square footage

remaining allowabletotheProject.

2.5 Consent of Owners. The Partiesheretorecognizethatthe densityconfigurations

anticipatedhereinprovide forgreaterdensityin certainportionsof the Projectand lessdensityin

otherportions,and thatsome areasshallbe designatedby Owner as open space with no density.

By executingthisAgreement, each of the Owners consentsto,according to the terms hereof,the

restrictionsthisAgreement may impose on thoseportionsof the Projectowned by such Owner.

Developer and Owners acknowledge thatsuch restrictionsmay preclude development otherthan

as herein permitted and Owners agree that allproperty owned by them within the Projectis

subjectto and bound by theterms of thisAgreement whether or not Developer hereafteracquires

theirproperty.

2.6 Recordation of FirstFinal Plat. Developer shallrecord the approved FinalPlat

forthe firstDevelopment Phase within one (1)year of SitePlan approval as requiredby Section

10-7-10(J) of City's Land Use Ordinance, subject to any extension authorized pursuant to

Section 10-7-3(I)thereof.

SECTION III.GENERAL RIGHTS AND RESPONSIBILITIES

3.1 General Rights and Responsibilitiesof Developer.

3.1.1 Conditions of Approval and Impact Fees. With respect to the

development of the Project,Developer acceptsand agreesto comply with the plan examination,

buildingand similarfees(excludingimpact and connection fees)of City currentlyin effect,or as

amended, and City agrees and representsthatany such fee schedule willbe applieduniformly

within City or any servicearea of City, as applicable. Developer acknowledges the Project

requiresinfrastructuresupported by impact and connection fees and finds such fees to be a

reasonablemonetary expressionof public facilityimprovements requiredto supportthe Project.

Developer agreesnot to challenge,contest,or bring ajudicialactionseeking to avoid payment of

or to seek reimbursement forsuch fees,so long as such feescomply with Utah law, are applied

uniformly within City or service area,as applicable,and Developer receives allcreditsand

offsetsagainst such fees as provided in Paragraphs 3.2.2, 3.2.3, and 3.2.4 below or a

Reimbursement Agreement.

3.1.2 Reliance. City acknowledges thatDeveloper isrelyingon the execution

and continuingvalidityof thisAgreement and City'sfaithfulperformance of City'sobligations

under thisAgreement in Developer's existingand continued expenditureof substantialfunds in

connection with the Project.Developer acknowledges thatCity isrelyingon the execution and

continuing validityof thisAgreement and Developer's faithfulperformance of itsobligations

under thisAgreement in continuingtoperform theobligationsof City hereunder.

3.1.3 Vested Rights Granted by Approval of the PDO and Project. To the

fullestextent permissible under the law, thisAgreement grants and vests in Developer and

Owners allrights,consistentwith thePDO Zone Approval, the PreliminarySitePlan,and City's
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Land Use Ordinance, to develop the Project according to the Preliminary Site Plan under

applicablelaw as provided inParagraph 2.2 of thisAgreement. The Partiesintendthattherights

grantedto Developer and Owners and the entitlementsforthe Projectunder thisAgreement are

both contractualand provided under the common law concept of vested rights.Itisexpressly

understood by City thatDeveloper and Owners may assignallor portionsof itsrightsunder this

Agreement and the PDO Zone Approval provided such assigneesagree to be bound by theterms

of thisAgreement as provided inParagraph 5.2,below.

3.1.4 Statement Regarding "Compelling, Countervailing Public Interests".

City, Developer, and Owners acknowledge they are familiar with the "compelling,

countervailingpublic interest"exception to the doctrineof vested rightsin the Stateof Utah.

City acknowledges that as of the date of this Agreement, to the best of its knowledge,

informationand belief,City ispresentlyunaware of any materialfactsunder which a desireof

City to modify Developer's or Owner's rightsunder thisAgreement or the PreliminarySitePlan

would be justifiedby a "compelling, countervailingpublic interest."City shallimmediately

notifyDeveloper and Owners ifany such factscome to City'sattentionafterthe executionof this

Agreement, and shalltake allreasonable stepsto maintain Owners vested rightsas setforthin

thisAgreement or thePreliminarySitePlan.

3.1.5 Construction Mitigation. Developer shall provide the following

measures, all to the reasonable satisfactionof City's Engineer, to mitigate the impact of

constructionwithin the Project. Developer shallalso adhere to the usual constructionimpact

mitigationmeasures requiredby City. Additional reasonable site-specificmitigationmeasures

may be required.The followingmeasures shallbe includedin each applicationforapproval of a

SitePlan forany Development Phase:

3.1.5.1Limits of disturbance,vegetationprotectionand the revegetation

plan for allconstruction,including constructionof public improvements (an NPDES permit

being requiredon any constructioninvolvinga parcelin excess of one [1]acrein size).

3.1.5.2Construction staging, on-site batch plants, and materials

stockpilingand recycling to keep all excavated materials on one (1) or more sitesduring

infrastructureand constructionof any Development Phase of the Project. The locationof such

areasshallbe approved by City priorto constructionof a Development Phase.

3.1.5.3Construction trafficrouting plan to minimize trafficimpacts on

City roads and residentialareasby requiringconstructiontrafficto use roads approved by City.

3.1.5.4Mitigation of dust throughout construction,pursuant to Rule R-

307-205 of the Utah AdministrativeCode, applicableCity Ordinances, and any otherapplicable

statuteor regulation.

3.1.5.5Protectionof existinginfrastructureimprovements from abuse or

damage while new infrastructureimprovements arebeing constructed.
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3.1.6 Demonstration of Ability. Developer or any Continuing Owner, as

applicable,shall demonstrate that Developer (or such Continuing Owner) possesses or is

reasonably certain to receive the financialresources (money, equity, loans, and the like)

necessary to undertake and complete the Project'sdevelopment or itsportionthereof. Ifand at

any time Developer or such Continuing Owner failto perform theirrespectiveobligationsunder

this Agreement, City may request, and Developer or a Continuing Owner shall provide,

reasonable evidence that it stillpossesses or is reasonably certainto receive the financial

resourcesnecessaryto continuethe contemplated development within theProject.

3.1.7 Dedication of Infrastructure Improvements. Unless otherwise

specificallyprovided herein,Developer shalldedicate,subjectto the reimbursement obligations

of the City as setforthin Paragraphs 3.2.2,3.2.3,and 3.2.4below, any System Improvements in

theProjectto City when such improvements areacceptedby City.

3.2 General Rights and Responsibilitiesof City.

3.2.1 Reserved LegislativePowers. This Agreement shallnot limitthe future

exercise of the police powers of City to enact ordinances, standards,or rules regulating

development. City acknowledges, however, thatany exerciseof itslegislativeor policepowers

which altersor modifies thisAgreement to Developer or Owners' legaldetriment may render

City liable to such remedies as may be available to Developer or Owners under such

circumstances.

3.2.2 Project and System Improvements
- Cost Sharing. Developer shall

bear the entire cost of constructingProject Improvements needed to service the Project.

Developer shallalso bear the initialcost of constructingSystem Improvements required as a

resultof the Project but shall be entitledto be reimbursed for the cost of such System

Improvements except for Developer's Proportionate Share of System Improvements costs.

System Improvements may include,but are not limitedto,the following regardlessof whether

such improvements are locatedwithin the Projector off-site:easements and rights-of-way,road

construction,curb and gutterand curb cuts,sidewalks,road signs,water distributionfacilities,

firehydrants,storm drainage facilities,road signalizationand telecommunications equipment

and conduit, road lighting,electricalutilities,flood control facilities,bridges,parks, survey

monuments, water rights,landscapingand revegetation.

3.2.3 Reimbursement Agreement. Prior to constructing any System

Improvements requiredforthe Projectauthorizedby approval of a SitePlan,FinalPlat,or other

Land Use Application,Developer and City shallexecute an agreement whereby Developer shall

be reimbursed by City forthe cost of constructingsuch System Improvements lessDeveloper's

ProportionateShare thereof.Developer shallfurnishan estimateof the costof constructingsuch

System Improvements prepared by an engineer registeredto practicein the Stateof Utah and

approved by City. The reimbursement agreement shallassure thatneitherDeveloper nor City

bears more than theirrespectiveProportionateShare of the cost of System Improvements and

shalltake intoconsiderationtheprovisionsof Paragraph 3.2.4below.
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3.2.4 Impact Fee Credits. In the event Developer constructs,priorto the date

an impact fee would be due, any System Improvements for which an impact fee is normally

collected,Developer's cost of constructingsuch improvement shallbe credited against the

impact feeotherwisecharged. Developer shallalsobe given a creditforimpact feesforland and

water source suppliesdedicated to and accepted by City. In each instance,Developer shall

submit to City invoices demonstrating the reasonable and verifiedcosts incurred for such

improvements/supply sources or appraisalsindicatingthe fairmarket value of dedicated land

and/or water source supplies. The amount of the creditshallbe equal to the lesserof (i)the

impact feeotherwiserequired,or (ii)thereasonableand verifiedcostsof the improvements paid

by Developer or,in the case of dedicatedland,the fairmarket value of such land atthe time of

dedication.Ifan impact feecreditfordedicatedland iscalculatedusing the fairmarket value at

the time of dedication,such creditshallbe based on the amount of the impact feepayable atthe

time of dedication.

3.2.5 Compliance with City Requirements and Standards. Except as

provided in Paragraphs 2.2 and 3.1.3of thisAgreement, Developer and Owners acknowledge

they shallcomply with applicablelaws and regulations,as set forthin Paragraph 2.2 of this

Agreement, necessary for approval of a Land Use Application to develop property within the

Project.

3.2.6 Power of Eminent Domain. City agrees that in the event Developer

needs to obtain easements or rights-of-way for the purpose of constructing infrastructure

improvements for the Project and is otherwise unable to negotiate a reasonably acceptable

contractforsuch easements or rights-of-way,City,upon the requestof Developer, may exercise

itspower of eminent domain to obtain such easements or rights-of-way,the cost of which shall

be borne by Developer. Developer shallreimburse City for allreasonable expenses incurredin

takingtherequestedaction,includingreasonableattorney'sfeesand costs.

3.2.7 Project a Part of City. The Project shall remain, for allpurposes,

including government, taxation,municipal services and protection,and considerationin all

municipal matters,a partof City. Except as otherwiseprovided herein,Development within the

Project,and the residentsand occupants thereof,shallbe treatedin allrespectsas is any other

development, resident,or occupant of City.

3.2.8 Cooperation of City. City may cooperate with Developer in connection

with financingof certainaspectsof the Projectincludingwithout limitationcreationof a special

improvement district.

3.2.9 Irrigation Pond. City shallcooperate with Developer and negotiatein

good faithto provide sufficientirrigationwater forthe operationof the Golf Course, a storage

pond, an urban fishingpond and improved water featuresfor the Project as described on the

PreliminarySitePlan.

SECTION IV. SPECIFIC RIGHTS AND RESPONSIBILITIES
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4.1 Water.

4.1.1 Developer's Obligations.

4.1.1.1Water System. Developer shall,consistentwith governmental

requirements as of the date hereof,except as otherwise provided in Paragraph 2.2.5 of this

Agreement, design, build, and dedicate to City culinary and secondary water facilitiesof

sufficientsizeto serve the Project,according to City specificationsand standards,includingall

distributionlines,fireflow, and irrigationneeds for the Project. The facilitiesrequired to

provide culinaryand secondary water within a subdivisionor SitePlan area shallbe constructed

and installedconcurrentwith the constructionof otherimprovements in such subdivisionor Site

Plan area. Except forthe irrigationsystem and facilitiesused solelyin connection with the Golf

Course, allfacilitiesnecessaryto provide a culinarywater system installedby Developer within

theProject,upon acceptanceby City,shallbe owned, operated,and maintained by City.

4.1.1.2Easements. As part of the preparationof a water storage and

deliverysystem for culinarywater and a secondary water system, Developer and Owners shall

grant to City such easements, rights-of-way,rightsof entry,or other servitudesas may be

reasonably necessary for City to introduceinto,storein,and remove water from such ponds,

streams,and lakesas may existor be constructedby Developer or otherswithin the Golf Course

corridorof theProjectforthe secondary water system and designatedstoragewater tank.

4.1.2 City's Obligations. Upon dedication,acquisitionand/or acceptance by

City of the water deliverysystem City shallprovide alluse areas served by such infrastructure

withintheProjectwith culinarywater serviceata levelgenerallyprovided to otherareasof City.

4.1.2.1Reimbursement and Impact Fee Credits. Developer shallbe

reimbursed for water System Improvements costs as provided in Paragraphs 3.2.2,3.2.3,and

3.2.4above.

4.1.2.2Easements and Rights-of-Way for Water Distribution System.

If needed and pursuant to Paragraph 3.2.6 above, City shall obtain from third partiesthe

appropriateeasements, rights-of-way, rightsof entry,or other servitudesas may be necessary

forthe construction,placement and maintenance of thewater distributionsystem's collectionand

transmissionhnes.

4.2 Sanitary Sewer Service and Facilities.

4.2.1 Developer's Obligations. The Project is located within the service

boundaries of the Ash Creek SSD. Developer shalldesign,fund,and constructsewer and waste

water collection systems to service the Project in compliance with all regulations and

specificationsof Ash Creek SSD. Notwithstanding any provision of thisAgreement to the

contrary,nothing inthisAgreement shallbe binding on Ash Creek SSD.
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4.2.2 City's Obligations. City has accepted and adopted the standards and

requirementsof Ash Creek SSD and shallrequireDeveloper to adhere,where applicable,to such

standardsand requirementswith respecttothe sewer and waste water collectionsystems.

4.3. Power.

4.3.1 Developer's Obligations. Developer shall,consistentwith governmental

requirements as of the date hereof, except as otherwise provided in Paragraph 2.2.5 of this

Agreement, design,build,and dedicateto City an electricalpower transmissionsystem to service

the Project. City shall reimburse Developer for City's Proportionate Share of Systems

Improvements.

4.3.2 City'sObligations. Upon dedication,acquisitionand/oracceptanceby

City of the electricalpower transmissionsystem,City shallprovide alluse areasservedby such

infrastructurewithintheProjectwith electricalpower serviceata levelgenerallyprovided to

otherareasof City.

4.4 Transportation, TrafficMitigation and Landscaping.

4.4.1 Developer's Obligations. Developer agreesto provide the following

transportationand trafficmitigationmeasures:

4.4.1.1Roads and IntersectionImprovements. The SitePlan foreach

Development Phase shallshow allroad and intersectionimprovements and shallidentifywhich

improvements Developer willconstructatno costto City. Road and intersectionimprovements

may be locateddifferentlythan shown on the PreliminarySitePlan so long as any such road

connectsto an existingor planned road which intersectsor abutsthe exteriorboundary of the

PreliminarySitePlan. Except as otherwisesetforthinthisAgreement and intheDevelopment

Guidelines,road and intersectionimprovements shallbe constructedaccording to City's

Standardsand SpecificationsforPublicImprovements inphases according to a schedule

determined by Developer and approved by City,which approval shallnot be unreasonably

withheld,conditioned,or delayed,consistentwith the actualconstructionschedule fora

particularDevelopment Phase. Priorto constructionof any of such improvements, City shall

reasonablyreview and approve or rejectwith suggestedchanges allplans,drawings and

specificationswith respectto the alignment and constructionof such road and intersection

improvements. Subjectto reimbursement by City of itsProportionateShare of Systems

Improvements, Developer shalldedicatesuch improvements to City upon completion and

acceptanceby City.

4.4.1.2Reimbursement Agreements. Developer, inpartnershipwith

successors,assignees,adjoininglandowners or actingalone,shallconstructallroads requiredfor

theProject.Developer shallbe reimbursed forroad System Improvements costsas provided in

Paragraphs 3.2.2,3.2.3,and 3.2.4above.

PaintedHillsCollinaTinta
DevelopmentAgreement
09-07-06

15



20060049271 10/24/2006 11:22:21 AM

Page 18 of 53 Washington County

4.4.1.3Landscaping. Upon City'sapproval of each Development Phase,

Developer agreesto constructand create,atDeveloper's solecostand expense,the landscape

improvements as setforthintheDesign Guidelinesforsuch Development Phase. Developer

shallhave therightto determine thetiming and/orsequencing of theinstallationof such

landscapingimprovements so long as alllandscapingin a Development Phase iscompleted in

conjunctionwith such phase. The Master Declarationshallincludeprovisionswhich obligatethe

Master Associationtoprovide continuousmaintenance of any such landscaping,including

landscapingprovided in a publicright-of-waypursuantto an agreement with City. Developer

acknowledges thatsuch landscapingshallbe deemed a ProjectImprovement and thatbut for

Developer'sdesiretoprovide such landscaping,City would not otherwiseestablishlandscaping

in a publicright-of-way.

4.4.2 City'sObligations.

4.4.2.1Road Rights-of-Way. City shallcooperatewith Developer, as

necessary,to obtainnecessaryroad rights-of-waylocatedoutsidetheProject,includingif

requiredand as mutually agreed by City and Developer as provided inParagraph 3.2.6above, the

exerciseof eminent domain by City to insurethe desiredlocationof arterial,parkway and

collectorroads necessaryfortheProject.Developer and Owners shallgrant,atno costto City or

each other,rights-of-way as setforthon thePreliminarySitePlan.

4.4.2.2Road Design. Except as otherwiseprovided inParagraph 2.2.2.2

above, regardingconstructionof localroads in sensitiveland areas,City acceptstheroad design,

as containedand provided intheDevelopment Guidelines,as the specificationsand standardsfor

road design forparkway, arterial,collector,and localroads within theProject.All roads inthe

Projectshallconform to City'sStandardsand SpecificationsforPublic Improvements except as

otherwiseshown on Exhibit"H" attachedheretoand made a parthereof. City acknowledges the

road crosssectiondesigns shown on Exhibit"H" vary from City'sStandards and Specifications

forPublic Improvements and thatsuch roads may be constructedas shown thereon.

4.4.2.3Dedication. City shallacceptthededicationof and thereafter

maintain allarterial,parkway and collectorroads intheProjectso long as such roads are

constructedin accordance with applicableCity Standardsand SpecificationsforPublic

Improvements, theDevelopment GuidelinestheResidentialRoad Profile,and arededicatedfree

and clearof liensand encumbrances.

4.5 Policeand Fire Protection. City shallprovide to allresidentialand

nonresidentialuse areasintheProject,policeand fireprotectionservices.

4.6 Park and Open Space Areas.

4.6.1 Developer's Obligations. In recognitionand considerationthatCity shall

be requiredtoprovide and improve park and recreationalamenities,as practical,withinthe

Project,thePartiesagree as follows:
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4.6.1.1Parks Sites,Trails,Ponds and Open Areas. Owners and

Developer have provided forapproximately two hundred fortynine (249) acresof open areas

withintheProject,including,but not limitedto,one hundred sixty(160) acresforthe Golf

Course, forty(40) acresof recreationalopen space,Sullivan'sKnoll,publictrails,a public

fishingpond and multiplepark areasof varying sizesas shown on Exhibit"G" attachedhereto.

4.6.1.2Conveyance to City. Developer and Owners shallconvey to City

feetitleto a minimum of thirty-four(34)acresof park landwithin theProjectbased on City's

ratioof six(6)acresof park land per one thousand (1,000)residents(the"Minimum Park Land

Requirement"). The Minimum Park Land Requirement isbased upon an assumption of three(3)

persons per dwelling unitmultipliedby a minimum of one thousand eighthundred eightysix

(1,886)dwelling unitsintheProject,yieldinga Projectpopulationof approximately five

thousand sixhundred fifty-eight(5,658)persons (5.658x 6 = 33.948 park land acresrequired

[rounded to 34 acres]).Park land shallbe conveyed by specialwarranty deed, atno costto City,

freeand clearof liensand encumbrances, except non-delinquenttaxes,easements, covenants,

conditionsand restrictionsand rights-of-wayof record,forpark sitesas describedon the

PreliminarySitePlan and Exhibit"G" attachedhereto.Developer (orany Owner directly

deeding such land to City)shallbe entitledtoreimbursement as provided in thisAgreement,

includingParagraphs 3.2.2,3.2.3,and 3.2.4above, forimprovements made to thepark sitesand

forland conveyance beyond theMinimum Park Land Requirement. Developer (orOwners) and

City shallnegotiatein good faithregardingthe amount of thereimbursement, includingsums

expended by Developer (orOwners) forimprovement of publicpark areas.City acknowledges

and agreesthat,under theterms of thisAgreement, theland being conveyed to City inthe

Projectforparks and open spaces substantiallyexceeds theminimum requirementsof City for

open areaand green space.

4.6.1.3Private Parks -Timing of Construction. The largestproposed

park isapproximately threeto four(3-4)acresin size.Those areassmallerthan three(3)acres

noted on thePreliminarySitePlan and/orExhibit"G" as "Park" shallbe deemed privateparks

and shallbe completely developed by Developer primarilyforuse by Projectresidents.Each

privatepark shallbe developed and availableforuse upon occupancy of seventy-fivepercent

(75%) of the dwelling unitsin a Development Phase which includesthepark. The acreageof

such privateparks shallbe includedin open space requirementsapplicableto the Project.Park

land acreage shallbe identifiedon the SitePlan foreach Development Phase.

4.6.1.4Public Parks - Timing of Conveyance. Publicpark land may be

conveyed to City atany time,but no laterthan therecordingof a subdivisionplatforthenearest

neighborhood areaadjacentto a park identifiedon Exhibit"G" attachedhereto.Publicpark land

may alsoincludeSullivan'sKnoll and a publicfishingpond. Developer shallprovide curb,

gutter,and sidewalk where a publicpark abutsa publicor privateroad.

4.6.1.5TrailsPlan. Numerous trailsareidentifiedon thePreliminarySite

Plan. A preliminarytrailsplan with specificdesign standards,along with a schedule for

improvement, shallbe provided priortothe firstDevelopment Phase of theProjectwhich

preliminarytrailsplan shallbe subjecttorevisionsand changes and thereafterfinalizedas each
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Development Phase iscompleted. The trailsplan shalldifferentiatebetween publicand private

trails.Publictrailsshallbe provided consistentwith City'sMaster TrailPlan. Any publictrail

planned as of the datehereofwhich isintendedto connect to theboundary of theProjectshallbe

continuedthrough theProjectas a publictrail.

4.6.1.6Golf Course. To add an open space amenity to theProject,

Developer, togetherwith the applicableContinuing Owner, shallestablisha Golf Course within

theProjectas generallyshown on thePreliminarySitePlan. Golf Course land shallbe credited

as open space within theProject.Such land shallnot be conveyed to City,but shallbe owned by

Developer, one (1)or more Owners or otherthirdpartyor theirsuccessorsand assigns.

4.6.2 City'sObligations.

4.6.2.1Park Facilities.Upon dedicationand acceptanceby City of public

park and trailareasshown on thePreliminarySitePlan,City shallprovide to allresidentialand

nonresidentialuse areaswithintheProject,trails,and park,and recreationalservicesata level

generallyprovided to otherareasof City,subjecttoDeveloper's obligationsas setforthherein.

4.6.2.2Use of Park and Recreation Impact Fees. As permittedby

applicableUtah law and City Ordinances,and as practicalas determined by City,City shalluse

park impact feesreceivedas a resultof theProject to improve publicparks and trailslocated

withintheProject.Said impact feesshallbe collectedas provided in City'sOrdinances. City

acknowledges Developer shallnot be requiredtopay impact feesotherwiseimposed on

Developer forpark System Improvements constructedby Developer as provided inParagraphs

3.2.2,3.2.3,and 3.2.4above.

4.7 Miscellaneous Utilities.

4.7.1 Developer's Obligations. Developer shallbe responsibleforproviding

miscellaneousutilityinfrastructureto servicetheProjectincluding,but not necessarilylimitedto,

the following:

4.7.1.1Storm Drainage. Priorto approval of a FinalPlatforany

Development Phase, Developer shallprepare a Storm Water and Drainage Control Plan,

consistentwith any storm water master plan as may be approved by City. At a minimum the

Storm Water and Drainage Control Plan shallidentify(a)needed storm water detention/retention

and transportationfacilitieswithin such Development Phase and/oroff-sitedrainagebasins

and/orsub-basins,includingsizingbased on a one hundred (100) year storm; and (b)when such

improvements willbe provided.

4.7.1.2Gas. Ifreasonablyrequiredby Questar Gas consistentwith similar

projectsinthe area,Developer shallprovide design and engineeringfornaturalgas tobe

provided by Questar Gas.
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4.7.1.3Other UtilityServices. Except to the extentDeveloper constructs

telecommunications improvements which shallbe owned by Developer and/or Owners,

Developer shallinstalltelephoneand cabletelevision,and telecommunication facilitieswithin

theProjectas may be requiredby providersof such services.

4.7.1.4InfrastructureEasements. Subjectto reimbursement by City of

itsProportionateShare,Developer and Owners shallprovide and/ or dedicateto City,Developer

or otherOwners, as applicable,allreasonableeasements,rights-of-way,rightsof entry,or other

servitudesas may be necessaryto installand maintain infrastructurerequiredfortheProject

(excludingtelecommunications improvements which shallbe owned by Developer and/or

Owners).

4.7.1.5Undergrounding of UtilityLines. Developer acknowledges that

allutilitylines,conduits,pipes,maintenance or servicestationsand pump houses shallbe

installedunderground, to the extentthatsuch installation(a)isreasonablypracticable,(b)falls

withintheparameters of City specificationsexcept as otherwiseprovided forinthisAgreement,

(c)complies with applicablefederal,stateand locallaw,regulation,and ordinance,except as

otherwiseprovided forinthisAgreement, and (d)meets industrystandardsand practice.

4.7.2 City's Obligations. Subject to the location of existing or planned

improvements, City agrees to dedicateeasements and infrastructureon property owned by City

as may be necessaryto connect,link,constructor accommodate such utilityimprovements inthe

Project.

4.8 Public Trails. Developer and/or Owners, as applicable,shall construct and

dedicatepublic trailsshown on the PreliminarySitePlan. Such trailsshallbe constructedto the

standardsreasonably setforthintheDesign Guidelines.

4.9 Maintenance of Common Areas, Trails, Detention Ponds and Road

Landscaping. Developer shallcreatea homeowners associationfor the Project,which shall

have the responsibilityto maintain allcommon areas,privatetrails,detentionor retentionponds,

and road landscapingon collectorand arterialroads.

SECTION V. GENERAL PROVISIONS

5.1 Binding Effect. The burdens and benefitsof thisAgreement shallbind and inure

tothebenefitof each of thePartiesheretoand theirsuccessorsin interest.A successorin interest

shallsucceed only to those benefitsand burdens of thisAgreement which pertainto the portion

of the Projectto which the successorholds title.Such titleholderisnot a thirdpartybeneficiary

of the remainder of thisAgreement, a zoning classification,or benefitsrelatingto otherportions

of the Projectto which the successor does not hold title.The obligationsof Developer and

Owners under thisAgreement areenforceableby City,and no Continuing Owner shallor may be

a thirdpartybeneficiaryof such obligationsunlessspecificallyprovided in thisAgreement.
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5.2 Change in Developer. Developer acknowledges that its qualificationsand

identityareof particularconcern to City,and thatitisbecause of such qualificationsand identity

that City is enteringinto thisAgreement. Accordingly, Developer agrees for itselfand any

successor in interestof itselfthat,priorto the contemplated completion of the terms of this

Agreement, Developer shallnot convey, assign,or disposeof ("Transfer")the Projectto another

developer other than Summit Development & Management, LLC, a Utah limited liability

company, except as provided in thisParagraph 5.2,unless the proposed replacement developer

(through itsprincipals)has financingand skillreasonably satisfactoryto City to take over the

contemplated development of the Project. Any replacement developer shallprovide City with

documentation of the expertiseand financialcapabilityof itsprincipals. In the event of a

Transferof the Project,or any portionthereof,Developer and the transfereeshallbe jointlyand

severallyliablefortheperformance of each of the obligationscontainedinthisAgreement unless

prior to such Transfer an agreement satisfactoryto City, delineatingand allocatingbetween

Developer and transfereethe variousrightsand obligationsof Developer under thisAgreement,

has been approved by City. Alternatively,priorto such Transfer,Developer shallobtain from

the transfereea letter(i)acknowledging the existenceof thisAgreement and (ii)agreeing to be

bound thereby. Said lettershallbe signed by the transferee,notarized,and deliveredto City in

connectionwith the Transfer.In such event,thetransfereeof theproperty so transferredshallbe

fullysubstitutedas Developer under thisAgreement and Developer executing thisAgreement

shallbe released from any furtherobligationsunder this Agreement as to the property so

transferred.Notwithstanding the foregoing,a Transferby Developer of individualsubdivision

lotswithin the Projectto a builder,individualor other developer shallnot be deemed to be a

Transfersubjectto the above requirement forapproval.

5.3 No Agency, Joint Venture or Partnership. It is specificallyunderstood and

agreed to by and among the Partiesthat:(i)the Project is a privatedevelopment; (ii)City,

Developer and Owners hereby renounce the existenceof any form of agency relationship,joint

venture or partnershipamong City,Developer and/or any Owner; and (iii)nothing contained

herein shallbe construed as creatingany such relationshipamong City,Developer and/or any

Owner.

5.4 Consent. In the event this Agreement provides for consent from City or

Developer or Owners, such consent shallbe deemed to be given thirty(30) days afterconsent is

requestedin writingin the event no response to the requestisreceived within thatperiod. All

requestsfor consent shallbe made in writing,and in no event shallconsent be unreasonably

withheld,conditioned,or delayed.

5.5 Process for Modifying the PDO.

5.5.1 Intent. City acknowledges thatthe PDO Zone Approval and Preliminary

SitePlan isa generalizeddepictionof theproposed development of the Projectwith specificland

uses permitted as shown on the Preliminary Site Plan. This Agreement contemplates that

Developer may modify the PreliminarySitePlan so long as the totaldensityallowed, land uses

permitted depicted and described in the Preliminary Site Plan are not changed or increased.

Subject to this limitation,and as provided in this paragraph and other relatedprovisions
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throughout this Agreement, Developer is specificallyentitledto, and City hereby grants to

Developer, the rightto change and/or adjustthe exact locationof various development uses and

densitiesunder the provisionsof thisAgreement between or among Development Phases shown

on the Preliminary Site Plan, or any amendment approved pursuant to thisparagraph. The

purpose of thisprovisionisto allow Developer the opportunityto change the configurationof

uses shown on the Preliminary Site Plan to reflectfuture changes in economic factors,

development, ownership or other relevantmatters so long as such changes do not requirethe

uncompensated relocationof public improvements which have been constructed or which

materially and adversely impact other public improvements depicted and planned on the

Preliminary Site Plan, as reasonably determined by City. Any proposed modification of the

Preliminary Site Plan which increasesthe totaldensity allowed or adds other land uses or

property not depicted or described in the Preliminary SitePlan shallbe accomplished only as

provided in Section 10-23-7 and other related sections of City's Land Use Ordinance, as

amended.

5.5.2 Submittal of Form. IfDeveloper or itssuccessorsand assigns,desireto

modify the PreliminarySitePlan as describedin Paragraph 5.51 above, Developer shallsubmit a

Preliminary Site Plan Modification Application togetherwith any required fee to City. Any

modificationswhich, afterconsultationwith City'sstaff,are deemed to be within the scope of

modificationspermittedby Paragraph 5.5.1,as reasonably determined by City,may be modified

by Developer by providing City with a modified Preliminary SitePlan containingthe revision

date and supplemental summary referencingtherevisiondate. Said supplemental summary shall

brieflydetailthe changes made to the modified PreliminarySitePlan. Said modificationsshall

be deemed effectiveupon receipt by City of a modified Preliminary Site Plan and the

supplemental summary.

5.5.3 City Acceptance of Preliminary Site Plan Modification Application.

City shallhave fifteen(15) calendardays aftersubmittalof a PreliminarySitePlan Modification

Applicationto inform Developer whether City considersthe Preliminary SitePlan Modification

Application to be complete. If City does not notifyDeveloper in writing of any additional

information required to complete the application,the Preliminary Site Plan Modification

Application shallthereafterbe deemed complete. IfCity determines the Preliminary SitePlan

Modification Application isnot complete as submitted,City shallnotifyDeveloper in writing

within the fifteen(15) days specifyingin detailany incomplete or missing information. IfCity

does not notifyDeveloper in writingwithin fifteen(15) days aftersubmittalof the additional

information requested,the Preliminary Site Plan Modification Application shallbe deemed

complete. If City determines thatthe required additionalinformation for the Preliminary Site

Plan Modification Application is not complete as submitted, City shallnotify Developer in

writing within fifteen(15) days thereafterand shall specificallyidentify the additional

informationrequiredto complete thePreliminarySitePlan ModificationApplication.

5.5.4 City Review. City shallhave fortyfive(45) calendar days to review the

changes proposed in the PreliminarySitePlan Modification Applicationaftersaidapplicationis

accepted as complete or deemed complete. IfCity does not objectwithin fortyfive(45) days,

the finalcompleted PreliminarySitePlan ModificationApplicationshallbe deemed acceptedby
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City and shallconstitutea modificationof the PDO Zone Approval and Preliminary SitePlan,

provided thatany such modificationconforms to applicablelaw setforthin Paragraph 2.2 of this

Agreement.

5.5.5 City's Objections. If City objects to the Preliminary Site Plan

Modification Application,City shallspecifyin writingwith reasonable detailthe reasons City

believesthatthe proposal isnot consistentwith City'sGeneral Plan or otherpolicies,plans and

ordinancesof generalapplicabilityallowed by thisAgreement and thevested rightsconveyed by

thisAgreement.
5.5.6 Mediation. City and Developer shallmeet within fifteen(15) calendar

days ("Mediation Deadline"), afterreceiving an objection assertedby City pursuant to the

precedingparagraphs,to mediate and resolvealloutstandingissues.

5.5.7 Arbitration. If City and Developer are unable to resolve the issuesvia

mediation pursuant to the preceding paragraphs,by the Mediation Deadline, the Partiesshall

attempt within seven (7) days to appoint a mutually acceptable land use planning expert to

arbitratethe terms of the PreliminarySitePlan Modification Application. The Party requesting

the arbitrationshallpay the feesto initiatethe arbitration.Ifthe Partiesareunable to agree on a

singleacceptablearbitratorthey shalleach,within seven (7) additionaldays, appoint theirown

individualland use planning expert. These two land use planning expertsshall,between them,

choose the singlearbitratorwithin the next seven (7)calendardays. The chosen arbitratorshall

within fifteen(15) days, review the positionsof the Partiesregardingthe Preliminary SitePlan

Modification Application and issuea decision. The arbitratorshallask the prevailingParty to

drafta proposed order forconsiderationand objectionby the other side. Upon adoption by the

arbitrator,afterconsiderationof such objections,the arbitrator'sdecision shallbe finaland

binding upon both Partiesand shallconstitutean approved modification of the PDO Zone

Approval and the Preliminary SitePlan. As partof the arbitrator'sdecision,the arbitratorshall

determine the payment of the arbitrator'scostsbased on to the success or failureof each Party's

positioninthe arbitration.

5.6 No Obligation to Undertake Development. Notwithstanding any provisionof

thisAgreement to the contrary,nothing in thisAgreement shallimpose on Developer or any

Owner an obligationor affirmativerequirement to develop the Project or any portion of an

Owner's property. IfDeveloper undertakesto develop allor any portionof the Projectpursuant

to the Preliminary Site Plan and thisAgreement, Developer and each Owner of the affected

propertybeing developed agree to abide by the terms and conditionsof thisAgreement and the

PreliminarySitePlan.

SECTION VI. MISCELLANEOUS

6.1 Incorporation of Recitals, Introductory Paragraphs, and Exhibits. The

Recitalscontainedin thisAgreement, the introductoryparagraph preceding the Recitals,and all

Exhibitsreferredto or attachedheretoarehereby incorporatedintothisAgreement as iffullyset

forthherein.
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6.2 Headings. The descriptiveheadings of the paragraphs of thisAgreement are

insertedfor convenience only and shallnot controlthe meaning or constructionof any of the

provisionshereof.

6.3 Other Miscellaneous Terms. The singular shall include the plural;the

masculine gender shallincludethe feminine;"shall"ismandatory; "may" ispermissive.

6.4 Construction. This Agreement has been reviewed and revisedby legalcounsel

forDeveloper, Owners and City,and no presumption or rulethatambiguitiesshallbe construed

againstthe draftingParty shallapply tothe interpretationor enforcement of thisAgreement.

6.5 Further Assurances, Documents and Acts. Each Party hereto agrees to

cooperatein good faithwith the others,and to execute and deliversuch furtherdocuments and to

take allfurtheractsreasonably necessary in order to carry out the intentand purposes of this

Agreement and the actions contemplated hereby. All provisions and requirements of this

Agreement shallbe carriedout by each Party as allowed by law.

6.6 Assignment. Neither this Agreement nor any of the provisions,terms or

conditionshereof can be assignedby Developer or the Owners to any otherparty,individualor

entity(except an approved replacement developer) without assigningthe rightsas well as the

obligationsunder this Agreement and complying with Paragraph 5.2 above and any other

provisionherein conceming assignment. The rightsof City under thisAgreement shallnot be

assigned,but City isauthorizedto enterintoa contractwith a thirdpartyto perform obligations

of City to operateand maintain any infrastructureimprovement so long as such Party adequately

and reasonablymaintains and operatessuch facilityor improvement.

6.7 Recording. No laterthan ten (10) days afterthisAgreement has been executed

by City,Developer, and Owners itshallbe recorded initsentirety,atDeveloper's expense,inthe

OfficialRecords of Washington County, Utah.

6.8 Governing Law. This Agreement shall be governed by and construed in

accordance with the laws of the Stateof Utah.

6.9 Notices. Any notice or communication required hereunder between the Parties

shallbe inwriting,and may be given eitherpersonally,by overnightcourier,by hand deliveryor

by registeredor certifiedmail, retum receiptrequested or by facsimile. If given by overnight

courieror registeredor certifiedmail,the same shallbe deemed to have been given and received

on the firstto occur of (i)actualreceiptby any of the addresseesdesignatedbelow as thePartyto

whom noticesare to be sent,or (ii)five(5)days aftera registeredor certifiedlettercontaining

such notice,properly addressed,with postage prepaid,isdepositedin the United Statesmail. If

personallydelivered,a noticeisgiven when deliveredto the Party to whom itisaddressed. If

given by facsimileto the addressand number forsuch Party setforthbelow (provided,however,

that the notice is not effectiveunless transmissionis confirmed and a duplicatecopy of the

facsimilenoticeispromptly given by one of the othermethods permittedunder thisparagraph),

the noticeisdeemed to have been given upon receiptby the otherParty. Any Party heretomay
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at any time,by giving ten (10) days writtennoticeto other Partieshereto,designateany other

address in substitutionof the address to which such notice or communication shallbe given.

Such noticesor communications shallbe given tothePartiesatthe address setforthbelow:

Ifto Owners: ToquervilleEnterprises,LLC

Attn: Vyonne S.Mendenhall

1701 Duneville Street

Las Vegas, Nevada 89146

Fax No.: (702) 878-4874

Summit-Hurricane Development, LLC

Attn:Heath Johnston

1270 W 1130 S, Suite145

Orem, UT 84058

Fax No.: 801-764-9874

Ifto Developer: Summit Development & Management, LLC

Attn:Heath Johnston

1270 W 1130 S, Suite145

Orem, UT 84058

Fax No.: 801-764-9874

Ifto City: Hurricane City
c/oCity Manager
147 North 870 West

Hurricane,Utah 84737

Fax No: (435) 635-2184

With a copy to: Fay Reber, Esq.
260 West St.George Blvd, #205

St.George, Utah 84770City of Hurricane

Fax No: (435) 628-7680

6.10 No Third Party Beneficiary. This Agreement ismade and enteredintoforthe

soleprotectionand benefitof thePartiesand theirassigns,subjectto theprovisionsof Paragraph

5.1 above. No other Party shallhave any rightof action based upon any provision of this

Agreement whether as thirdpartybeneficiaryor otherwise.

6.11 Counterparts and Exhibits; Entire Agreement. This Agreement may be

executed in multiplecounterparts,each of which isdeemed to be an original.This Agreement

consistsof twenty -nine (29) pages, and the eight(8) exhibitsidentifiedbelow, which together

constitutethe entireunderstandingand agreement of thePartiesto thisAgreement.

Exhibit"A" Legal Descriptionof Project
Exhibit"B" PreliminarySitePlan
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Exhibit"C" Planning Commission Recommendation of Approval, Application

# 2005-71, October 26,2005

Exhibit"D" City Council Approval, Application# 2005-71, November 3,2005

Exhibit"E" Secondary Water Plan

Exhibit"F" Development Phasing Table

Exhibit"G" Open Space and Parks Map
Exhibit"H" Road Cross SectionDesigns

6.12 Duration. This Agreement shallcontinue in forceand effectuntilallpublic and

private infrastructureimprovements in the Project have been constructed and accepted as

complete by City and certificatesof occupancy have been issued for all buildings and/or

dwelling unitsinthe Project;provided,however, thatthisAgreement shallbecome nulland void

if(i)initialconstructionof the infrastructurein a Development Phase does not begin within five

(5)yearsof the dateof thisAgreement, or (ii)constructionand development cease fora period of

ten (10) consecutiveyears during the term of the Agreement. Upon the happening of eitherof

such events, all approvals or development rightsand obligationsof City shalllapse unless

extended for up to ten (10) years by City's City Council. Upon the termination of this

Agreement, the Partiesshall,at the request of eitherParty,execute an appropriaterecordable

instrument confirming thatthisAgreement has been fullyperformed, terminated,or lapsed as

provided forherein.

6.13 No Further Exactions. Subject to the obligationsof Developer and Owners

hereunder, no further exactions shall be required of Developer or Owners by City.

Notwithstanding the foregoing,thisparagraph shallnot be construed to relieveDeveloper from

any dedicationsor otherrequirementsrequiredby applicablelaw or ordinance in effectwhen this

Agreement isexecuted unlessotherwiseprovided inthisAgreement.

6.14 Good-Standing; Authority. The Partieswarrant and representas follows:

6.14.1 Developer. Developer hereby represents and warrants to City: (a)

Developer is registeredbusiness entityin good standing with the State of Nevada; (b) the

individualexecutingthisAgreement on behalf of Developer isduly authorizedand empowered

to bind Developer; and (c)thisAgreement isvalid,binding,and enforceableagainstDeveloper

in accordance with itsterms.

6.14.2 Owners. Owners hereby representand warrant to City:(a)Owners are

registeredbusinessentitiesingood standingwith the Stateof Nevada; (b)the individuals

executingthisAgreement on behalfof Owners areduly authorizedand empowered tobind

Owners; and (c)thisAgreement isvalid,binding,and enforceableagainstOwners in accordance

with itsterms.

6.14.3 City. City hereby representsand warrantsto Developer and Owners that:

(a)City isa Utah municipal corporation;(b)City has power and authoritypursuant to enabling

legislation,theUtah Land Use and Development Management Act (U.C.A. 10-9a-101 etseq),

and City'sLand Use Ordinances to enterintoand be bound by thisAgreement; (c)theindividual
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executingthisAgreement on behalfof City isduly authorizedand empowered tobind City;and

(d)thisAgreement isvalid,binding,and enforceableagainstCity in accordance with itsterms.

6.15 Acknowledgment. By theirsignaturesbelow, each Owner acknowledges thatthe

respectiveparcelsof propertyowned by such Owner atthetime of executionof thisAgreement

shallbe subjectto allof theterms and conditionsof thisAgreement upon executionof this

Agreement by allParties.City,Developer and each Owner furtheracknowledge thatallrights

and obligationsof Developer hereinshallalsomean therightand obligationof each Continuing

Owner, except thoserightsand obligationssetforthinParagraph 5.5 and except as specifically

provided otherwiseherein.

6.16 Failure to Execute. The failureof any Partynamed above to executethis

Agreement shallnot invalidatetheAgreement with respectto any of theremaining Partiesor the

propertyowned by such Partiesatthetime of execution;provided thetotaldensityand

PreliminarySitePlan shallbe modified to remove thatparceland the applicabledensityand

infrastructure.

6.17 Concurrency. City desiresthattheresources,servicesand facilitiesneeded to

supportdevelopment areavailablewhen a Land Use Applicationisapproved. Notwithstanding

any provisioninthisAgreement, City shallnot be obligatedto approve a Land Use Application

ifinfrastructureand serviceswillnot be availablein a reasonabletime to servethedevelopment

contemplated under such application.

6.18 Indemnification. Developer, Owners, and City each agree to defend and hold

each otherand theirrespectiveofficers,employees and consultantsharmless forany and all

claims,liability,and damages arisingout of or relatedto any work or activityconnected with the

Project,includingapproval of theProject;performed by a Party,itsagentsor employees except

forwillfulmisconduct or negligentactsor omissions of Developer, Owners, or City,as the case

may be,or theirrespectiveofficers,agents,employees or consultants.

6.19 Default.Failureby a Partytoperform any of the Party'sobligationsunder this

Agreement within a thirty(30)day period (the"Cure Period")afterwrittennoticethereoffrom

theotherPartyshallconstitutea default("Default")by such failingPartyunder thisAgreement;

provided,however, thatifthe failurecannot reasonablybe cured withinthirty(30)days,the Cure

Period shallbe extended forthetime periodreasonablyrequiredto cure such failureso long as

the failingParty commences itseffortsto cure withinthe initialthirty(30)day period and

thereafterdiligentlyproceeds to complete the cure.Said noticeshallspecifythenatureof the

allegedDefaultand themanner inwhich saidDefaultmay be satisfactorilycured,ifpossible.

Upon the occurrence of an uncured Defaultunder thisAgreement, thenon-defaultingPartymay

institutelegalproceedings to enforcetheterms of thisAgreement or may terminatethis

Agreement. IftheDefaultiscured,then no Defaultshallexistand thenoticingParty shalltake

no furtheraction.

6.19.1 Termination. IfCity electsto considerterminatingthisAgreement due to

an uncured Defaultby Developer, then City shallgive to Developer writtennoticeof City's
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intentto terminatethisAgreement and thematter shallbe scheduled forconsiderationand review

by City'slegislativebody ata duly noticedpublicmeeting. Developer shallhave therightto

offerwrittenand oralevidence priorto or atthetime of saidpublicmeeting. IfCity'slegislative

body determinesthata Defaulthas occurred and iscontinuing,and electsto terminatethis

Agreement, City shallsend writtennoticeof terminationof thisAgreement to Developer by

certifiedmail and thisAgreement shalltherebybe terminated.City may thereafterpursue any

and allremedies atlaw or equity.

6.19.2 No Monetary Damages ReliefAgainst City.The Partiesacknowledge

thatCitywould not have enteredintothisAgreement had itbeen exposed to monetary damage

claims from Developer forany breach thereofexcept as setforthherein.As such,theParties

agreethatspecificperformance, as may be determined by the court,isthe intendedremedy for

any breach of thisAgreement. In the event specificperformance isnot availableas a remedy to

Developer fortheCity'sbreach hereof,then Developer shallbe entitledtopursue any and all

remedies atlaw or equity.

6.20 Waiver. No delay in exercisingany rightor remedy shallconstitutea waiver

thereof,and no waiver by City or Developer forthebreach of any covenant of thisAgreement

shallbe construedas a waiver of any preceding or succeedingbreach of the same or any other

covenant or conditionof thisAgreement.

6.21 Enforcement. The PartiestothisAgreement recognizethatCity has therightto

enforceitsrules,policies,regulations,ordinances,and theterms of thisAgreement by seeking an

injunctionto compel compliance. In the eventDeveloper violatestherules,policies,regulations

or ordinancesof City or violatestheterms of thisAgreement, City may, without declaringa

Defaulthereunder or electingto seek an injunction,and afterthirty(30)days writtennoticeto

correcttheviolation(orsuch longerperiod as may be establishedin the discretionof City or a

courtof competent jurisdictionifDeveloper has used itsreasonablebesteffortsto cure such

violationwithin such thirty(30)days and iscontinuingto use itsreasonablebesteffortsto cure

such violation),take such actionsas shallbe deemed appropriateunder law untilsuch conditions

have been rectifiedby Developer. City shallbe freefrom any liabilityarisingout of the exercise

of itsrightsunder thisparagraph.

6.22 Severability;Invalidity.IfCity'sapproval of theProjectisheld invalidby a

courtof competent jurisdictionthisAgreement shallbe nulland void. Ifany provisionof this

Agreement shallbe held tobe unconstitutional,invalidor unenforceableby a courtof competent

jurisdictionor as a resultof any legislativeaction,such holding or actionshallbe strictly

construed.Furthermore,provided thePartiesarestillableto retainallof thematerialbenefitsof

theirbargainhereunder,such provisionshallbe construed,limitedor,ifnecessary,severed,but

only tothe extentnecessaryto eliminatesuch invalidityor unenforceability,and the other

provisionsof thisAgreement shallremain unaffectedand thisAgreement shallbe construedand

enforced as ifsuch provisioninitsoriginalform and contenthad never comprised a parthereof.

6.23 Force Majeure. Developer shallnot be liableforany delay or failureinthe

keeping or performance of itsobligationsunder thisAgreement during thetime and to the extent
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thatany such failureisdue to causes beyond thecontroland without the faultor negligenceof

theParty affected,including,actsof God, actsof theUnited StatesGovernment or the Stateof

Utah, fires,floods,strikesembargoes, wars, terroristactsor unusually adverseweather

conditions.Upon the occurrenceof any such cause,Developer shallnotifyCity and shall

promptly resume thekeeping and performance of the affectedobligationsaftersuch cause has

come to an end.

6.24 Non discrimination. NeitherCity nor Developer nor any Owner, nor the agents,

employees, or representativesof any of them, shalldiscriminateagainst,segregate,persecute,

oppress,or harassone another'sagents,employees, or representatives;otherdevelopers

(includingany potentialreplacement developer);contractoror subcontractor;or the agents,

employees, or representativesof any of the foregoing;tenants,owners, occupants or residents,

whether actualor potential,or any otherperson or entity.

6.25 No Waiver of Governmental Immunity. Nothing inthisAgreement isintended

to,or shallbe deemed, a waiver of City'sgovernmental immunity.

6.26 Institutionof Legal Action. In additionto any otherrightsor remedies,any Party

may institutelegal action to cure, correct,or remedy any Default or breach, to specifically

enforce any covenants or agreements set forthin thisAgreement, to enjoin any threatenedor

attempted violationof thisAgreement; or to obtainany remedies consistentwith the purpose of

thisAgreement. Legal actionsshallbe institutedin the FifthDistrictCourt, Stateof Utah, or in

theFederalDistrictCourt fortheDistrictof Utah.

6.27 Names and Plans. Developer shallbe the soleowner of allnames, titles,plans,

drawings, specifications,ideas,programs, designs and work products of every naturedeveloped,

formulatedor prepared by or attherequestof Developer in connectionwith theProject.

6.28 Annual Review. City may review progress pursuant to thisAgreement at least

once every twelve (12) months to determine ifDeveloper has complied with the terms of this

Agreement. If City finds,on the basis of substantialevidence, that Developer has failedto

comply with the terms hereof,City may declareDeveloper and/or Owners to be in Default as

provided in Paragraph 6.19 of this Agreement. City'sfailureto review at leastannually

Developer's compliance with the terms and conditionsof thisAgreement shallnot constituteor

be assertedby any Party as a Defaultunder thisAgreement.

6.29. Amendment of Agreement. This Agreement shallnot be modified or amended

except in writtenform mutually agreed to and signed by each of the Parties.No change shallbe

made to any provisionof thisAgreement unlessthisAgreement isamended pursuant to a vote of

the City'sCity Council taken with the same formalityas thevote approving thisAgreement.

[SIGNATURE PAGE FOLLOWS]
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Exhibit "A"

Painted HillsCollina Tinta

Legal Descriptionof Project

PaintedHillsCollinaTinta
DevelopmentAgreement
08-02-06

31



20060049271 10/24/2006 11:22:21 AM

Page 32 of 53 Washington County

EXHIBIT 'A'

LEGAL DESCRIPTION

Beginning at the Northwest Corner of Section 4, Township 42 South, Range 13 West,

SaltLake Base and Meridian and running thence along the SectionlineSouth 89o43'42"

East 1,688.58 feet;thence South 00001'00" West 208.71 feet;thence South 89043'42"

East 208.71 feet;thence North 00001'00" East 208.71 feetto the North Section of said

Section4; thence along said SectionlineSouth 89043'42" East 65.85 feet;thence South

00'00'05" East 405.02 feet;thence North 89059'55" East 236.70 feet;thence South

32044'48" East 802.71 feet;thence South 00013'28" West 1,718.18 feet;thence South

89052'53" East 2,392.27 feet;thence South 00017'42" West 560.86 feet;thence South

89050'57" East 247.50 feetto the East Section lineof said Section4; thence along said

Section line South 00017'41" West 757.13 feet North 89050'57" West 1319.08 feet;

thence South 00015'32" West 1318.25 feetto the South Section lineof said Section 4;

thence along the Section lineNorth 89049'00" West 1318.50 feetto the South Quarter

Corner of said Section4; thence along the Section lineNorth 89049'00" West 2,636.30

feetto the Southwest Corner of said Section 4; thence along the Section lineNorth

00014'51" East 1,316.02 feet;thence North 89045'29" East 1,321.80 feet;thence North

00014'51" East 1,317.75 feet;thence North 00011'38" East 2,800.60 feetto the North

Section lineof Section 5, Township 42 South, Range 13 West, Salt Lake Base and

Meridian and running thence along saidSectionlineSouth 89046'40"East 1320.18 feetto

thepointof beginning.

Contains 24,379,912 Square feetor 559.68 Acres
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Exhibit "B"

Painted HillsCollina Tinta

Preliminary SitePlan
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Exhibit "C"

Painted HillsCollina Tinta

Planning Commission Recommendation of Approval

Application # 2005-71

October 26,2005
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HunicaneCityPlanningCommissionMeeting10-26-05 Page#3

Michael Snow came forwardand statedhe isworkingwiththeWilson'son theAutumn Hillsproject.He saidin

readingthroughthisordinanceitwillmake 2/3oftheWilson propertynon-developable.He askedwhat destination

resortmeans?

Mark Owens of Land Mark testingcame forward. He statedhe isa geologistand has servedon the review

committee forSensitiveLands in St George fora coupleof years.He indicatedthatGerold Prattasked him to

come tothismeeting. He indicatedthereneeded tobe some definitionsintheordinanceforBluffs,Ridges. He

alsosaidthefaultlineisnotdefinedatthistimeonlyinferred.He indicatedhe feltthata beginningslopeof 15%

would be reasonable.

Dean Mc NeillaskedMr. Owens ifhe would submithiscomments inwriting?

Kurt Wilson who isalsoinvolvedwiththeAutumn Hillsprojectsaidhe isopposed totheordinanceas
itiswritten,

becauseitwillseverelylimittheirabilitytodeveloptheirpropertyon thehill.

Frank Lindhardtaskedwhat theCityistryingtoaccomplish?The developersneed tobe requiredtocoverup the

scaringon thehillsso theywillwant tomove offtheslopes.Retainingwallsand coveringup thecutsshouldbe

consideredour friends.He indicateddevelopersarealreadyrequiredtobuildtoa D-1 zone. He askedwhat else

would be requirediftheyarealreadybuildingtothisrequirement.He saidtheCitywould need a reviewcommittee

toadministerthisordinance.

Duane Stoutcame forwardto read a letterhe and hispartnerswrote and presentedtothePlanningCommission

concerningthisordinance.The letterrequestedsome changestotheordinance.

KathleenMcCallistercame forwardand statedshewould notliketoseetownhomes allalongtheridgesas on 20"'

EastinSaltLake City.She saidshewould liketoseeuskeep thenaturalbeautythatsurroundsthisarea.

Dean McNeill made a motion to closethe Public Hearing and open the regular meeting. Mike Jensen

seconded the motion. Allapproved.

111ikeJensen made a motion to continuethe Public Hearing for the SensitiveLands Amendment to the

General Plan and theLand Use Ordinance untiltheCityreceivedthe maps showing thetrue2-footcontours,

which willbetterdefinewhat propertieswillbe consideredsensitiveland. Duane Beecher seconded the

motion. Allapproved.

Gerold Pratt made a motion to closethe regularmeeting and open the Public Hearing. Vera Hirschi

seconded the motion.Allapproved.

Application#2005-71 Zoning map amendment adding a Planned Development Overlay zone to an existing

SingleFamily Residential10 (R1-10)base zone.The subject560-acreproperty islocatedsouth
of Painted

HillsUnit I,and south ofthe end of RlingtonParkway (2260West),on,and eastofSullivan'sKnoll,northof

a westerlyextensionof 1300 South, and west of the southerlyextensionof 1150 West Street. Applicant

ToquervilleEnterprises.

Bob Britzman came forward and statedthisapplicationwas continued from the lastmeeting by the

Planning Commission to clarifysome items in the Development Agreement. The firstbeing what they

considerthe Cinder Knoll to be. The applicantwas going to presentsome informationon thisbut ithas

not yet been seen. The second item is they were going to address the densitynot allowed by the

ordinance. The thirditem needed was a yieldplan,which theyhave presentedinpart.Bob statedStaff's

summary and recommendation isdividedinto3 partsas follows:
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A.) PDO rezoning:
StaffbelievesthePlanning Commission can make a reasonablefindingthatthe densityproposed

complies with the intentof theGeneral Plan,and thatthe yieldplan analysisisadequate. There stillmay

be a conflictwith the General Plan policyto leavethe Cinder Knoll in an undeveloped state.The

applicantshould be submittinginformationto supporttheirpositionatthemeeting.
As an optiontothe

Cinder Knoll issue,a conditioncould be added to theDevelopment Agreement, which specifically

precludesdevelopment on the Cinder IGloll,with theboundaries of theCinder Knoll tobe determined

priortoapproving a finalsiteplan /preliminaryplan inthe area.

B.) PreliminarySitePlan:

The Preliminary Site Plan per Section 10-7-10 D 2b. does not create any vested rightsto

development. However, itsapprovalas a companion document with thePDO zone does imply some level

of acceptance. Itis a plan thatisnot castin stone and changes willlikelyoccur over time as a resultof

eitherapplicantor City action. Regardless,in the approval of the Preliminary SitePlan, the Planning

Commission should mention that it is contingent on the provisions included in the Development

Agreement.

C.)Development Agreement:
The attached "Draft Development Agreement Concepts" exhibitliststhose concepts that staff

recommends be incorporatedinto the Development Agreement, in additionto other standard language

recommended by the City Attorney. IfthePlanning Commission agreeswith theseconcepts,your motion

should include referralof the Draft Development Agreement Concepts to the City Council for

incorporationintothe Development Agreement, and signingof the agreement by the applicantbeforethe

Council takesfinalactionon thePDO zone.

Mr. Britzman saidthereare 13 stipulationsthatwillneed tobe met forthePreliminaryPlatapproval.He

said ifany of those 13 stipulationswere not met the applicantwould need to startover or iftherewere a

substantialchange theywould need tocome back inand startover.

Vyonne Mendenhall came forward and saidthisisnot a new projectthey areworking on. She indicated

they have been working on thisprojectsincethe before the General Plan was formulated with Mr. Jeff

Winston. An exhibitas a definitionof the Cinder Knoll was handed out,which she said would be

included as a partof theirdevelopment agreement. She saidtheiryieldplan specifiedthe densitybonuses

could be transferredto other property. A trafficstudy is being done and will be adhered to per the

engineersrecommendations, which also part of the Development Agreement. She said she could not

respond to the 13 items because she did nothave thatlist,but Danny with PSMOS met with Mr. Britaman

has thatlist.He willaddresseach one of those items on theplatbut the PreliminaryPlatscannot happen

untilthePDO zoning isinplace.

Danny with PSMOS came forward and saidthey willnot be build on top of the knoll. He handed out a

copy of a revisedyieldplan analysis.He asked Mr. Britzman to define"substantialchange"?

JerrySpilsburycame forward and saidhe has been in the buildingindustryfor40 years and indicatehe

feelsitisreasonableto ask fortheabilitytomove forward with theconditionsset.

Duane Beecher made a motion to close the Public Hearing and open the regular meeting. Vera

seconded the motion. All approved.

Mac J.Hall came forward and statedtheyhave worked hard tomake thePDO work fortonight'smeeting.
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Bob Petersen said thatin the Development Agreement itstatesthey will donate 16 acresforparks. He

saidhe feltthereshould be a clarificationof where thoseparks willbe and the sizeof each one.

Dean McNeill suggestedbecause of the pending SensitiveLands Ordinance itputs the Development at a

significantrisk.

Vyonne Mendenhall saidthiswould not be a problem and itallwould be worked out.

Mayor Hirschi calledfor a point of order because the Public Hearing had been closed and thus the time

forpubliccomment was over.

Council John Bramall saidhe as a City Councilman has not seen anything thatwould keep him from not

being able to approve thissubjectto approval
-of the Development Agreement. He said he was not

uncomfortable with the PDO because they should be able to meet the requirements for open space and

parks,since240 acreswillbe golfcourseand parks.

Gerold Pratt made a motion to recommend approval to the City Council of application# 2005-71,

with the recommendation the approval be divided into 3 parts. A.)PDO rezoning: be approved if

the City Council finds the exhibitpresented on the cinder knoll to be consistentwith the General

Plan and subject to the approval of a Development Agreement. Vera Hirschi seconded the motion.

All approved.

Gerold Pratt made a motion to recommend approval to the City Council for application#2005-71,

B.) Preliminary Site Plan contingent on the provisions included in the Development Agreement.

1Wike Jensen seconded the motion. All approved

Gerold Pratt made a motion to recommend approval to the City Council of application #2005-71,

C.) Development Agreement with the staff recommended concepts incorporated into the

Development Agreement, and signing of the agreement by the applicant before the Council takes

finalaction on the PDO zone. IVIikeJensen seconded the motion. All approved.

Application#2005-73A preliminaryplatinPaintedHillsPhase II(Grand Canary Subdivision)for75 lotson

19.076acres,locatedsoutherlyoftheextensionof1760 West. ApplicantToquervilleEnterprises

Mike Jensen made a motion to recommend approval to the City Council of application# 2005 -73, for

PreliminaryPlatsubjecttoCity Council'sapprovalofthe PDO and to the 13 itemslistedinStaffcomments

forthisapplicationbeing addressed as wellas allotherStateand City ordinancesbeing met. Bob Petersen

seconded the motion. Allapproved.

Application#2005-74 A preliminaryplatinPaintedHillsPhase II (Tacora Subdivision)for43 lotson 15.1

acreslocatedsoutherlyofthe extensionof1760 West. ApplicantToquervilleEnterprises.

Bob Petersenmade a motion torecommend approvaltothe CityCouncilof application# 2005-74,for

PreliminaryPlatsubjecttoCity Council'sapprovalofthePDO, and the 13 itemslistedinStaffComments

forthisapplicationbeing addressed aswellasallotherStateand Cityordinancesbeing met. Vers IIirschi

seconded the motion. Allapproved.

DISCUSSION ofSensitiveLands Amendment

There was a questionaskedifwe shouldadd a statementtotheSensitiveLands Ordinancethatifa superiorplanis

provideditwould be considered'?
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November 3,2005

PaintedHillsCollinaTinta
DevelopmentAgreement
08-02-06
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he objectedto severalstorybuildings
on theridges.He asked ifthe approvaltonightis

a

commitment tothe density.Ms. Mendenhall saidthey would liketo geta densitycredit
on this

projectand transferthe added d.ensityto anotherproperty.She
statedtheyhave not yet

completed a fullyieldanalysis.

Where isthedrainagegoing? Mrs. Mendenhall saidthe development willretainon site

according to a hydrology study startedby Psomas Engineering.A representativesaidthey
will

do a 500 year study and retainallbut a 10 year storm.He saidtherewillbe lesswater coming

down during storms than thereisnow. They plan to capturestorms
and put therun offintothe

detentionponds.

Ethelyn Humphries made a motion at7:18 p.m. toclosethePublicHearing and re-open the

regularmeeting, seconded by John Bramall.Motion unanimously approved.

Discussion and possibleapproval of intentto approve a zone change for Painted Hills

Phase II from R-1-10 to PDO Overlay

Ethelyn Humphries saiditisa niceplan.She saidshe understandsthereisa long way togo yet

and the developersareworking with theCity.The development agreement iskey and she

realizestherearemany thingsthatneed tobe adjusted.She statedshe isin favorof the

development. Fay Reber saidtherearemany thingsto go over before theagreement and thepJan

arefinalized.

- Bob Britzman saidtherearebasicallythreedifferentissueswith
thisproject.The PDO zone

allows the developersto move theoveralldensityaround.The plan isthepreliminary
siteplan.

This plan isvery conceptual.They arewaitingforthetrafficstudy to decide
on 400 South.Each

phase must come back ifthePDO isapproved.The finalsiteplan willaddresslandscaping

issuesand designstandards.He pointedout thatthephotographs
shown tonightarenot partof

the applicationbut arean indicationofthedirectionthedevelopment isgoing.The developers

arewillingto work with staffand attorneys.

Fay Reber recommended thattheCouncil made a motion to the effectthatthey willadopt thehe

PDO zoning atsuch time as thedevelopment agreement isapproved.The PDO zoning would

then be appliedwhen the development agreement isacceptedby theCouncil.

Preliminarysiteplan does have 14 conditions.The individualsubdivisionplatsmust have the

PDO zoning to go intoeffectand thatcannothappen untilthedevelopment agreement is

finalized.Every phase willthen go through siteplan approval.

Fay Reber saidtheCouncil could approve thePDO zoning tonightifthey feelcomfortable

enough to do it.He recommended thattheirmotion to approve thezoning should clearlystate

thatthezoning would nottake effectuntilsuch time as thedevelopment agreement isexecuted

and approved.

6
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Larry LeBaron made a motion to approve thePDO zoning with theunderstandingthezoning

willnot take effectuntila development agreement isexecuted and approved by theCity

Attorney and City Council,seconded by Glenwood Humphries. Motion unanimously approved.

Ethelyn Humphries saidshe isexcitedabout thisapprovaland thisplan.John Bramall statedhe

would not be in favorof transferringdensity.Wilbur Jenningswarned againstdensitytransfers.

Fay Reber saidthecurrentproposed development agreement includeslanguage thatdoes allow

a transferof densitiesto otherpropertiesoutsidethisproject.

Consideration and possibleapproval of a preliminary plat for Grand Canary Subdivision

locatedwithin Painted HillsPhase II-Toquerville Enterprises applicant

Bob Britzman saidthePlanning Commission recommended approval be given subjectto

compliance with 14 conditionsincludedinthe staffrecommendations and subjectto approvalof

the PDO zone change.

Fay Reber saideveryone rnustunderstandthatifan acceptabledevelopment agreement isnever

approved,thisapprovalbecomes nulland void.

Ethelyn Humphries made a motion to approve thepreliminaryplatbased on the 14 items from

thePlanning Commission and the legalissuesincludingapproval
of a development agreement,

seconded by Danny Campbell.

Ethelyn Humphries amended themotion to substitutethewords "subjectto" forthewords

"based on",seconded by Danny Campbell. Motion unanimously approved.

Consideration and possibleapproval of a preliminary platfor Tacora Subdivision located

within Painted HillsPhase II-Toquerville Enterprises applicant

Larry LeBaron made themotion to approve thepreliminaryplatforTacora Subdivisionsubject

to the 14 items from thePlanning Commission and meeting a111egalissuesincludingapproval

of a development agreement, seconded by John Bramall.Motion unanimously approved.

7:33 p.m. Public Forum. John Klodnicki saidtheRotary Club asks forhelp from othergroups

withinthecommunity tohelp with theirproject.This yearthey organized
theparking atthe

County Fairand received$4,000 inrevenue.In keeping with Rotary Club policy,thismoney

willbe given back to the community. He thenpresenteda check from theRotary Club tothe

Hurricane CityYouth City Council for$200. Youth Council advisorDeanne Law acceptedthe

check.Clark Fawcett toldher he had receiveda very complimentary letterfrom thebike racers

of theHuntsman.Senior Games concerning thebreak stationattheHurricane City Park manned

by Youth City Council members. She invitedeveryone to come totheirmeetings on thefirstand

thirdMondays at4:30 pm.

Consideration and possibleapproval of a resolutionApproving the Amended and Restated

InterlocalAgreement creating the Utah Local Governments Trust Clark Fawcett explained

7
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Painted HillsCollina Tinta

PaintedHillsCollinaTinta
DevelopmentAgreement
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DevelopmentAgreement
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Painted HillsPhasing Table

TotalProjectFootage/Acreage 24,379,912/560Acres

Phase Sq Footage Acres # of Units Lot Size Density

GrandeCanary II 828,966 19.0 79 7,500+ 3.9

MiraRosa III 679,211 15.6 54 12,150 2.7

CortileCorllezione IV 743,257 17.0 69 7,500+ 4.0

CascataandCascataValle V 1,283,796 29.5 94 9,000+ 3.2

MiraCina VI 1,677,761 38.5 80 10,000+ 3.2

BellaFiore VII 753,386 17.3 74 7,500+ 4.2

IIPonte VIII 1,342,679 30.8 125 7,500 4.0

BellaDiamante IX 389,352 8.9 40 7,500 4.5

Paesino X 438,536 10.1 37 7,500 3.6

CortileAmbiente XI 966,702 22.2 165 3,825 7.4

Modena XII 847,630 19.5 162 ZeroLotLine 8.4

Siena XIII 716,208 16.4 128 ZeroLotLine 7.8

SolareCollina XIV 49,448 3.4 80 MultiFamily 23.5

LagunaReale XV 209,905 4.8 38 2500+ 7.9

MiraValle XVI 855,203 19.6 100 MultiFamily 23.5

MissioneVista XII 232,839 5.3 96 MultiFamily 18.0

MissioneIlNord XVII 155,910 3.6 48 MultiFamily 13.4

Galleria XIX 667,394 15.3 352 MultiFamily 23.0
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Open Space and Parks Map
Painted HillsCollina Tinta

PaintedHillsCollinaTinta
DevelopmentAgreement
08-02-06
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Local ResidentialRoad Design
Painted HillsCollina Tinta

PaintedHillsCollinaTinta
DevelopmentAgreement
08-02-06
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