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STORMWATER MANAGEMENT MAINTENANCE AGREEMENT

WITH THE LOFTS DEVELOPMENT, LLC FOR THE LOFTS AT GREEN VALLEY

This Stormwater Management Maintenance Agreement ("Agreement") ismade and

enteredintothis21 day of August, 2017, by and between theCity of St.George, a municipal

corporation,with officesat 175 East 200 North, St.George, Utah 84770 ("City"),and The Lofts

Development, LLC, with officesat 1999 W Canyon View Dr.,St.George, Utah, 84770

("Owner").

RECITALS

WHEREAS, City isauthorizedand requiredto regulateand controlthedispositionof storm and

surfacewaters withinitsboundaries,as setforthinthe City of St.George Code, Stormwater

Management, Title9 Chapter 14,as amended ("Ordinance"),adopted pursuant totheUtah Water

QualityAct, and pursuantto City'sMS4 Permit which requiresstormwater runofftobe managed

by theuse of Stormwater Facilitiesand bestmanagement practices;and

WHEREAS, Owner owns realpropertylocatedinthe City of St.George, Washington County,
Utah and more particularlydescribedin ExhibitA and incorporatedhereinas partof this

Agreement ("Property");and

WHEREAS, Owner recognizesthatpost constructionstorm water facilities("Facilities")shall

be installedor were installedpursuantto theapproved development plans and specificationsfor

thePropertyand must be maintained;and

WHEREAS, City and Owner have determined thatitisinthebestinterestof thehealth,safety
and welfareof the citizensof the CitythattheFacilitiesbe constructedand maintained on the

propertyand thatOwner must maintain thoseFacilities.

AGREEMENT

NOW, THEREFORE, inconsiderationof the foregoing,themutual covenants contained

herein,and the followingterms and conditions,thepartiesheretoagree as follows:

1. RECITALS. The Recitalsabove arehereby incorporatedas partof thisAgreement and are

binding on theparties.
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2. FACILITIES. The Facilitiesshallbe or have been constructedby Owner inaccordance

with the approved plans and specificationsforthe development. Owner shall,atitssolecost

and expense, operateand maintain the Facilitiesingood working conditionacceptableto

City and inaccordance with the Schedule of Long Term Maintenance Activitiesagreed

heretoand attachedas ExhibitB. Owner shallreportannuallytothe City on the City's

approved forms or City'sonlinereportingsystem detailingcompliance with therequirements

of thisAgreement.

3. ACCESS AND INSPECTIONS. Owner hereby grantspermission to City,itsauthorized

agentsand employees, to enterupon the Propertyto inspectthe Facilitieswhenever City

deems necessary. City shallnot unreasonably interferewith thebusinessoperationson

Property.Except incase of an emergency, City shallgive atleasta 24 hour noticeto Owner

priorto entry.Notice may be given by postingtheProperty.Owner shallmaintainthe

Propertyso thatCity'saccessisclearand unobstructed.All inspectionsshallbe conducted in

a reasonablemanner and atreasonabletimes,as determined appropriateby City.The purpose

of the inspectionshallbe to determine and insurethattheFacilitiesareadequately

maintained,are continuingtoperform inan adequate manner, and are incompliance with all

City requirements.

4. FAILURE TO MAINTAIN. In the event Owner failsto maintainthe Facilitiesingood

working orderacceptableto City,City shallgivewrittennoticeto Owner to cure such defects

or deficiencieswith a time frame forcompliance. IfOwner failsto comply withinthe

timeframe, Citymay enterthe Propertyto curethe defects.

5. RIGHT TO CURE DEFECTS. Owner hereby authorizesCity,itsauthorizedagentsand

employees, toenterupon the Propertyto cure thedefectsifOwner has failedtocure them

withinthetime frame given forcompliance. In case of an emergency, City may enterthe

Propertyimmediately,without notice,and make therepairs.Owner issolelyliablefor

maintenance of theFacilities.Itisagreed thatCity shallhave theright,but not the

obligation,to electtoperform any or allof themaintenance activitiesif,inthe City'ssole

judgment, Owner has failedtoperform the same. City makes no representationthatit

intendsto or willperform any of themaintenance activitiesand any electionby City to

perform any of the maintenance activities,shallinno way relieveOwner of itscontinuing

maintenance obligationsunder thisAgreement. IfCity electsto perform any of the

maintenance activities,City shallbe deemed toperform such work without warranty or

representationas tothe safetyor effectivenessof such work, the work shallbe deemed to be

accepted by Owner "as is",and shallbe covered by Owner's indemnity provisionsbelow. If

City performs any of the maintenance activitiesOwner shallpay allof City'scostsincurred

inperforming the maintenance activities.Owner's obligationto pay City'scostsof

performing maintenance activitiesisa continuingobligation.
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6. COSTS. In theevent City,pursuantto theAgreement, performs work of any nature,or

expends any funds intheperformance of saidwork forlabor,use of equipment, supplies,

materials,and any otheritem needed toforthework, Owner shallreimburse City within

thirty(30)days of receiptof an invoiceforallthe costsincurredby City.Ifnot paid within

theprescribedtime period,City shallhave the rightto filealien againstthe Propertyinthe

amount of such costs.The actionsdescribedinthissectionareinadditiontoand not inlieu

of any and alllegalremedies availableto City as a resultof Owner's failureto maintainthe

Facilities.

7. NO ADDITIONAL LIABILITIY. Itisthe intentof thisAgreement to insuretheproper

maintenance of theFacilitiesby the Owner. This Agreement shallnot be deemed tocreateor

affectany additionalliabilityof any partyfordamage allegedto resultfrom or caused by
storm water runoff.

8. EXHIBITS. All exhibits/figuresattachedheretoare incorporatedas partof thisAgreement.

9. AGREEMENT TO RUN WITTI THE LAND. This Agreement shallbe recorded atthe

Recorder'sOfficeof Washington County and shallconstitutea covenant running with the

land and shallbe binding on Owner, itsadministrators,executors,heirs,assigns,including

any homeowners association,and any othersuccessorsininterest.

10.COMPLIANCE WITH APPLICABLE LAWS. Owner expresslyacknowledges and agrees

thatnothing inthisAgreement shallbe deemed torelieveOwner from any obligationto

comply with allapplicablerequirementsof City,stateand federallaw includingthepayment
of feesand compliance with allotherapplicableordinances,resolutions,regulations,policies
and procedures of City,except as modified,waived or declaredinthisAgreement.

11.INTEGRATION. This Agreement containstheentireAgreement with respecttothe subject
matterhereofand integratesallpriorconversations,discussionsor understandingof whatever

kind or natureand may only be modified by a subsequent writingduly executed by the

partieshereto.In theevent ofa conflictbetween thisAgreement and any otherdocuments

with Owner, thisAgreement shallgovern.

12.RESERVED LEGISLATIVE POWERS. Nothing inthisAgreement shalllimitthefuture

exerciseofthepolicepower by the City inenactingzoning,subdivision,development,

transportation,environmental,open space and relatedland use plans,policies,ordinancesand

regulationsafterthe dateofthisAgreement. This Agreement isnot intendedtoand does not

bind the St.George City Council inthe independent exerciseof itslegislativediscretionwith

respectto such zoning regulations.

13.INDEMNITY AND LIABILITY. City shallnot be liableforOwner's stormwater or the
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Facilities.Owner shallindemnify,defend and hold harmless City,employees, elected

officials,officers,and agents(collectively"City")againstallclaims,demands, causes or

action,suitsorjudgments, includingbut not limitedto allclaims,demands, causes of action,

suitsorjudgments fordeath or injuriesto persons or forlossof or damage to property,arising
out of or inconnectionwith thisAgreement, the existenceor maintenance of theFacilitiesby
Owner or City,or the stormwater the Facilitiesissuppose to manage. In theevent of any
such claims made or suitsfiledagainstCity,City shallgive Owner prompt writtennotice.

Owner agreesto defend againstany claims brought or actionsfiledagainstCity,whether

such claims or actionsarerightfullyor wrongfully brought or filed.Owner agreesthatCity

may employ attorneysof itsown selectionto appear and defend theclaim or actionon its

own behalfatthe expense of Owner. Said attorneyfeesshallbe reasonableand subjectto

review by Owner. Owner shallbe responsibleforallreasonablecostsassociatedwith any

claim,demand, action,suitorjudgment includingreasonableattorneyfeesforwhich they

indemnify or defend City. Ifany judgment or claims areenteredagainstCity,itsauthorized

agentsor employees, Owner shallpay forallreasonablecostsand expenses inconnection

herewith. Nothing inthisAgreement, City'sapproval of the subdivisionor otherapplications
or plansand specifications,or inspectionof thework, isintendedtoacknowledge

responsibilityforany such matter,and City has no responsibilityor liabilitytherefore.

14.COMMON INTEREST DEVELOPMENTS. Ifthe Propertyisdeveloped as a Common

InterestDevelopment which isdefinedas membership inor ownership ofan "Association"

which isresponsibleforsome or allof the commonly owned or controlledarea,then the

followingprovisionsshallapply during such time as the Propertyisencumbered by a

"Declaration",and theCommon Area ismanaged and controlledby theAssociation:

(a) The Association,through itsBoard of Directors,shallassume fullresponsibilityto

perform themaintenance activitiesrequiredpursuanttothisAgreement, and shallundertake

allactionsand effortsnecessaryto accomplish themaintenance activities,includingbut not

limitedto,levyingregularor specialassessmentsagainsteach member of theAssociation

sufficientto provide funding for the maintenance activities,conducting a vote of the

membership relatedto such assessmentsifrequired.

(b) No provision of the Declaration,nor any other governing document of the

Association or grant of authorityto itsmembers, shallgrantor recognize a rightof any
member or otherperson to alter,improve, maintain or repairany of the Property in any
manner which would impair the functioningof theFacilities.In the event of any conflict

between the terms of thisAgreement and the Declarationor otherAssociationgoverning

documents, the provisionsof thisAgreement shallprevail.

15.NO WAIVER OF GOVERNMENTAL IMMUNITY. Nothing inthisAgreement is

intendedto,or shallbe deemed tobe a waiver of the City'sgovernmental immunity as set

forthinapplicablestatutorylaw and case law.
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16.GOVERNING LAW AND VENUE. This Agreement shallbe construedaccording tothe

laws of the Stateof Utah. The partiesagreethatjurisdictionand venue foralllegalactions,

unlessthey involvea cause of actionwith mandatory federaljurisdiction,shallbe theFifth

DistrictCourt,Washington County, Stateof Utah. The partiesflutheragreethatthe Federal

DistrictCourt forthe Districtof Utah shallbe thevenue forany cause of actionwith

mandatory federaljurisdiction.

17.LEGAL FEES. Should any partydefaulton any of the covenants or agreements contained

herein,the defaultingpartyshallpay allcostsand expenses,includingreasonableattorney's

fees,which may ariseor accrue from enforcingthisAgreement or inpursuing any remedy

provided hereunder or by applicablelaw,whether such remedy ispursued by filinga lawsuit

or otherwise.This obligationof thedefaultingpartytopay costsand expenses includes,

without limitation,allcostsand expenses,includingreasonableattorney'sfeesincurredfor

appealsand bankruptcy proceedings. Ifeitherpartycommences legalactionto interpretany
term of thisAgreement, the prevailingpartyshallbe entitledto recoverallreasonable

attorneys'fees,courtcosts,and any othercostsincurredinconnectionwith such action.

18.NOTICES. All noticesrequiredherein,and subsequent correspondence inconnectionwith

thisAgreement shallbe mailed tothe following:

City of St.George The LoftsDevelopment, LLC

Attn:CityAttorney Attn:Jim Park

175 East 200 North 1999 W Canyon View Dr

St.George, Utah, 84770 St George Utah, 84770

Such noticesshallbe deemed deliveredfollowingthemailing of such noticesinthe

United Statesmail. Adequate noticeshallbe deemed given atthe addressessetforth

hereinunlesswrittennoticeisgiven by eitherpartyof a change of address.

19.SUCCESSORS AND ASSIGNS. Owner shallnot assign,sublet,sell,transfer,or otherwise

dispose of any interestin thisAgreement, including to any type of owner's association,

without assigningthe rightsand the responsibilitiesunder thisAgreement and without the

priorwrittenapproval of City. This Agreement shallbe binding upon and inuretothe benefit

of the partieshereto,theirsuccessorsand permittedassigns,but shallnot inureto the benefit

of any thirdpartyor otherperson.

20. NO JOINT VENTURE. PARTNERSHIP OR THIRD PARTY RIGHTS. It is not

intended by thisAgreement to,and nothing contained in thisAgreement shall,createany

partnership,jointventure or otherarrangement between the parties.No term or provisionof

thisAgreement isintendedto or shallbe forthe benefitof any person,firm,organizationor

corporationnot a party hereto,and no such other person,firm,organizationor corporation
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shallhave any rightor cause of actionhereunder.

21. SEVERABILITY. If any provision of thisAgreement is declared invalidby a court of

competent jurisdiction,theremaining provisionsshallnot be affected,and shallremain in full

forceand effect.

22. CONSTRUCTION. Each of the partieshereto has had the opportunity to review this

Agreement with counsel of theirchoosing and the ruleof contractsrequiringinterpretationof

a contractagainst the party draftingthe same is hereby waived and shallnot apply in

interpretingthisAgreement.

23. SURVIVAL, It is expressly agreed that the terms, covenants and conditions of this

Agreement shallsurviveany legalactor conveyance requiredunder thisAgreement.

24. HEADINGS. The sectionand other headings in thisAgreement are forreferencepurposes

only and shallnot inany way affectthemeaning or interpretationof thisAgreement.

25. COUNTEllPARTS. This Agreement may be executed incounterpartseach of which shallbe

an originaland shallconstituteone and the same agreement.

26. AUTHORITY OF PARTIES. The partiesexecuting thisAgreement hereby warrant and

representthatthey are duly authorizedto do so inthe capacitystated.

IN WITNESS WHEREOF, thepartieshave executed thisAgreement the day and year

firstabove written.

CITY: CITY OF ST. GEORG OWNER: The LoftsD relopment,LLC

Jon an T.Pike,Mayor ave Nasal,Managing Manager

TTESTED: pproved as to form:

ChristinaFernandez, CityRecord r

STATE OF UTAH )

:ss.

COUNTY OF WASHINGTON )
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On the ay of . ,20(?, personallyappeared beforeme

,personallyknown or identifiedtome to be theperson

whose name issubscribedon the foregoingdocument and acknowledged to me thats/he

executed the same voluntarilyforitsstatedpurpose.

GEORGIA H.WILCOX
COMM. #689829

OTARY P 1 LI ,
NotaryPubHe
StateofUtah

MyComm.EmpiresJuly2,7020
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STORM WATER MANAGEMENT MAINTENANCE AGREEMENT

EXHIBIT A

Legal Description(s)

(ParcelSG-6-2-35-400512)

LEGAL DESCRIPTION - LEGAL DESCRIPTION

Legal S: 35 T: 42S R: 16W S: 34 T: 42S R: 16W BEGINNING ATA POINT

N00*48'55"E 67.51 FEET ALONG THE SECTION LINE AND N90*00'00"E 390.22

FEET FROM THE WEST QUARTER CORNER OF SECTION 35, TOWNSHIP 42

SOUTH, RANGE 16 WEST, SALT LAKE BASE AND MERIDIAN, SAID POINT

ALSO BEING AN ANGLE POINT ON THE EAST BOUNDARY OF THE DEEDED

PARCEL RECORDED AS ENTRY NUMBER 933953 IN BOOK 1724 PAGE 2655

EXHIBIT "A", AND RUNNING THENCE N34*13'37" W 861.97 FEET ALONG THE

EAST BOUNDARY OF SAID DEEDED PARCEL RECORDED AS ENTRY

NUMBER 933953 BOOK 1724 PAGE 2655 EXHIBIT "A" AND TO AND ALONG

THE EAST LINE OF WORLDMARK, THE CLUB AT ST. GEORGE PHASE 1

THENCE N54*57'51"E 31.59 FEET; THENCE N34*13'37"W 139.92 FEET;
THENCE N55*46'23"E 68.43 FEET; THENCE N80*49'31"E 56.69 FEET; THENCE

N55*46'23"E 55.97 FEET; THENCE N30*39'58"E 29.29 FEET; THENCE

N55*46'23"E 81.32 FEET; THENCE S34*36'40"E 254.67 FEET AND S88*32'51"E

22.48 FEET TO AN ANGLE POINT ON THE THE BOUNDARY OF LAS PALMAS

RESORT CONDOMINIUMS - PHASE 1- B, THENCE S01*27'O9"W 80.00 FEET

ALONG SAID BOUNDARY OF LAS PALMAS RESORT CONDOMINIUMS -

PHASE 1-B; THENCE S34*08'51"E 723.37 FEET ALONG SAID BOUNDARY OF

LAS PALMAS RESORT CONDOMINIUMS - PHASE 1-B AND THE BOUNDARIES

OF LAS PALMAS RESORT CONDOMINIUMS II- PHASE -1, LAS PALMAS

RESORT CONDOMINIUMS II- PHASE -2, LAS PALMAS RESORT

CONDOMINIUMS II- PHASE -7 TO AN ANGLE POINT OF SAID LAS PALMAS

RESORT CONDOMINIUMS II- PHASE -7; THENCE S01*24'52"W 288.74 FEET

ALONG SAID BOUNDARY LINE; THENCE N88*42'01"W 8838 FEET; THENCE

N21*23'52"E 106.38 FEET; TO THE POINT OF CURVATURE OF A125.00 FOOT

RADIUS CURVE TO THE LEFT (LONG CHORD BEARS NO8*18'39"W 123.90

FEET); THENCE 129.63 FEET ALONG THE ARC OF SAID CURVE; THENCE

N38*01'11"W 276.81 FEET TO THE POINT OF CURVATURE OF A475.00 FOOT

RADIUS CURVE TO THE RIGHT (LONG CHORD BEARS N36*07'23"W 31.43
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FEET); THENCE 31.44 FEET ALONG THE ARC OF SAID CURVE; THENCE

N34*13'37"W 130.39 FEET; THENCE S55*46'23"W 50.00 FEET; THENCE

S34*13'37'E 130.38 FEET TO THE POINT OF CURVATURE OF A525.00 FOOT

RADIUS CURVE TO THE LEFT (LONG CHORD BEARS S36*07'25"E 34.74

FEET); THENCE 34.75 FEET ALONG THE ARC OF SAID CURVE; THENCE

S38*01'111"E 276.81 FEET TO THE POINT OF CURVATURE OF A75.00 FOOT

RADIUS CURVE TO THE RIGHT (LONG CHORD BEARS SO8*18'43"E 74.34

FEET); THENCE 77.78 FEET ALONG THE ARC OF SAID CURVE; THENCE

S21*23'52"W 106.93 FEET TO THE POINT OF CURVATURE OF A125.00 FOOT

RADIUS CURVE TO THE RIGHT (LONG CHORD BEARS S25*35'32"W 18.29

FEET); THENCE 18.31 FEET ALONG THE ARC OF SAID CURVE; THENCE

N88*42'01"W 24.87 FEET TO A POINT ON A 1004.99 FOOT RADIUS NON-

TANGENT CURVE TO THE LEFT (LONG CHORD BEARS N54*59'36"W 175.40

FEET); THENCE NORTHWESTERLY 175.62 FEET ALONG THE ARC OF SAID

CURVE TO AN ANGLE POINT OF THE WARRANTY DEED RECORDED AS

ENTRY NUMBER 933953, IN BOOK 1724, PAGE 2655, EXHIBIT "A"; THENCE

N30*00'00"E 89.42 FEET ALONG SAID BOUNDARY TO THE POINT OF

BEGINNING.
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STORMWATER MANAGEMENT MAINTENANCE AGREEMENT

ExhibitB

Schedule of Lone Term Maintenance Activities

City of St.Georse. Utah

Activity Frequency Notes

Inspection Annually Owner shallreportannuallytothe City on the City's

approved forms or City'sonlinereportingsystem at

www.sacity detailingcompliance with the

requirementsofthisAgreement.

Mowing and Variable, Landscaping and vegetationshould be cared for

maintenance of depending on throughout theyear to ensurethatproper sediment

vegetation vegetationand removal and infiltrationismaintained and the

desiredaesthetics Facilitiesremain aestheticallyappealing.All

trimmings shallbe removed from the Property.

Remove trashand As needed or Trash and debrisshallbe removed from theProperty
debris followingeach regularlyto ensurethatthe Facilitiesfunction

storm properlyand operateeffectively.Trash oftencollects

atinletand outletstructures.These need tobe cleaned

regularly.

Inspectand Annually The inletand outletstructuresshould be inspectedfor

maintain inletand damage and proper operation,
outletstructures

Sediment removal Variable(2-5years The removal of sediment isnecessaryiftheFacilities

istypical) begin to losecapacityor effectiveness.The Owner

willremove and disposeof allaccumulated sediments

which shallbe disposedof properly,offsite.
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