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DECLARATION OF CONDOMINIUM
| FOR

THE_BRIANWQOD CONDOMINIUM PROJECT .
An Expandable Condominium Project

This Declaration of Condominium, heréinafter referred to
as the "Declaration," is made and executed this 5Zf‘ day of '
- Tarraian , 195, by BRIAN HEAD ENVIRONMENTS, INCORPORATED, a

Utah—cdrporation, hereinafter referred to as the "Declarant."

'RECITALS

A. Description of Land. The Condominium Project sub-
ject hereof TIs situated in and upon the following described land
in Iron County, State of Utah: - :

Beginning at a point East 589.94 feet and South

- 129.96 feet from the Southwest corner of Section 2,

v Township 36 South, Rangé 9 West, Salt Lake Base and
Meridian; and running thence North 44°20' West :
215.98 feet; thence North 30°00' East 51.93 feet;
thence North 45°40' East 300.00 feet; thence South
35900' East 233.09 feet; thence South 45°40' West
312.20 feet to the point of beginning. :

Together with a 66.0 foot right-of-way described as
- follows: Beginning at a point East 589.94 feet and
South 129.96 feet from the Southwest corner of Sec-
tion 2, Township 36 South, Range 9 West, Salt Lake
Base and Meridian, and running thence North 44°20°
West 406.18 feet to the Easterly right-of-way line
of State Highway No. 143; thence. South 45°40' West
along said Easterly right-of-way line 66.00 feet;
. _thence South 44°20" East 422.74 feet; thence North
-31°34t43" East 68.05 feet to the point of beginning.

: ‘B. Building and Improvements. The Declarant is the
record fee simple owner of the Subject Land. The Declarant has
constructed or will construct a certain Building and other im-
provements in and upon the Subject Land, as shown on the Record
of Survey Map referred to below.

. C. Record of Survey Mag, ‘The Declarant intends to exe-
cute and record in the office of the County Recorder of Iron

County, State of Utah, a certain instrument pertaining to the
Project and entitled "Record of Survey Map for The Brianwood
Condominium Project, An Expandable Condominium Project."

D. Intent and Purpose. The Declarant intends by re-
cording this Declaration and the Map to submit the Subject Land,
the Building, and all other improvements situated in or upon the
Subject Land to the provisions of the Condominium Act as a fee
simple Condominium Project and to impose upon said property

- 81
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mutually benéficial restrictions under a general plan of im-
provement for the benefit of all Condominiums within said Proj-.
ect and Owners thereof.

E. Expandable Project. The Declarant intends to re-
serve ‘herein the right to expand the Project by adding thereto
certain additional land and improvements in accordance with the
provisions of this Declaration and the Condominium Act.

NOW, THEREFORE the Declarant does hereby make the fol-
lowing Declaration
ARTICLE T
DEFINITIONS
1.01. Defined Terms. Unless the context ciearly indi-

cates otherw1se, certain terms as used in this Declaration shall
have the meanings set forth in this Article I.

1.02. "Assoclation" shall mean Brianwood Owners Asso-
ciation, a Utah nonprofit corporation, organized to be the Asso-
ciation referred to herein.

1.03. "Board of Trustees" shali mean the governing
board of the Association, appointed or elected in accordance

- with this Declaration and the Articles of Incorporation and By-

laws of the Association.

1.04. " "Building" shall mean that certain three (3)
story condominium building that has been or will be constructed
on the Subject Land, as such condominium building is shown on
the Map. - :

1.05. "Common Areas" shall mean all physical portions
of the Project, except all Units.

1.06. "Common Facilities" shall mean all furniture,
furnishings, equipment, facilities, and other property (real,

personal, or mixed) and interests therein at any time leased,

acquired, owned, or held by the. Association for the use and
benefit of all Owners and all other property (real, personal, or.
mixed)-hereafter purchased in accordance with this Declaration
with monies from the Common Expense Fund. Common Facilities
shall be deemed to be part of the Common Area, except to the
extent otherwise expressly provided in this Declaration.

1.07. "Condominium" shall mean a Unit and the undivided
interest (expressed as a percentage of the entire ownership in-
terest) in the Common Areas appurtenant to such Unit, as set
forth in Exhibit A hereto.

1.08. "Condominium Act® shall mean the Utah Condominium
Ownership Act and amendments thereto. (Title 57, Chapter 8,
Utah Code Annotated). :

1.09. “Declarant“vshall mean Brian Head Environments,
Incorporated, a Utah corporation.

82
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1.10. "Limited Common Areas" shall mean any Common
Areas designated for exclusive use by the Owner of a particular
Unit. Structural separations between Units or the space which
- would be occupied by such structural separations may become
- Limited Common Areas for the exclusive use of the Owner or
Owners of the Units on either side thereof as provided in
Section 4.03 hereof. Any balconies, porches, or storage facili-
ties that are identified on the Map with the same number or
other designation by which a Unit is identified shall be Limited
Common Areas for the exclusive use of the Owner of the Unit
bearing the same number or designation. » : .

1.11. "Manager" shall mean the person, firm, or com-
pany, if any, designated from time to time by the Associlation to
manage, in whole or in part, the affairs of the Association and
the Project. - o : ' :

1.12. "Map" shall mean the Record of Survey Map for The

Brianwood Condominium Project, an Expandable Condominium Proj-
~ ect, pertaining to the Project and recorded or to be recorded in
- the office of the County Recorder of Iron County, State of Utah.

1.13. "Mortgage" shall mean any mortgage, deed of
trust, or other Security instrument by which a Condominium or
any part thereof is encumbered. ' : : :

1.14., "Mortgagee" shall mean (i) any person named as
the mortgagee or beneficiary under any Mortgage by which the
interest of any Owner is encumbered, or (ii) any successor to
‘the interest of such person under such Mortgage.

1.15. "Qwner" shall mean the person or persons, includ-
ing the Declarant, owning in fee simple a Condominium in the
Project, as such ownership is shown by the records of the County
Recorder of Iron County, State of Utah. The term "Owner" shall
not refer to any Mortgagee (unless such Mortgagee has acquired
title for other than security purposes) or to any person or per-
sons purchasing a Condominium under contract (until such con-
tract is fully performed and legal title conveyed of record). .

| 1.16. "Project" shall mean the Subject Land, the Build-
ing, and all improvements submitted by this Declaration and the
Map to the provisions of the Condominium Act. ‘

t.17. "Subject Land" shall mean the land upon which the
" Project is situated, as more particularly described in Paragraph
A of the Recitals above. - : ‘ ’

1.18. "Total Votes of the Association" shall mean the
total number of Votes appertaining to all Condominiums . in the
Project, as shown in Exhibit A attached hereto.- .

1.19. "Unit" shall mean an individual air space unit,
consisting of enclosed rooms occupying part of the Building and
bounded by the interior surfaces of the walls, floors, ceilings,
windows, doors, and built-in fireplaces, if any, along the
perimeter boundaries of the air space, as said boundaries are
shown on the Map, together with all fixtures and improvements
therein contained. Paint and other wall, ceiling, or floor
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coverings on interior surfaces shall be deemed to be a portion
of the Unit. ‘Notw1thstand1ng the fact that they may be within
the boundaries of such air space, the following are not part of
a Unit insofar as they are necessary for the support or for the
use and enjoyment of another Unit: Bearing walls, floors,
ceilings, and roofs (except the interior surfaces thereof),
foundations, ceiling equipment, tanks, pumps, pipes, vents,
ducts, shafts, flues, chutes, conduits, wires, and other utility
installations, except the outlets thereof when located within
the Unit. The interior surfaces of a window or door mean the
p01nts at which such surfaces are located when the w1ndow or
door 1is closed. :

ARTICLE II

SUBMISSION AND DIVISION OF PROJECT

2.01. Submission to Condominium. The Declarant, as
record fee simple owner of the Subject Land, hereby submits the
Subject Land, the Building, and all other improvements now or
hereafter made in or upon the Subject Land to the provisions of

" the Condominium Act. All of said property is and shall be held,

conveyed, hypothecated, encumbered, leased, rented, used, and
improved as a fee simple Condominium Project to be known as The
Brianwood Condominium Project. All of said property is and
shall be subject to the covenants, conditions, restrictions,
uses, limitations, and obligations set forth herein, each and
all of which are declared and agreed to be for the benefit of
said Project and in furtherance of a plan for improvement of
said property and division thereof into Condominiums; further,
each and all of the provisions hereof shall be deemed to run

"with the land and shall be a burden and a benefit to the De-

.elarant, and 'to any pérson acquiring, leasing, or owning an
interest in the real property and improvements comprising the
Project, and to their respect1Ve personal representatlves,
heirs, successors,'and assigns.

2.02. Division into Condominiums. The Project is here-
by divided into Condominiums, each such Condominium consisting

- of a Unit and an appurtenant undivided interest in the Common

Areas, as set forth in Exhibit A attached hereto and by this
reference made a part hereof.
\

ARTICLE IIT

| .
| EXPANSION OF PROJECT

3. 01. Additional Land. The Declarant hereby ‘reserves
the right, at its option, to expand the Project in accordance
with the prov131ons of this Declaration and the Condominium Aect,
by adding thereto all or any portion or portions of the follow-
ing descrlbed land (hereinafter referred to as the "Additional

‘ Land") located in Iron County, State of Utah.

\
Beglnnlng at a point East 589.94 feet and South
129. 96 feet from the Southwest corner of Section 2,
Townshlp 36 South, Range 9 West, Salt Lake Base and

84
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Meridian and running thence North 4L4° 20' West
215.98 feet; thence South 30° 00' West 468.55 feet;
thence South 10° 16' 39" East 293.20 feet; thence
North 19° 55' East 90.00 feet; thence North #5° 50°'
East 77.69 feet; thence North 31° 34' 43" East
470.74 feet to the point of beginning.

The Declarant's option to expand the Project shall be unlimited
and may be exercised at any time and from time to time (without
the consent of the Owners or any other person or persons) during
the period beginning on the date that this Declaration is re-
- corded and ending seven (7) years thereafter. The Declarant
may, at any time or at different times, add to the Project all
or any portion or portions of the Additional Land in any order
"and without limitations. The Declarant shall in no event be
obligated to add to the Project all or any portion or portions
of the Additional Land whatsoever, nor shall the Declarant be
limited as what portion or portions of the Additional Land, if
any, may be added to the Project. ' '

3.02. Additional Units and Improvements. The.Declarant
shall have the right to create a maximum of seventy (70) Units
on the Additional Land, and a maximum of fifty (50) Units per

~acre (or proportional equivalent) on any portion or portions of
the Additional Land added to the Project. All Units created on
the Additional Land or any portion or portions of such land
added to the Project shall be restricted exclusively to the same-
residential and similar purposes as are Units on the Subject
Land. The Declarant makes no assurances (a) as to whether
structures erected on any portion of the Additional Land added
to the Project will be compatible with structures erected on the
" Subject Land in terms of the quality of construction, principal
materials used, or architectural styles, or (b) as to the loca-
tion or locations of any improvements that may be made on any
portions of the Additional Land added to the Project, or {c) as
to what improvements, if any, may be made on any portions of the
" Additional Land added to the Project, or (d) as to what types of
Units may be created on any portions of the Additional Land
‘added to the Project. The Declarant reserves the right to cre-
ate Limited Common Areas within any portion or portions of the
Additional Land, and makes no assurances as to the types, sizes,
or maximum number of such Limited Common Areas.

3.03. Expansion of Project. The Project may be ex-
‘panded under the provisions of this Declaration and the Condo-
minium Act from time to time by recording in the office of the
County Recorder of Iron County, State of Utah, a new or' sup-
plemental Record of Survey Map and an amendment to this Dec-
laration. Such new or supplemental Record of Survey Map shall
be duly executed and acknowledged by the Declarant, and by any
and all other owners and lessees of that part of the Additional
Land added to the Project, and shall contain the information
necessary to comply with the provisions of Section 57~8-13(1) of
the Condominium Act, as amended. The required amendment to this
~ Declaration shall also be duly executed and acknowledged by the
Declarant, and by any and all other owners and lessees of that
part of the Additional Land added to the Project, shall contain
‘a legal description by metes and bounds of that part of the

o 55
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Additional Land added to the PPOJeCt and shall reailocate un-
divided interests in the Common Areas in accordance w1th the
provisions of Section 3.04 hereof.

3. OM Reallocation of Undivided Interests. In the
event the Project is expanded in accordance with the provisions
of this Declaration and the Condominium Act, and in each such
event, the und1v1ded interests in the Common Areas and the votes
aopurtenant to the Units shall be reallocated among all of the
Units in the Project, including the Units added to the Project.
A part of the entire interest in the Common Areas shall be allo-
cated to eacp Unit in proportion to the size of such Unit, and
the total of the undivided interests so allocated to all of the
Units in the\PPOJect shall add up to one hundred percent (100%).
The size of each Unit shall be determined on the basis of the
approximate number of square feet of floor space within such
Unit, and percentages of undivided intersts may be rounded off.
The votes'shéll be similarly reallocated, -and the total of the
votes so allocated to all of the Unlts in the PPOJeCt shall add

up to one th?usand (1, OOO)

} : :

1 :

i ' ARTICLE IV

! _ ‘
NATURE AND INCIDENTS OF CONDOMINIUM OWNERSHIP:

y, 01‘- Interior of Units. Each Owner shall have the ex-
clusive rignt to paint, repaint, tile, wax, paper, carpet, or
otherwise decorate the interior surfaces of the walls, ceilings,
floors, and doors forming the boundaries of his Unit and the
surfaces of all walls, ceilings, floors, and doors within such
boundaries. | :

n, 02% Maintenance of Units. Each Owner shall keep the

interior of hlS Unit, including without limitation, interior

walls, w1ndows, celllngs, floors, and permanent fixtures and.

.appurtenances thereto, in a clean and sanitary condition and in

a state of gpod repair. In the event that any such Unit shall
develop an unsanitary or unclean condition or fall into a state
of dlsrepalr\ and in the event that the Owner of such Unit shall
fail to correct such condition or state of disrepair promptly
following wrltten notice from the Association, the Association
shall have the right, at the expense of the Owner and without

liability to}the Owner for trespass or otherwise, to enter said

- Unit and correct or eliminate said unsanitary or unclean condi-

tion or state of disrepair.

: 4.03. Right to Combine Units. With the written consent

of the Association, two or more Units may be utilized by the
Owner or Owners thereof as if they were one Unit. To the extent
permitted in| the written consent of the Association, any walls,
floors, or other structural separations between any two such
Units, or any space which would be occupied by such structural
separations but for the utilization of the two Units as one
Unit, may, for as long as the two Units are utilized as one
Unit, be utillized by the Owner or Owners of such adjoining Units
as Limited Common Areas, except to the extent that any such
structural separations are necessary or contain facilities
necessary for the support, use, or enjoyment of other parts of

|

|
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the Project. At any time, upon the request of the Owner of one
of such adjoining Units, any opening between the two Units
which, but for joint utiliziation of the two Units, would have
been occupied by structural separation, shall be closed, at the
equal expense of the Owner or Owners of each of the two Units,
and the structural separations between the two Units shall
thereupon become Common Areas. '

4,04, Title. Title to a Condominium within the Project
may be held or owned by any person or entity or any combination
thereof and in any manner in which title to any other real prop-
erty may be held or owned in the State of Utah, including with-
out limitation, joint tenancy or tenancy in common.

‘4.05. Ownership of Common Areas. The undivided inter-
est in the Common Areas appurtenant-to each Unit in the Project
shall be as set forth in Exhibit A attached hereto and by this
reference made a part hereof. Except as otherwise provided in
this Declaration or in the Condominium Act, the percentages ap-
purtenant to each Unit as shown in said Exhibit A shall have a
. permanent character and shall not be altered without the unani-
mous written consent of all Owners expressed in an amendment to
this Declaration duly recorded. Except as otherwise provided in
this Declaration, any Owner shall be entitled to nonexclusive
use of the Common Areas (other than Limited Common Areas) in any
manner that does not hinder or encroach upon the rights of other
Owners and is not contrary to any rules and regulations promul-
"gated by the Association. Except as otherwise provided in this
Declaration, any Owner shall have the exclusive right to use and
enjoy any Limited Common Areas that may be designated for exclu-
. sive use by such Owner. . ' ’ '

4,06. Inseparability. Title to no part of a Condo-
minium within the Project may be separated from any other part
thereof during the period of condominium ownership hereunder,
and each Unit and the undivided interest in the Common Areas
appurtenant to each Unit shall always be conveyed, devised, en-
cumbered, and otherwise affected only as a complete Condominium.
Every devise, encumbrance, conveyance, or other disposition of a
Condominium, or any part thereof, shall be construed to be a
devise, encumbrance, conveyance, or other disposition, respec-
‘tively, of the entire Condominium, together with all appurtenant
rights created by law or by this Declaration, including appur-
tenant membership in the Association as hereinafter set forth.

4.07. No Subdivision. No Unit orAportion thereof may _
be divided or subdivided or a fractional portion thereof sold or
conveyed so as to be held in divided ownership. :

4,08. No Partition. The Common Areas shall be owned in
common by all of the Owners, and no Owner may bring any action
for partition thereof. - :

4.09. Separate Mortgages by Owners. Each Owner shall
have the right separately to mortgage or otherwise encumber his
Condominium. No Owner shall attempt to or shall have the right
to mortgage or otherwise encumber the Common Areas or any part
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. Separate Taxation. Each Condominium within the
luding each Unit and appurtenant undivided interest
n Areas, shall be deemed to be a parcel and shall be
arately for all taxes, assessments, and other

he State of Utah or of any political subdivision or
al improvement district or of any other taxing or
thority. For purposes of such assessment, the val-
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ch Units. All such taxes, assessments, and other
ach respective Condominium shall be separately

st the Owner thereof. No forfeiture or sale of any
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. Mechanies. Liens. No labor performed or material
r use in connection with any Unit with the consent
quest of an Owner or his agent or subcontractor

any right to file a statement of mechanic's lien
Unit of any other Owner not expressly consenting to
g the same or against any interest in the Common

ﬁ the undivided interest therein appurtenant to the
Owner for whom such labor shall have been performed

erials shall have been furnished. -

. Description of Condominium. Every contract for
a Condominium and every other instrument affecting
bndomlnlum within the Project may describe a Unit by
ﬁng number or symbol as indicated in this Declara-
hown on the Map. Such description will be construed
the Unit, together with the appurtenant undivided
the Common Areas, and to incorporate all the rights
ownership of a Condominium within the Project and
imitations on such ownership as described in this
and/or the Articles of Incorporatlon and Bylaws of
ion.

ARTICLE V
EASEMENTS

. Easements for Encroachments. If any part of the
encroaches or shall hereafter encroach upon any
ement for such encroachment and for the maintenance
shall and does exist. If any part of a Unit

r shall hereafter encroach upon the Common Areas, or
ining Unit, an easement for such encroachment and
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for the maintenance of the same shall and does exist. If any
part of the Common Areas or any part of a Unit shall hereafter
encroach on real property now owned by the Declarant outside the
boundaries of the Subject Land, an easement for such encroach-
ment shall and does exist. Such encroachments shall not be con-
sidered to be encumbrances either on the Common Areas or the.
Units. Encroachments referred to nerein include, but are not .
limited to, encroachments caused by error in the original con-
struction of the Building or any improvements constructed or to
be constructed within the Project, by error in the Map, by
settling, rising, or shifting of the earth, or by changes in
position caused by repair or reconstruction of the Project, or
‘any part thereof, in accordance with the provisions of this
Declaration. ' ‘ o

, 5.02. Easements for Maintenance, Cleaning, and Repair.
Some of the Common Areas are or may be located within the Units
or may be conveniently accessible only through the Units. The
Association shall have the irrevocable right to have access to
each Unit and to all Common Areas from time to time during such
reasonable hours as may be necessary for the maintenance, clean-
ing, repair, or replacement of any Common Areas or for making
emergency repairs at any time therein necessary to prevent dam-
age to the Common Areas or to any Unit. In addition, the Asso-
ciation or its agents may enter any Unit when necessary in con-
nection with any cleaning, maintenance, repair, replacement,
landscaping, construction, or reconstruction for which the Asso-
ciation is responsible. Such entry shall be made with as little
inconvenience to the Owners as practicable, and any damage
caused thereby shall be repaired by the Association with funds
from the Common Expense Fund. :

5.03. Right to Ingress, Egress, and Support. Each Owner
shall have the right to ingress and egress over, upon, and
across the Common Areas as necessary for access to such Owner's
Unit and to any Limited Common Areas appurtenant to such Unit,
and shall have the right to horizontal, vertical, and lateral
support of such Unit, and such rights shall be appurtenant to
~and pass with title to each Condominium. ‘ :

5.0k, Assoeiation's'Right to Use Common Areas. The

© Association shall have an easement to make such use of the Com-

mon Areas as may be necessary or convenient to perform the ‘
duties and functions that it is obligated or permitted to - per-
form pursuant to this Declaration, including without limitation
the right to construct and maintain in the Common Areas (other
than Limited Common Areas) facilities for use by Owners gen-
erally or by the Association and its agents exclusively.

5.05. Easement for Access to Condominiums.  Each Condo-
minium shall have access to a public street by an Access Ease-
ment shown on the Map. In the event the Declarant or the Asso-
ciation provides a suitable substitute easement at any time in
the future, each Owner, by acceptance of a conveyance of a Con-
dominium, agrees for himself and his successors in interest to
" reconvey to the Declarant (upon 30 days' written notice by the
Declarant) all of such Owner's right, title, and interest in the
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original easement or easements. Each Mortgage
of a Mortgage on a Condominium, agrees for its
cessors in interest to release the original ea
ments from such Mortgage upon like notice and

proviso, upon receipt of proper instruments su
suitable substitute easemerit to the lien of th
vided that the Mortgage shall have the same. pr
spect to the‘substitute easement as it had wit
original easement or easements. :

;.06.

e, by acceptance
elf and its suc-
sement or ease-
subject to like -
bjecting the

e Mortgage, pro-
iority with re-

h respect to the

ect. The Declar-

| Easement for Completion of Proj
ant shall haye a transferable easement over an
Areas for the purpose of completing constructi

and making 1mprovements therein as shown on the Map,

purpose of cbmpletlng construction of all and

to bhe constPPcted on any portion or portions o
Land added tp the Project, and for the purpose
things reasonably necessary or appropriate in

with. To th% extent that damage is inflicted
Project by any person utilizing said easement,
person causipg the damage shall be liable to t

- the prompt repair of such damage.

5.07. Easements Deemed Created. All
Condominiums| within the Project hereafter made

clarant or o‘herw1se, shall be construed to gr

such re01procal easements as are provided hereji
specific refbrence to such easements appears i
ance. |

ARTICLE VI

RESTRICTIONS ON USE

6.01. Residential Uses. The Units wi
shall be used exclusively for residential and
such purposes to be confined to Units within t
Unit shall be used for business or commercial
vided, however,
(a) Declarant or its duly authorized agent fro

 owned by Declarant as sales models or property

fices, or (b) any Owner or his duly authorized
renting or leasing his Unit from time to time.

6.02. No Noxious or Offensive Activit

d on the Common

on of the Project
for the
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f the Additional
of doing all
connection there-~
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Declarant and the
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‘conveyances of

, whether by De-
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in, even though no
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thin the Project
lodging purposes,
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the Project,
part of the
cause embarrassment, disturbance,
activities shall be conducted,
or upon any
or hazardous

or annoyance
nor improvement

to any person or property.

No signs
including withou
informational, or direc

6.03. Restriction on Signs.
tising devices of any nature,
commercial, polltlcal
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devices, shall be erected or maintained on any part of the Proj-
ect, without the prior inspection and written approval of the
Association, except as may be temporarily necéssary to caution
or warn of danger. If the Association consents to the erection
of any such signs or devices, the same shall be promptly removed
at the request of the Association. S : :

. 6.04., Restriction on Animals. No animals, birds, fish,.
reptiles, or pets of any kind shall be brought or allowed to re-
main in or upon any part of the Project, unless and until writ-
“ten authorization is obtained from the Association. The Asso-

" eciation, in the sole discretion of its Board of Trustees, shall
have the right to revoke such authorization at any time.

6.05. No Structural Alterations. No Owner shall, with-
out the prior written consent of the Association, make or permit
to be made any structural alteration, improvement, or addition
in or to his Unit or to the Common Areas. No Owner shall, with-
out the prior written consent of the Association, do any act
that would impair the structural soundness or integrity of the
Building or the safety of property or impair any easement or
hereditament appurtenant to the Project. S

: " 6.06. No Obstructions. There shall be no obstruction
. of the Common Areas by any Owner. Owners shall neither store
nor leave any of their property in the Common Areas, except with
the prior written consent of the Association. '

6.07. Prohibition of Damage and Certain Activities.
Except with the prior written consent of the Association, noth-
ing shall be done or kept in any Unit, in the Common Areas, or
in any other part of the Project which would result in cancella-
tion of the insurance on the Project or any part thereof, nor
shall anything be done or kept in any Unit which would increase
the rate of insurance on the Project or any part thereof over
that which the Association, but for such activity, would pay.
Nothing shall be done or kept in any Unit or in the Common Areas
or any part thereof which would be in violation of any statute,
rule, ordinance, regulation, permit, or other validly imposed
requirement of any governmental authority. No damage to, or
waste of, the Common Areas or any part thereof shall be com-
mitted by any Owner or guest of any Owner, and each Owner shall
indemnify and hold harmless the Association and the other Owners
from and against all loss resulting from any such damage or
waste caused by such Owner or his guests, lessees, licensees, or

invitees.

6.08. Rules and Regulations. The Owners shall comply
with each and all of the rules and regulations governing use of
"the Units and/or Common Areas, as such rules and regulations may
from time to time be adopted, amended, or revised by the Asso-
ciation, in the sole discretion of its Board of Trustees.

6.09. Construction Period Exemption. During the course
of actual construction of any permitted structures or improve-
ments within the Project or on any portions of the Additional
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Land added to the Project, the provisions;uconyenants, condi-
tions, and réstrictions contained in this Declaration shall be
deemed waived to the extent necessary or convenient to peramit
such construgtion; provided, however, that during the course of
such construction, nothing shall be done which|will result in a
violation of‘any of said provisions, covenants, conditions, or

restrictions upon completion of the construction.

ARTICLE VII

THE ASSOCIATION

7.01. Membership. Each Owner shall be entitled and re-

quired to be,a member of the Association; membTrship shall begin

immediately gnd automatically upon becoming an| Owner and shall
terminate immediately and automatically upon cgasing to be an
Owner. If title to a Condominium is held by more than one per-

son, the membership appurtenant to that Condominium shall be

shared by all such persons in the same proportionate interests
-and by the same type of tenancy in which title‘to the Condomin-
jum is held.| An Owner shall be entitled to one membership for

each Condomiplum owned by him. Each membership shall be appur-

tenant to the Condominium to which it relates and shall be

transferred automatically by conveyance of thaF Condominium.
Ownership of‘a Condominium within the Project cannot be sepa-

|
rated from-mgmbership in the Association appurtenant thereto,
and any devise, encumbrance, conveyance, or other disposition of

‘a Condominium shall be construed to be a devisé, encumbrance,
conveyance, or other disposition, respectivelyL of the Owner's
membership ih the Association and rights appurtenant thereto.

No person or|entity other than an Owner may be a member of the
Association, | and membership in the Association| may not be trans-

ferred except in connection with the transfer of a Condominium.

‘ 7.02. Board of Trustees. Until such time as the re-
sponsibility}for electing the Trustees of the Association is
turned over Fo the Owners in accordance with Utah law, the
Declarant shall have the exclusive right to appoint and to

remove all such Trustees. |

7’03F Votes. The ndmber of votes appprtenant to each
respective Condominium shall be as set forth in Exhibit A at-

tached-heretb and by this reference made a paPF hereof. The

number of votes appurtenant to each COndominiup as set forth in

said EXhibit‘A shall have a permanent character and shall not be

~altered withput the unanimous written consent bf all Owners ex-
pressed in an amendment to this Declaration duly recorded; pro-

vided, howev%r, that the number of votes appurkenant,to each
respective Condominium may be subject to change in the event the

Project is ekpanded as provided in Article IIILhePeof.

7.04 Amplification. The provisions of this Article
VII may be ahplified by the Articles of Inoorpbration and Bylaws
of the Assoc#ation; provided, however, that no| such amplifica-
tion shall substantially alter or amend any of| the rights or

obligations of the Owners set forth in this De laration. A copy

g2
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of the initial Bylaws of the Assoclation are attached hereto as
Exhibit B and by this reference made a part hereof.

. 7.05. Amendment of Article. This Article VII shall not
be amended unless tne Owners of all Condominiums in the Project
unanimously consent and agree to such amendment by instruments
duly recorded.

ARTICLE VITIIL

CERTAIN RIGHTS AND OBLIGATIONS OF THE ASSOCIATION

. 8.01. Common Areas. The Association, subject to the

"~ rights and duties of the Owners as set forth in this Declara-
tion, shall be responsible for the exclusive management and
control of the Common Areas and all improvements thereon (in-
cluding the Common Facilities), and shall keep the same in a
~good, clean, attractive, safe, and sanitary condition, order,
and repair; provided, however, that each Owner shall keep the
Limited Common Areas, if any, designated for use in connection
with his Unit in a good, clean, safe, sanitary, and attractive
condition. The Association shall be responsible for the mainte-
nance and repair of the exterior of the Building and the grounds,
including without limitation painting, repair and replacement of
exterior trim and roofs, and maintenance of landscape, walkways,
"and driveways. The Association shall also be responsible for
‘maintenance, repair, and replacement of Common Areas within the
Building, including without limitation hallways, elevators,
utility lines, and all Common Facilities, improvements, and
other items located within or used in connection with the Common
_Areas. The specification of duties of the Association with re-
spect to particular Common Areas shall not be construed to limit
its duties with respect to other Common Areas, as set forth in
the first sentence of this Section. All goods and services pro-
cured by the Association in performing its responsibilities
under this Section shall be paid for with funds from the Common
Expense Fund. : : ' ‘

8.02. Manager. The Association may by written contract
delegate in whole or in part to a professional Manager such of
the Association's duties, responsibilities, functions, and pow-
ers hereunder as are properly delegable. The services of any
' Manager retained by the Association shall Dbe paid for with funds
from the Common Expense Fund. -

8.03. Miscellaneous Goods and Services. The Association
may obtain and pay for the services of such personnel as the
' Association shall determine to be necessary or desirable for the
proper operation of the Project, whether such personnel are fur-
nished or employed directly by the Association or by any person
or entity with whom or with which it contracts. The Association
may obtain and pay for legal and accounting services necessary
or desirable in connection with the operation of the Project or
the enforcement of this Declaration. In addition to the fore-
going, the Association may acquire, and pay for out of the Com~.
mon Expense Fund, water, sewer, garbage collection, electrical,
gas, and other necessary or desirable utility services for the
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" ‘reasonable attorneys' fees, from the offending

Conmmon Areas| (and for the Units to the extent ‘ot separately
metered or billed), and insurance, bonds, and other goods and
services comwon to the Units.

8. OM‘ Real and Personal Property. The Association may

acquire and pold real, personal, and mixed property of all types
for the use or beneflt of all of the Owners ang may dispose cof
such property by sale or otherwise. All such property. includ-'

ing Common Facilities, shall be paid for out of the Common Ex-
pense Fund and all proceeds from the disposition thereof shall
be part of such Fund. ‘ '

8.05. Rules and Regulations. The Ass ciation may mnake

reasonable ruleS and regulations governing the use of the Units,
the Common Afeas, and the Limited Common Areas|, which rules and

regulations shall be consistent with the rlghts and duties.
established 1n this Declaration. The Association may take judi-

cial action against any Owner to enforce compliance with such
rules and regulatlons or other obligations of pwners arising
hereunder, or to obtain damages for noncompllapce therewith, as
permitted by‘law. In the event of such Judlclal action, the
Association shall be entitled to recover its costs, including

Owner.

8.06., Granting Easements. The Assoc1at10n may, w1thout
the vote or eonsent of the Owners or of any other person, grant
or create, on such terms as it deems adv1sableL utility and
similar easements and rights-of-way over, under, across, and

through the Common Areas.

8. 07 Implied Rights. The Associatiop may exercise any
right or prlyllege given to it expressly by th%s Declaration or
by law, and every other right or privilege reasonably implied
from the ex1stenee of ‘any right or privilege given to it herein

or reasonably necessary to effectuate any such|right or privi-
lege.

ARTICLE IX

ASSESSMENTS

9.01. Agreement to Pay. Assessments. Declarant, for

each Condominium owned by it within the PrOJec# and for and as
the owner of|the Project and every part thereof, hereby cove-

acceptance of

instruments ef conveyance and transfer therefor, whether or not
it be so expressed in said instruments, shall pe deemed to cove-
nant and agree with each other and with the Association to pay

to the Association all assessments made by the| Association for
the purposes| provided in this Declaration. Su‘h assessments
shall be fixed, established, and collected from time to time as

provided in this Article IX.

9.02. Annual Assessments. Annual Assessments shall be
computed and|assessed against all Condominiums| in the Project as
follows: ‘
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(a) Common Expense. Annual Assessments shall be
based upon advance estimates of the Association's cash require-
ments to provide for payment of all estimated expenses arising -
out of or connected with maintenance and operation of the Common
Areas and/or furnishing utility services and other common items
to the Units. Such estimated expenses may include, among other
things, the following: Expenses of management; taxes and spe-~
cial assessments (until the Condominiums are separately as-
sessed); premiums for all insurance that the Association is

required or permitted to maintain hereunderj; repairs and mainte-.

nance; wages for Association employees, including fees for a
Manager (if any); utility charges, including charges for utility
services to the Units to the extent not separately metered or.
~billed; legal and accounting fees; any deficit remaining -from a
previous period; creation of a reasonable contingency reserve,
surplus, and/or sinking fund; and any other expenses and lia-
bilities which may be incurred by the Association for the bene-
fit of all of the Owners under or by reason of this Declaration.
Such shall constitute the Common Expense, and all funds received
from assessments under this Section 9.02 shall be part of the
Common Expense Fund. e -

. (b) Apportionment. Expenses attributable to the
Common Expense or to the Project as a whole shall be apportioned
among and assessed to all Owners in proportion to their respec-
tive undivided interests in the Common Areas. Declarant shall
be liable for the amount of any assessments against completed -
Condominiums owned by it. o

(c) - Annual Budget. Annual Assessments shall be
determined on a May 1 through April 30 fiscal year basis. On or
before April 1 each year (commencing with April 1, 1980), the
Association shall prepare or cause to be prepared an operating-
budget for the upcoming fiscal year. The budget shall itemize
the estimated expenses of Common Expense for such fiscal year,
anticipated receipts (if any), and any deficit or surplus from
the prior operating period. The budget shall serve as. the sup-
porting document for the Annual Assessment for the upcoming
fiscal year and as the major guideline under which the Project
shall be operated during such annual period. '

(d) Notice and Payment. Annual Assessments shall "
be made on a May T through April 30 fiscal year basis. The
Association shall furnish to each Owner a copy of the budget and
notify each Owner as to the amount of the Annual Assessment with
respect to his Condominium on or before April 15 each year for
" the fiscal year commencing on May 1 next following such date.
Each Annual Assessment shall be payable in twelve (12) equal
~monthly installments due on the first day of each calendar month
during the fiscal year to which the assessment relates; pro-
vided, however, that the first Annual Assessment shall be based
upon and shall be payable in equal monthly installments for the
balance of the fiscal year remaining after the date hereof. All
unpaid installments of any Annual Assessment shall bear interest
at the rate of one and one-half percent (1-1/2%) per month (or
at such lesser rate equal to the maximum interest rate allowed
by applicable law) from the date each such installment is due
until paid. The failure of the Association to give timely
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- which mortgages on real property may be foreclosed in the State
of Utah. In any such foreclosure, the Owner shall be required
to pay the costs and expenses of such proceeding (including rea-
sonable attorneys' fees) and such costs and expenses shall be
secured by the lien being foreclosed. The Owner shall also be
required to pay to the Association any assessments against the
Condominium which shall become due during the period of fore-
closure, and all such assessments shall be secured by the lien
being foreclosed. The Association shall have the right and
power to bid in at any foreclosure sale, and to hold, lease,
mortgage, or convey the subject Condominium. The rights of the
Association under this Section 9.04 shall be in addition to any.
other rights provided by law with respect to liens for and col-
lection of unpaid assessments. T

'9.05. Personal Obligation of Owner. The amount of any
Annual or Special Assessment against any Condominium shall be
the personal obligation of the Owner of such Condominium to the
Association. Suit to recover a money Jjudgment for such personal
obligation shall be maintainable by the Association without
foreclosing or waiving the lien securing the same. No Owner may
avoid or diminish any such personal obligation by waiver of the
use and enjoyment of any of the Common Areas or by abandonment
of his Condominium or by waiving any services or amenities pro-
" yided for in this Declaration. In the event of any suit to
~recover a money judgment for unpaid assessments hereunder, the:
" involved Owner shall pay the costs and expenses incurred by the
Association in connection therewith, including reasonable
attorneys' fees.

9.06. Statement of Account. Upon payment of a reason-
able fee not to exceed $10.00 and upon written request of any
Owner, Mortgagee, prospective Mortgagee, or prospective pur-
chaser of a Condominium, the Association shall issue a written
statement setting forth the following: The amount of the unpaid
assessments, if any, with respect to such Condominium; the
amount of the current Annual Assessment and the date or dates
upon which installments thereof become due; credit for .advanced
payments or prepaid items, including without limitation the
Owner's share of prepaid insurance premiums. = Such statement
shall be conclusive upon the Assoc¢iation in favor of persons who
rely thereon in good faith. ' ‘ .

9.07. Personal Liability of Purchaser. Subject to the
provisions of Section 9.06, a purchaser of a Condominium shall
be jointly and severally liable with the seller thereof for all
unpaid assessments against such Condominium up to the time of
the grant or conveyance; provided, however, that the provisions
of this Section shall not prejudice the purchaser's right to
recover from the seller the amount paid by the purchaser for
such assessments.

"9.08. Amendment of Article. This Article IX shall not
be amended unless the Owners of all Condominiums in the Project -
‘unanimously consent and agree to such amendment by instruments
duly recorded. '
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ARTICLE X
INSURANCE
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shall provide a standard, noncontn
vor of each Mortgagee which from t
&o the Association of its Mortgage

-18-~

ensation and em-
ilar insurance
n the amounts and

The Association
rms as it deems
over against dis-
destruction. or
ery. ' o
overage on the
following form:

insurance shall
iation as the in-
eclarant (whether
or policies -shall
me, Unit number,
Common Areas). -
ibutory mortgagee
ime to time shall
Each policy

-
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)
)
)

also shall provide that it cannot be cancelled either by the
insured or by the insurance company until after fifteen (15)
days prior written notice is first given to each Owner, to the
Declarant, and to each Mortgagee which has requested such notice
in writing. The Association shall furnish to each Owner, and to
each Mortgagee requesting the same, a certificate of coverage,
including an identification of the Owner's interest.

: (b) 'Publiec Liability and Property Damage Insurance.
Public liability and property damage insurance shall name the
- Association as the insured, as trustee for each Owner and for
the Declarant (whether or not Declarant is an Owner), and shall
protect the Association, each Owner, and the Declarant against

liability for acts or omissions of the Association and all other’

persons and entities in connection with the ownership, opera-
tion, maintenance, or other use of the Project. Each such
policy shall provide that it cannot be cancelled either by the
insured or by the insurance company until after fifteen (15)
days prior written notice to the Association, to each Owner, and
to the Declarant. - :

“(e) Policies. The Association shall make every
effort to secure insurance policies that will provide for the
following:

(i) The insurer shall waive subrogation as to

any claims against the Association, the Declarant, the Manager,
the Owners, and their respective servants, agents, and guests;

| ~ (ii) The policy or policies on the Project can-
not be cancelled, invalidated, or suspended on account of the
conduct of any one or more individual Owners;

I (iii) The policy or policies on the Project can-
not be cancelled, invalidated, or suspended on account of the
conduct of any trustee, officer, or employee of the Association,
without a prior demand in writing that the Association cure the

defect; and

- (iv) Any "no other insurance" clause in the
policy or policies on the Project shall exclude individual
Owners' policies from consideration.

, -10.03. Additional Coverage. The provisions of this Dec-
laration shall not be construed to limit the power or authority
of the Association to obtain and maintain insurance coverage in

_addition to any insurance coverage required by this Declaration,

in such amounts and in such forms as the Association may deem
appropriate from time to time. _ e :

10.04. Adjustment and Contribution. Exclusive authority
to adjust losses under policies hereafter in force on the Proj-
ect shall be vested in the Association. In no event shall the
insurance coverage obtained and maintained by the Association
hereunder be brought into contribution with insurance purchased
by individual Owners or their Mortgagees.
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TO.OSP Owner's Own Insurance. HNotwitn

visions hereof, each Owner may obtain insuranc
pense providﬁng coverage upon his Condominium,
property, for his personal liability, and cove
. risks as he @ay’deem appropriate; provided tha
shall provide that it does not diminish the in
coverage for}liability arising under insurance
by the Association pursuant to this Article.
of the Owner's Condominium shall waive the ins
right of subpogation against the Association,
Manager, other Owners, and their respective se
and guests, ﬁf such insurance can be obtained
dustry practice without additional premium cha
of subrogation rights.
‘ -

‘ ‘ 10.06. Review of Insurance. The Assoc
- review annually the coverage and policy limits
on the Projebt and adjust same at its discreti
review may ihclude an appraisal of the improve
ect by a rep#esentative of the insurance carri
providing th? policy or policies on the Projec

ppraisers as the Association

other qualified a

ARTICLE XI

DAMAGE OR DESTRUCTION

_ 11;01+ Association as Attorney in Fact
Owners irrevocably constitute and appoint the
true and lawful attorney in fact in their name
for the purp@Se of dealing with the Project up
destruction as hereinafter provided. Acceptan
- of a deed frgm the Declarant or from any Owner
an appointmept by said grantee of the
‘ney in faect as herein provided.
Association shall have full and

and power to;make, execute, and deliver any co
other instru

_ gent with respect to the interest
‘may be necessary or appropriate to exercise t
granted.

As attorney i

11.02. Definition of Repair and Recons

on.
ments in the Proj-
er or carriers

t, or by such

may select.

G

Association as his attor-

complete authoriz
he

truction.

O

standing the pro-
e at his own ex-

his personal

ring such other
t each such policy
surance carrier's

policies obtained

A1l such insurance
urance company's
the Declarant, the
rvants, agents,
pursuant to in-
rge for the waiver

iation shall

of all insurance
Such annual

. All of the

‘Association their

, place, and stead
n its damage or

e by any grantee

shall constitute

n fact, the
] ation, right,
ntract, deed, or

‘f an Owner which

powers herein

Repair

and reconstr#ct
toring the Proj
it existed pqior to the damage or destruction,
and the Commqn Areas having substantially the
horizontal boundaries as before.

|

ion of theé improvements as used

11.03.  Procedures. In the eventAany p

|
is damaged or destroyed, the Association shall
follows:

(a) Estimate of Costs.

#t causing damage to or d

after an eve
the Project,
estimates of
the Project

estructio

the costs to repair and reconstru
damaged or destroyed.
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(b) Sufficient Insurance. If the proceeds of the
insurance maintained by the Association exceed the estimated
~costs to repair and reconstruct the damaged or destroyed part of
the Project, such repair and reconstruction shall be carried
out. = The proceeds of all insurance collected or maintained by
the Association shall be available to the Association to pay the
costs of such repair and reconstruction. If the proceeds of
" such insurance are insufficient to pay the actual costs of such
repair and reconstruction, the Association shall levy a Special
Assessment sufficient to provide funds to pay such actual costs
- of repair and reconstruction. Such: Spe01a1 Assessment shall be
~allocated and collected as provided in Section 9.03 -hereof,
except that the vote therein specified shall be unnecessary.
Further levies may be made in like manner if the amounts col-
lected (together with the proceeds of insurance) are insuffi-
cient to pay all actual costs of such repair and recoanstruction.

(¢) Insufficient Insurance--Less than 75% Destruc-
tion. If the proceeds of the insurance maintained by the Asso-
ciation are less than the estimated costs to repair and recon-
struct the damaged or destroyed part of the Project and if less
than seventy-five percent (75%) of the Building is damaged or
destroyed, such repair and reconstruction shall nevertheless be
carried out. The proceeds of all insurance collected or main-
tained by the Association shall be available to the Association
to pay the costs of such repair and reconstruction. The Asso-
ciation shall levy a Special Assessment sufficient to provide
funds to pay the actual costs of such repair and reconstruction

. to the extent that such insurance proceeds are insufficient to

pay such costs. Such Special Assessment shall be allocated and
collected as provided in Section 9.03 hereof, except that the
vote therein specified shall be unnecessary. Further levies may
be made in like manner if the amounts collected (together with
the proceeds of insurance) are insufficient to pay all actual
costs of such repair and Peconstructlon.

o (d) Insufflolent Insurance-—?S% or More Destruc-
tion. If the proceeds of the insurance maintained by the
Association are less than the estimated costs to repair and
reconstruct the damaged or destroyed part of the Project and if
seventy-five percent (75%) or more of the Building is damaged or
destroyed, such damage or destruction shall be repaired and re-
constructed as provided in Section 11.03(c) hereof if, but only
if, within one hundred (100) days following the damage or des-
truction, the Owners shall elect by a vote of at least seventy-
five percent (75%) of the total votes of the Association to
carry out such repair and reconstruction. If, however, the
'Owners shall not, within one hundred (100) days after such
damage or destruction, elect by a vote of at least seventy-five
percent (75%) of the total votes of the Association to carry out
such repair and reconstruction, the Association shall record in
the office of the County Recorder of Iron County, State of Utah,
a notice setting forth such facts. Upon the recording of such
notice, the following shall occur: .

(i) The Project shall be deemed to be owned
"in common by the Owners; ,
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of the respective share of each Owner, to the

tion.
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" : (ii) The undivided interest

owned in common which shall appertain to each

in the Project
pwner shall be the

percentage of undivided interest previously owned by such Owner

in the Commo? Areas;

| (iii)

Any liens affecting any

of the Condomin-

iums shall be deemed to be transferred, in accordance with the

existing pribrities, to the undivided interes
Owner in thelProject; and :

| (iv)

of the respective

The Project shall be subject to an ac-

tion for partition at the suit of any Owner, in which event the

net proceeds‘of any sale resulting from such suit for partition,
together with the net proceeds of the insurance on the Project,
if any, shall be considered as one fund and shall be divided

among all Owﬁers in a percentage equal to the

percentage of

undivided interest owned by each respective Owner in the Common

Areas, as seF forth in Exhibit A hereto, after

for the purp#ses,
Project owned by such Owner.

11’04V

first paying out .
extent  sufficient

all liens on the undivided interest in the

" Repair or Reconstruction. If the damage -or

destruction is to be repaired and reconstructed as provided

above, the Association shall,

PR | N .
receiving the said estimate of costs, commence

as soon as practicable after

and diligently

pursue to co#pletion the repair and reconstruction of that part
of the Projegt damaged or destroyed. The Association may take

all necessary or appropriate action to effect
struction, as attorney in fact for the Owners,

repair and recon-
and no consent or

other action‘by any Owner shall be necessary in connection

therewith,

except as otherwise expressly provided herein.
"Project shall be restored or repaired to substantially the sane

The

condition in\which it existed prior to the damage or destruc-
tion, with each Unit and the Common Areas having the same ver-

tical and horizontal boundaries as before.

11.05.

Disbursement of Funds for Repair and Reconstruc-

The insurance proceeds held by the Association and any

amounts recelived from assessments made pursuant to Sections

11.03(b) and
of costs of

(¢) hereof shall constitute a fund for the payment
repair and reconstruction after casualty.

It shall

be deemed that the first money disbursed in payment for cost of
repair and reconstruction shall be made from insurance proceeds;

if there is

and reconstruction,

a balance after payment of all costs of such repair
such balance shall be distributed to the

Owners in proportion to their respective percentages of owner-

ship of the Common Areas.

11.06
other provis
of at least
Association,
pose,;, elect
action shall

become the duty of each and every Owner to exe
such instruments and to perform all acts in sy
as may be necessary to effect such sale. . The

ions hereof, the Owners may, by an
seventy-five percent (75%) of the

to sell or otherwise dispose of th
be binding upon all Owners and it

-2~

. Sale of Condominium Project. MNotwithstanding all

affirmative vote
total votes of the

at a meeting of Owners duly called for such pur-

e Project. Such
shall thereupon
cute and deliver
c¢h manner and form
proceeds of any
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such sale shall be divided among all Owners ih proportlon to the
undivided interest in the Common Areas owned by each respective
Owner, as set forth in Exhibit A hereto, after first paying out .
of the respective share of each Owner, to the extent sufficient
for the purposes, all liens on the 1nterest of such Owner in the
Progect. :

11.07. Amendment of Article. - This Article XI shall not
be amended unless the Owners of all Condominiums in the Project
unanimously consent and agree to such amendment by instruments
duly recorded. S

ARTICLE XTI

CONDEMNATION’

12.01. . Condemnation. If at any time or times during the.
continuance of condominium ownership pursuant to this Declara-
tion all or any part of the Project shall be taken or condemned
by any public authority under power of eminent domain, the pro-
visions of this Article shall apply. A voluntary sale or con-
veyance of all or any part of the Project in lieu of condem-
nation, but under threat of condemnation, shall be deemed to be
a taking by power of eminent domain. :

12.02. Proceeds. All compensation, damages, and other
proceeds from any such taking by power of eminent domain (here-
inafter the "condemnation award") shall be made payable to the
Association and shall be distributed by the A35001at10n as
herein prov1ded.

12.03. Complete Taking. In the event the entire Project
is taken by power of eminent domain, condominium ownership pur-
suant hereto shall terminate and the condemnation award shall be
“allocated among and distributed to the Owners in proportion to
their respective undivided interests in the Common Areas. Such
"distribution shall be made by check payable jointly to the res-
pectlve Owners and their respective Mortgagees, as approprlate.

12.04. Partial Taking. In the event less than the
entire Project is taken by power of emlnent domain, the follow-
‘ing shall occur:

(a) Allocation of Award. ~As soon as practicable,
the Association shall, reasonably and in good faith, apportion
the condemnation award between compensation, severance.damages,
or other proceeds, and shall allocate such apportioned amounts
and pay the same to the Owners as follows: _

: (i) The total amount apportioned to taking of
or injury to the Common Areas shall be allocated among and
distributed to all Owners (including Owners whose entire Units
have been taken) in proportion to their respectlve undivided
interests in the Common Areas;

: (ii) The total amount apportioned to severance
damages shall be allocated among and distributed to the Owners
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of those Condoniniums that have not been taken

, in proportion to

their respectlve undivided interests in the Common Areas;

|

a (iii) The respective amounts
taking of or!injury to a particular Unit shall
distributed to the Owner of such Unit;

| (1v) The total amount apporti
tlal damageS\and any other takings or injuries
ted and dlstrlbuted as the Assoelatlon determl
able under the circumstances;

[ -

| (v) If apportionment or alloec
established by negotiation, judicial decree, s
wise, the A55001at10n shall employ such apport
catlon to. the extent it is relevant and applic
- } (vi) Distribution of allocate
~be made by check payable jointly to individual
respective Mortgagees, as appropriate.

(b) Contlnuatlon and Reorganizati

apportioned to the
be allocated and

oned to consequen-
shall be alloca-
nes to be equit-

ation is already
tatute,. or other-
ionment and allo-=
able; and

d broceeds shall
Owners.and their

on. If less than

the entire PrOJect is taken by power of eminen
minium ownershlp pursuant hereto shall not ter
continue. If any partial taking results in th
tire Unit, the Owner thereof shall cease to be
'Association.} The Association shall reallocate
and the undiyided interest in the Common Areas

such Unit 1n\accordanee with the Condominium A

ke) Repair and Reconstruction. A

’reconstructlpn ‘necessitated by condemnation sh

the provisiops specified in Article XI hereof
age or Destruction; provided, however, that th
said Artlcle‘deallng with sufficiency or insuf

1nsurance proceeds shall not be appllcable.

" Amendment of Article. Thls Art
be amended unless the Owners of all Condominiu
shall unanimbusly consent and agree to such am
- recorded instruments.

ARTICLE XIII

OBSOLESCENCE -
| _

13.01 Adoption of Plan. Owners holdi
percent (75%) or more of the total votes of th
agree that the Project is obsolete and may ado
for the reneyal and reconstruction of the Proj
such plan has the unanimous written approval ¢
gagees of record at the time of the adoption o
Written noti

ce of. adoption of such plan shall
Owners.

13. 02'

.

Payment for Renewal and Reconst

t domain, condo-
minate, but shall
e taking of an en-
a member of the
the voting rights
appurtenant to
ct.

ny repair and

all be governed by
for cases of Danm-
e provisions of
ficiency of

icle XII shall not
ms in the Project
endment by duly

ng sevehhy-five

e Association may
pt a written plan
ect, provided that
f all first Mort-
f such plan.

be given to all

ruction. The As-

sociation shall levy a Special Assessment suff

-24-
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funds to pay the estimated expenses of renewal or reconstruc-
tion. Such Special Assessment shall be allocated and collected: -
as provided in Section 9.03 hereof, except that the vote therein
specified shall be unnecessary. Further levies may be made in
like manner if the amounts collected prove insufficient to pay
the actual expenses of such renewal or reconstruction. In the
event amounts collected pursuant hereto are in excess of the
amounts required for renewal or reconstruction, such excess
shall be distributed to the Owners in proportion to their re-
spective percentages of ownership of the: Common Areas.

13.03. Sale of Project. Notwithstanding any other pro-
vision of this Declaration, the Owners may at any time, by an-
affirmative vote of at least seventy-five percent (75%) of the
total votes of the Association, at a special meeting of the Mem-
bers of the Association duly called for such purpose, elect to
sell or otherwise dispose of the Project. In such event, the
" Association shall forthwith record in the Office of the County
Recorder of Iron County, State of Utah, a notice setting forth
such facts, and upon the recording of such notice by the Asso-
ciation, the Project shall be sold or otherwise disposed of by
the Association as attorney in fact for all of the Owners. Such
action shall be binding upon all Owners, and each Owner shall :
have the duty to execute and deliver such instruments and to
perform all acts in such manner and form as may be necessary or
appropriate to effect such sale or other disposition of the
Project. The proceeds of such sale or disposition shall be
apportioned among the Owners in proportion to their respective
percentages of ownership of the Common Areas, and such appor-
tioned proceeds shall be paid into separate accounts, each such
account representing one Condominium. Each such account shall
_remain in the name of the Association and shall be further
identified by the Condominium designation and the name of the
Owner. The Association, as attorney in fact, shall use and
disburse the total amount of each such account, without con-
tribution from one account to another, first to the payment of
valid tax and special assessment liens on the Condominium in
favor of any governmental assessing authority, second to the .
payment of assessments made pursuant to this Declaration, third
to the payment of other holders of liens or encumbrances on the
Condominium in the order of priority of their liens, and the
balance remaining, if any, to the respective Owner.

13.04. Amendment of Article. This Article XIII shall
not be amended unless the Owners of all Condominiums in the
Project shall unanimously consent and agree to such amendment by
duly recorded instruments. : ,

ARTICLE XIV

COMPLIANCE WITH DECLARATION AND BYLAWS =

14.01. Compliance. Each Owner shall comply strictly
with the provisions of this Declaration, the Articles of Incor-
. poration and Bylaws of the Association, rules and regulations
promulgated by the Association, and the decisions and resolu-
tions of the Association adopted pursuant thereto, as the same
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,obllgatlons,

may be lawfu}ly amended from time to time. Fa}lure to comply
with any of the same shall be grounds for an actlon to recover

sums due for\damages or for 1n3unct1ve relief . or for both,
malntalnable\by the Association or, in a propeT case, by an

aggrleved Owner.

14, 02‘ Enforcement and Remedies. The’obligations, pro-
visions, covenants, restrictions, and condltlons contained in

this Declaratlon, or in any Supplemental or Amended Declaration,
with respect|to the Association or Condominiums within the Pro-

ject shall be enforceable by the Declarant or #y any Owner of a

Condominium &1th1n the Project, subject to this Declaration, by
a proceedlng\fov a prohibitive or mandatory 1nbunctlon. The
provisions, covenants, restrictions, and conditions
contained 1n this Declaration, or in any Supplemental or Amended
Declaration, with respect to a person or entity or property of a
person or entlty other than the A53001atlon or‘the Declarant
shall be enforceable by the Declarant or by the Association or,

in a proper case, by an aggrieved Owner by a ppoceedlng for a

~prohibitive or mandatory injunction or by a suit or action to

[
recover damages or to recover any amount due or unpaid.

ARTICLE XV

GENERAL PROVISIONS

15 01, Intent and Purpose. The provisions of this De-
clardtion, and any Supplemental or Amended Declaratlon, shall be
liberally construed to effectuate the purpose of creating a uni-
form plan for the development and operation of a Condominium
Project. Fallure to enforce any provision, restrlctlon, cove--
nant, or condltlon in this Declaration, or in any Supplemental
or Amended Declaratlon, shall not operate as aLwalver of any
such prov1510n, restriction, covenant, or condition or of any.
other prov1s%ons,'restrictions, covenants, or conditions.

. 15. 02‘ Construction. The prov1s1ons of this Declaration
shall be in addltlon and supplemental to the Cbndomlnlum Act and

to all other‘prov181ons of law. Wherever used herein, unless

‘the context shall otherwise require, the 51ngu ar shall include

the plural, the plural shall include the singular, the whole
shall 1nclude any part thereof, and any gender shall include

both other genders. The Artlcle and Section headings set forth

‘herein are for convenience and reference only and are not in=-

tended to descrlbe, interpret, define, or otherwise affect the
content, meaning, or intent of this Declaration or any Article,
Sectlon, or prov131on hereof. The provisions hereof shall be

deemed 1ndependent and severable, and the invalidity or partial
invalidity or unenforceability of any one provision or portion
thereof shall not affect the validity or enforceablllty of any

other prov181on hereof.

15. 03‘ Notices and Registration‘of Mailing Address. ~Each
Owner shall reglster from time to time with the Association his
current malllno address. All notices, demands, and other com-
munications to any Owner as provided for in this Declaration

_shall be in wrltlng and shall be sufficient for all purposes 1f
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~ personally served or if sent by first class U.S. mail, postage
prepaid, addressed to the Owner at his registered mailing
address or, if no address has been registered, to the Unit of
such Owner. All notices, demands, and other communications to
the Association as provided for in this Declaration shall be in
writing and shall be sufficient for all purposes if personally
served or if sent by first class U.S. Mail, postage prepaid, '
addressed to the Association at its offices at the Project, or
to such other address as the Association may hereafter specify
to the Owners in writing. Any notice, demand, or communication
refered to in this Declaration shall be deemed given when per-
sonally served or when deposited in the U.S. Mail, postage pre-
" paid, and in the form provided for in this. Sectlon, as the case
may be.

, 15.04. Audit. Any Owner may at any reasonable time, up-
on appointment and at his own expense, cause an audit or inspec-
tion to be made of the books and records maintained by the Asso-
ciation. The Association, at the expense of the Common Expense
Fund, shall obtain an audit, by certified public accountants, of
all books and records pertaining to the Project at no greater
than annual intervals, and coples thereof shall be furnished to
the Owners.

: 15.05. Amendment. Except as otherwise provided herein,
this Declaration may be amended if Owners holding at least sixty
percent (60%) of the total votes in the Association consent and
agree to such amendment by instruments duly recorded in the
office of the County Recorder of Iron County, State of Utah.

15.06. Effective Date. This Declaration shall take
effect upon recording. : :

15.07. Agent for Service. For so long as Declarant owns
Condominiums with appurtenant votes exceeding fifty-one percent
(51%) of the total votes of the Association, the agent for ser--
‘vice of process under the Condominium Act shall be Eugene E.
Buttery, whose address is P. 0. Box 43, Brian Head, Utah 84719.
Thereafter, the agent for service of process shall ‘be the cur-

. rent President of the Association, and the Association shall
© cause such President's name and address to be listed in:an
appropriate instrument recorded in the office of the County
Recorder of Iron County, State of Utah. '

"15.08. Owner's Obllgatlons. All obligations of an Owner
under and by virtue of the provisions contained in this Declara-
tion shall continue, notwithstanding that he may be leasing,
renting, or selling under contract his Condominium. The Owner
"of a Condominium within the Project shall have no obligation for
expenses or other obllgatlons acceruing after he conveys such .

- Condominium.

15. 09. Limitation on Association's Liability. The Asso-
ciation shall not be liable for any failure of water service or
other utility service (if any) to be obtained and paid for by the
Association hereunder, or for injury to or damage of any person
or property caused by the elements or by another Owner or person

-21- 1077
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in the Project, or resultlng from electricity,
snow, or ice [which may leak or flow from outsi
parts of the [Building or its drains, pipes, co
ances, conduits, or equipment, or from any oth
caused by the grossly negligent or willful mis
Association. | No diminution or abatement of anj
under this Declaration shall be claimed or all
venience or dlscomfort arising from the making
improvements |in or maintaining the Project or

water, rain,

le or from any
duits, appli-

er place, unless
onduct of the
assessments

wed for incon-
of any repairs or

any part thereof,

or from any action taken to comply with the laws, ordinances,

. regulations,

IvaﬁTNESS WHEREOQOF,
Declaration the day and year first above writt

DECLARANT:

| ‘ BRIAN HEAD ENVIRONME
a Utah eorporatlon,

By\ukgifQﬁglkM

rules, or orders of any governmenﬂ

al authority.

the undersigned has executed this

\
en.

NTS, INCORPORATED,

Declaratlon of Condominium for The Brianwood C
ject, an Expandable Condominium Project, was s
said corporation by authority of its Bylaws or
its Board of |Directors; said DOUGLAS H. PERRY

SHEPLER each |duly acknowledged to me that said

executed the| same. Ve
4

f/_i

// S \_

| | /Cxu,-r
| Douglasd H. Perry, Pr§sident
‘ ‘ B
; { .
e
STATE OF ‘
‘ ‘ ss.
COUNTY OF
s e U R
' On the /¢ day of ¢ L LA 19 fz personally appeared
before me DOUGLAS H. PERRY and CHA S EPLERlozho being by me
duly .sworn did say that they are the _~ 4, s 220X . and
' e ine (i) 4 respectively, of BRIAN HEAD ENVIRONMENTS, INCOR-
_"PORATE a Utah corporation, and that the within and foregoing

ondominium Pro-
igned on behalf of
a resolution of
and CHARLES
corporation

. 5
. ’;/‘
A4¢4£%/4@z/

NOTARY PUBLIC

My Comm1831on E§pires:
() Residing at

......
.......

~28~
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EXHIBIT A

(Attached to and forming a part of the Declaration of Condo-
minium for The Brianwood Condominiun Progect, an Expandable
Condominium Project) .

UNITS, UNDIVIDED OWNERSHIP INTERESTS, AND VOTES

SIZE* . UNDIVIDED OWNERSHIP INTERESTS**

NN
—_ O

N - O

UNIT NO. (Square Feet) (Percentage) VOTES
-1 622 1.9% ‘ 19
2 622 . . 1.9% 19
3 622 ‘ 1.9% ' 19
L 622 1.9% ) B ‘ 19
5 622 o ‘ - 1.9% : 19
6 622 | 1.9% ‘ 19
7 . 622 - . 1.9% ’ 19
8 622 ' o 1.9% o 19
9 482 : 1.5% , 15
10 482 o . 1.5%. ‘ : 15
11 482 - 1.5% - | 15
12 . 482 1.5% ' ' 15
13 656 » 2.0% A | .20
14 656 ‘ - 2.0% ' 20
15 622 .99 19
16 622 - : 1.9% S 19
17 482 , 1.5% A 15
18 622 5 1.9% | 19
19 622 - 1.9% | - 19
622 g . 1.9% e 19
22 622 - : 1.9% 19
23 622 ' 1.9% 19
24 622 - 1.9% ' 19
25 622 g : 1.9% : 19
26 482 ' , 1.5% ' 15
27 482 1.5% ; : 15
28 482 1.5% ' 15
29 482 1.5% o 15
656 ' . : 2.0%4 . ‘ 20
656 ' T 2.0% : | 20
622 | S 1.9% A 19
33 622 _ 1.9% - : : 19
34 660 . , 2.0% : e 20
35 824 2.5% 25
36 824 2.5% 25
37 824 2.5% 25
38 824 2.5% 25
39 824 2.5% 25
40 824 2.5% 25
41 824 2.5% 25
L2 824 2.5% 25
y3 660 2.0% 20
108
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4y
45

146

b7
43
49
50

TOTALS

*¥3ize has b§en determined on the basis of the
ber of square feet of floor space within each
as shown on the Map and rounded off.

¥#Undivided ¢
basis of the
rounded off.

660 2.0%
660 . 2.0%
660 , 2.09%
858 . 2.75%
858 - 2.75%
824 2.5%
824 : . 2.5%
32,658 ‘ 100 %

Jwnership Percentages have been cor
relative sizes of the Units (as sl
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EXHIBIT B

(Attachéd to and forming a part of the Declaration of’
Condominium for The Brianwood Condominium Project, an
Expandable Condomlnlum Progect)

BYLAWS

OF

THE BRIANWOODYOWNERS ASSOCIATION
A Nonprofit Corporation

Pursuant to the provisions of the Utah Nonprofit Cor-
poration and Co-operative Association Act, the Board of Trustees
~of The Brianwood Owners Association, a Utah nonprofit corpora-

tion, hereby adopts the follow1ng Bylaws for such nonproflt cor-
poratlon. :

ARTICLE I
NAME AND PRINCIPAL OFFICE

: " 1.01. Name. The name of the nonprofit corporation is
The Brianwood Owners Association, hereinafter the "Association."

1.02. 0Offices. The principal office of the Associa-
tion shall be at The Brianwood Condominium Project, an Expand-
able Condominium Project, hereinafter the "Project", situated
-upon the following descrlbed real property in Iron County, State
of Utah: .

Beglnnlng at a p01nt East 589.94 feet and South

129.96 feet from the Southwest corner of Section

2, Township 36 South, Range 9 West, Salt Lake

Base and Meridian, and running thence North 44e°

20' West 215.98 feet; thence North 30°00' East
51.93 feet; thence North 45°40' East 300.00 feet;
~thence South 35°00' East 233.09 feet; thence .
South U45°40' West 312.20 feet to the point of ,
~beginning.

Together with a 66.0 foot right-of—way described
as follows: Beginning at a point East 589.94
feet and South 129.96 feet from the Southwest
corner of Section 2, Township 36 South, Range 9
West, Salt Lake Base -and Meridian, and running
thencew North U44°20' West 406.18 feet to the
Easterly right-of-way line of State Highway No.
143; thence South 45°40' West along said Easterly
rlght of-way line 66.00 feet; thence South 44°20°"

. East U422.74 feet; thence North 31°34*43" East
68.05 feet to the point of beginning.

1.03. Expandable Project. Brian Head Environments,
Incorporated a Utah corporation, will have the right, at its
option, to expand the Project in accordance with the provisions
of the Utah Condominium Ownership Act and the Declaration
referred to in Section 2.01 hereof to include all or any part or
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parts of the‘following described real property|in Iron County,
State of Utah: ‘ :

Beginning at a point East 589.9%4 feeF and South

129.96 feet from the Southwest corner of Section
2,;Township 36 South, Range 9 West, Salt Lake
Base and Meridian and running thence\North jye
20! West 215.98 feet; thence South 30°00' West

- 468.55 feet; thence South 10°16'39" East 293.20
feét; thence North 19°55' East 90.00 | feet; thence
No#th 45°50' East 77.69 feet; thence North 31°34%
43T East 470.74 feet to the point of|beginning.

. ARTICLE II
DEFINITIONS

\
' 2.01t. Definitions. Except as otherwise provided
herein or required by the context hereof, all terms defined in
Article I of |the Declaration of Condominium for The Brianwood
Condominium Rroject, an Expandable Condominium Project, herein-
after referred to as the "Declaration", shall have such defined
meanings when used in these Bylaws.

\
| } ARTICLE IIT

| | MEMBERS

‘ 3.01. Annual Meetings. The annual meeting of members

shall be held on the third Saturday in August each year at 10:00
o'clock a.m.A beginning with the year following the year in
which the Articles of Incorporation are filed,‘for the. purpose
of electing QPustees and transacting such otheq business as may
come before ghe meeting. If the election of Tqustees shall not.
be held on the day designated herein for the annual meeting of
the members,\or at any adjournment thereof, the Board of Trus-
tees shall cduse the election to be held at a épecial meeting of
the members 0 be convened as soon thereafter as may be conve-
. nient. The Board of Trustees may from time to‘time by resolu-
tion change the date and time for the annual meeting of the
‘members. - |

3.02. Special Meetings. Speciallmeetings of the mem-

bers may be dalled by the Board of Trustees, tﬁe President, or

unon the written request of members holding not less than twenty

percent (20%) of the total votes of the Association, such writ-
‘ten request to state the purpose or purposes oq the meeting and
to be deliveﬁed to the Board of Trustees or the President.
3.03. Place of Meetings. The Boardiof Trustees may
- designate any place in Iron County, State of U«ah as the place
of meeting for any annual meeting or for any speclal meeting
called by the Board. A waiver of notice signed by all members
may designate any place, either within or without the State of
Utah, as the place for holding such meeting. If no designation
- - is made, or if a special meeting is otherwise called, the place
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of the meeting shall be at the principal office of the Associa-
tion. ‘ ' v v

3.04. Notice of Meetings. The Board of Trustees
shall cause written or printed notice of the time, place, and
purposes of all meetings of the members (whether annual or
special) to be delivered, not more than fifty (50) nor less than
ten (10) days prior to the meeting, to each member of record en-
‘titled to vote at such meeting. If mailed, such notice shall be
deemed to be delivered when deposited in the United States mail
addressed to the member at his registered address, with first
class postage thereon pre-paid. Each member shall register with
the Association such member's current mailing address for
purposes of notice hereunder. Such registered address may be
changed from time to time by notice in writing to the Associa-
tion. If no address is registererd with the Association, a mem-
ber's Unit address shall be deemed to be his registered address
for purposes of notice hereunder. '

3.05. Members of Record. Upon purchasing a Condomin-
ium in the Project, each Owner shall promptly furnish to the As-
sociation a certified copy of the recorded instrument by which
ownership of such Condominium has been vested in such owner,
which copy shall be maintained in the records of the Associa-
tion. For the purpose of determining members entitled to notice
- of or ta vote at any meeting of the members, or any adjournment
- thereof, the Board of Trustees may designate a record date,
which shall not be more than fifty (50) nor less than ten (10)
days prior to the meeting, for determining members entitled to
notice of or to vote at any meeting of the members. If no rec-
~ord date is designated, the date on which notice of the meeting

is mailed shall be deemed to be the record date for determining
members entitled to notice of or to vote at the meeting. The
persons or entites appearing in the records of the Association .
on such record date as the Owners of record of Condominiums in
the Project shall be deemed to be the members of record entitled
to notice of and to vote at the meeting of the members. .

3.06. Quorum. At any meeting of the members, the
presence of members holding, or holders of proxies entitled to
cast, more than fifty percent (50%) of the total votes of the
Association shall constitute a quorum for the transaction of .
business. In the event a quorum is not present at a meeting,
the members present (whether represented in person or by proxy),
though less than a quorum, may adjourn the meeting to a later
date. Notice thereof shall be delivered to the members as pro-
vided above. At the reconvened meeting, the members and proxy
holders present shall constitute a quorum for the transaction of
- business. _ -

3.07.. Proxies. At each meeting of the members, each
member entitled to vote shall be entitled to vote in person or
by proxy; provided, however, that the right to vote by proxy
shall exist only where the instrument authorizing such proxy to
act shall have been executed by the member himself or by his
attorney thereunto duly authorized in writing. If a membership
is jointly held, the instrument authorizing a proxy to act must
have been executed by all holders of such membership or their
attorneys thereunto duly authorized in writing. Such instrument
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. as many vote$ as shall equal the number of Tru
. ed multiplied by the number of votes relating to his membership,

aUthorizing a prbxy to act shall be delivered at the beginning
of the meetiﬂg to the Secretary of the Association or to such
other officeﬁ or person who may be acting as sgcretary of the

" meeting. The secretary of the meeting shall enter a record of

all such proiies in the minutes of the meetings

| I
3.08. Votes. With respect to each matter (except the

election of Trustees) submitted to a vote of the members, each
member entitﬂed to vote at the meeting shall have the right to
cast, in person or by proxy, the number of votes appertaining to
the Condominium of such member, as shown in th‘ Declaration.

The affirmative vote of a majority of the vote§ entitled to be
cast by thne @embers present or represented by proxy at a meeting
at which a quorum was initially present shall ge necessary for
the adoption‘of'any matter voted on by the members, unless a
greater proportion is required by the ArticlesJof Incorporation,
these Bylaws4 the Declaration, or Utah law. At each election of
Trustees, each member entitled to vote at such‘election shall '
have the rigﬂt to accumulate his votes by giviqg one candidate
tees to be elect~
or by distriﬂuting such votes on the same principle among any
number of candidates. The election of Trusteeé shall be by
secret ballot. If a membership is joeintly held, all or any
holders -thereof may attend each meeting of the members, but such
holders must‘act unanimously to cast the votes relating to their
joint membership. '

3.q9.‘ Waiver of Irregularities. All inaccuracies

and/or irregularities in calls or notices of méétings and in the

manner of vo%ing, form of proxies, and/or method of ascertaining
members presqnt shall be deemed waived if no objection thereto
is made at th meetings. :

0. Informal Action by Members. Any action that is

3.1

" required or permitted to be taken at a meeting‘of the members .

may be taken‘without a meeting, if a consent iq writing, setting
forth the action so taken, shall be signed by all of the members

entitled to vote with respect to the sub ject matter thereof.

ARTICLE IV

BOARD OF TRUSTEES

4.01. General Powers. The property, affairs, and
business of éhe Association shall be managed bx its Board of
Trustees. Tﬂe Board of Trustees may exercise all of the powers

of the AssOcﬂation, whether derived from law oﬁ the Articles of

Incorporatiod, except such powers as are by 1ag, by the Articles
of Incorporajion, by these Bylaws, or by the Declaration vested

solely in th[ members. The Board of Trustees @ay by written
contract delegate, in whole or in part, to a professional man-

agement orgaﬂization or person such of its duties, responsibili-

ties, functions, and powers as are properly deﬂegable.-

4.02. Number, Tenure, and Qualifications. .The number

. of Trustees of the Association shall be five (5). The initial

Board of Trustees specified in the Articles of |Incorporation
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shall serve until the Declarant turns over to the members, in
accordance with Utah law, the responsibility for electing Trus-
tees. At the first annual meeting of the members held after the
Declarant turns over to the members responsibility for electing
Trut>ees, the members shall elect, in accordance with principles
of cumulative voting, five (5) Trustees to serve as follows:

The two (2) candidates receiving respectively the first and .
second highest number of votes shall be elected to serve for a

- term of three (3) years; the two (2) candidates receiving
respectively the third and fourth highest number of votes shall
be elected to serve for a term of two (2) years; and the candi-
date receiving the fifth highest number of votes shall be
elected to serve for a term of one (1) year. At each annual
meeting thereafter, the members shall elect for three (3) year
‘terms the appropriate number of Trustees to fill all vacancies
created by expiring terms of Trustees. Trustees must be members
of the Association. ‘ R ' '

' 4¥.03. Regular Meetings. The regular annual meetlng
of the Board of Trustees shall be held without other notice than
this Bylaw immediately after, and at the same place as, the an-
nual meeting of the members. The Board of Trustees may provide
by resolution the time and place, within Iron County, State of
Utah, for the holding of additional regular meetlngs without
' other notlce than such resolution.

4.0&. Special Meetings. Special meetings of the
Board of Trustees may be called by or at the request of any
Trustee. The person or persons authorized to call special meet-
ings of the Board of Trustees may fix any place, within Iron
County, State of Utah, as the place for holding any special
meeting of the Board of Trustees called by such person or per-
sons. Notice of any special meeting shall be given at least
five (5) days prior thereto by written notice delivered person-
ally, or mailed to each Trustee at his registered address, or by
Telegram. If mailed, such notice shall be deemed to be deliv-
ered when dep031ted in the United States mail so addressed, with
first class postage thereon pre-paid. If notice be given by
telegram, such notice shall be deemed to be delivered when the
telegram is delivered to the telegraph oompany. Any Trustee may
walve notlce of a meeting. : . ,

4.05. Quorum and Manner of fcting. A majority of the
then authorized number of Trustees shall constitue a quorum for
‘the transaction of business at any meeting of the Board of Trus-

tees. The act of a maJorlty of the Trustees present at any
- neeting at which a quorum is present shall be the act of the
‘Board of Trustees. The Trustees shall act only as a Board, and
individual Trustees shall have no powers as such.

§,06. Compensatlon. No Trustee shall receive compen-
sation for any. services that he may render to the Association as
a Trustee; provided, however, that Trustees may be reimbursed
for expenses incurred in performance of their duties as Trustees
and, except as otherwise provided in these Bylaws, may be com-.
pensated for services rendered to the Association other than in

their capacities as Trustees.

4.07. Resignation and Removal. A Trustee may resign

5. ii5
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at any time b
President or|
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or without cause, by the affirma?
of the total votes of the Associq
- members duly called for such pu

e T

8.

Vacancies and Newly Created Trusteeships.’

)

to either the
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n delivery. Any
ay be removed at
ive vote of sixty
tion at a special
pose. ’

Ir

vacancies shall occur in the Board of Trustees|by reason of the

death or resignation of a Trustee (other than a
pointed by Declarant), or if the authorizd numt
shall be incﬁeased, the Trustees then in office
"to act, and such vacancies or newly created Tru
be filled by |a vote of the Trustees then in off
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one office. The President, the Secretary, and the Treasurer
shall be and remain Trustees of the Association during the en-
tire term of their respective offices. No other officer need be

a Trustee.

5.03. Subordinate Officers. The Board of Trustees
may from time to time appoint such other officers or agents as .
it may deem advisable, each of whom shall have such title, hold
office for such period, have such authority, and perform such
duties as the Board of Trustees may from time to time determine.
The Board of Trustees may from time to time delegate to any
officer or agent the power to appoint any such subordinate offi=-
cers or agents and to prescribe their respective titles, terms
of office, authorities, and duties. Subordinate officers need
not be members or Trustees of the Association.

5.04. Resignation and Removal. Any officer may re-
sign at any time by delivering a written resignation to the
President or the Board of Trustees. Unless otherwise specified
therein, such resignation shall take effect upon delivery. Any
officer may be removed by the Board of Trustees at any time, for .
‘or without cause.

~ 5.05. Vacancies and Newly Created Offices. If any
vacancy shall occur in any office by reason of death, resigna-
tion, removal, disqualification, or any other cause, or if a new
office shall be created, such vacancies or newly created offices
nay be filled by the Board of Trustees at any regular or spe01al
meeting. : v

. 5.06 The President. The President shall preside at .
meetings of the Board of Trustees and at meetings of the mem-
bers. He shall sign on behalf of the Association all convey-
ances, mortgages, documents, and contracts, and shall do and
perform all other acts and things that the Board of Trustees may

require of him.

5.07. The Secretary. -The Secretary shall'keep the
“minutes of the Association and shall maintain such books and
records as these Bylaws, the Declaration, or any resolution of
-the Board of Trustees may require him to keep. He shall be the
custodian of the seal of the Association, if any, and shall af-
fix such seal, if any, to all papers and instruments requiring
the same. He shall perform such other duties as the Board of
Trustees may requlre of him. : o

5.08. The Treasurer. 'The Treasurer shall have the
custody and control of the funds of the Association, subject to
the action of the Board of Trustees, and shall, when requested
by the President to do so, report the state of the finances of
the Association at each annual meeting of the members and at any
meeting of the Board of Trustees. He shall perform such other

duties as the Board of Trustees may require of him.

5.09. Compensation. No officer shall receive compen-
sation for any services that he may render to the Association as
an officer; provided, however, that officers may be reimbursed
‘for expenses incurred in performance of their duties as officers
and, except as otherwise provided in these Bylaws, may be
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compensated for services rendered to the Association other than
in their capacities as officers.

6. 0

tees may from

ARTICLE VI

COMMITTEES

1. Designatlbn of CommltteesQ Twe'Board of Trus-
time to time by resolution. d851gmate such commit-

tees as it may deem appropriate in carrying out its duties, re-

SponSlbllltleS, functions, and powers.

The me&bershlp of each

such committee designated hereunder shall include at least two

(2) Trustees|

No committee member shall recelﬁe compensation

for serv1ce3\that he may render to the Association as a commit-

tee member; provided, however, that committee members may be re-.

expenses incurred in performance of their duties as .

comnmittee members and (except as otherwise pro¢1ded in these

Bylaws) may be compensated for services rendered to the Associa-

tion other than in their capacities as commlttee members.

6.02.

presiding anq

Proceedings of Committees. Each commlttee des-

-ignated hereunder by the Board of Trustees may appoint its own

recording officers and may meet §t such places and

times and upon such notice as such committee may from time to

time determine.

Each such committee shall keeé a record of its

proceedings and shall regularly report such proceedlngs to the
Board of Trustees._ , ‘ _ . .

6. 03.

Quorum and Manner of Acting.

‘At each meeting

of any commlétee designated hereunder by the Board of Trustees,

the presenceJof members constituting at least two-thirds of the

authorized m

mbership of such committee shall

onstitute a

quorum for the transaction of business, and the act of a magor-

present shall

ity of the members present at any meeting at which a quorum is

Tﬁe members of any

be the act of such committee. ‘

committee designated by the Board of Trustees hereunder shall |

act only as a
shall have no

'600“.
~committee designated hereunder by the Board of Trustees may re-

committee, and the 1nd1v1dual me‘bers thereof

powers as such.

Resignation and Removal.{ Any member of any

sign at any time by delivering a written resignation either to

the President

of the committee of which he is a member.
- specified therein, such resignation shall take
~.livery. The Board of Trustees may at any time,

cause, remove
under.

6.05.

, the Board of Trustees, or the pﬁe31ding officer

Unless otherwise

effect upon de~
for or without

any member of any committee designated by it here-

Vacancies. If any vacancy sh ll occur in any

committee designated by the Board of Trustees hereunder, due to

disqualificat{ion,
remaining members shall,

death, resignation, removal, Jor otherwise, the

until the filling of such vacancy, con-

stitute the then total authorlzed membership of the committee

and, provided
tinue to act.

that two or more members are remJlnlng, may con-
Such vacancy may be filled at ady meeting of the

Board of Trustees.
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ARTICLE VII

INDEMNIFICATION

'7.01. Indemnification Third Party Actions. The Asso-
-ciation shall indemnify any person who was or 1is a party or is
threatened to be made a party to any threatened, pending, or
completed action, suit, or proceeding, whether civil, eriminal,
administrative, or investigative (other than an action by or in-
the right of the Association) by reason of the fact that he is
or was a Trustee, officer, employee, or agent of the Associa-
tion, or is or was serving at the request of the Association as
a director,- trustee, officer, employee, or agent of another cor-
poration, partnership, joint venture, trust, or other enter-
prise, against expenses (including attorney's fees), Jjudgments,
fines, and amounts paid in settlement actually and reasonably
incurred by him in connection with such action, suit, or pro- _
ceeding, if he acted in good faith and in a manner he reasonably
believed to be in or not opposed to the best interests of the
Association, and, with respect to any criminal action or pro-
ceeding, had no reasonable cause to believe his conduct was un-
lawful. The termination of any action, suit, or proceeding by
an adverse judgment, order, or settlement, conviction, or upon a
plea of nolo contendere or its equivalent, shall not, of itself,
create a presumption that the person did not act in good faith
and in a manner which he reasonably believed to be in or not
opposed to the best interests of the Association and, with
respect to any criminal action or proceeding, had reasonable
- cause to believe that his conduct was unlawful.

_ 7.02. Indemnification Association Actions. The Asso-
. ciation shall indemnify any person who was or is a party or is
threatened to be made a party to any threatened, pending, or
completed action or suit by or in the right of the Association -
to procure a judgment in its favor by reason. of the fact that he
is or was a Trustee, officer, employee, or agent of the Associa-
tion, or is or was serving at the request of the Association as

a director, trustee, officer, employee, or agent of another cor-
poration, partnership, joint venture, trust, or other enterprise
against expenses (including attorney's fees) actually and rea-
'sonably incurred by him in connection with the defense or set-

- tlement of such action or suit, if he acted in good faith and in
a manner he reasonably believed to be in or not opposed to the
best interests of the Association and except that no indemnifi-
cation shall be made in respect of any clainm, issue, or matter
as to which such person shall have been adjudged to be liable
for negligence or misconduct in the performance of his duty to
the Association, unless and only to the extent that the court in -~
which such action or suit was brought shall determine upon
application that, despite the adjudication of liability but in
view of all circumstances of the case, such person is fairly and
reasonably entitled to indemnity for such expenses which such
court shall deem proper. :

: 7.03.~>Determination._ To the extent that a Trustee,
officer, employee, or agent of ‘the Association has been success-
ful on the merits or otherwise in defense of any .action, suit,
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or proceeding referred to in Sections 7.01 or 7.02 hereof, or in
defense of any\claim, issue, or matter therein, he shall be in-
demnified against expenses (including attorney'é‘fees) actually
and reasonably‘incurred by him in connection therewith. Any
other indemnification under Sections 7.01 or 7.0b hereof shall
be made by the| Association only upon a determination that indem~
nification of the Trustee, officer, employee, or‘agent is proper
in. the circumstances because he has met the applicable standard
of conduct set| forth respectively in Sections 7.b1 or 7.02 here-
of. Such determination shall be made either (i) by the Board of
Trustees by a majority vote of a quorum consisting of Trustees
who were not parties to such action, suit, or pr#ceeding, or
(ii) by indepehdent legal counsel in a written opinion, or (iii)
by the Owners by the affirmative vote of at least fifty percent
(50%) of the total votes of the Association at any meeting duly
called for such purpose. ‘ : : _

'7.04, Advances. Expenses incurred inLdefending a

civil or crimipal action, suit, or proceeding as| contemplated in

this Article may be paid by the Association in'a‘vance of the

final disposition of such action, suit, or proceﬁding upon a
majority vote of a quorum of the Board of Trustees and upon
receipt of an ﬁndertaking by or on behalf of theLTrustee, of fi-
cer, employee,\or agent to repay such amount or amounts unless
it ultimately be determined that he is entitled to be indemni-

fied by the Association as authorized by this Article.

7.05# Scope of Indemnification. The indemnification
provided for by this Article shall not be deemed\exclusive of
any other rights to which those indemnified may be entitled

under any provision in the Association's Articles of Incorpora-

tion, Bylaws, §greements, vote of disinterested pembers or Trus-
tees, or otherwise, both as to action in his off;cial capacity
and as to action in another capacity while holding such office.

The indemnification authorized by this Article sball apply to

‘all present ané future Trustees, officers, employees, and agents
- of the Association and shall continue as to such| persons who

cease to be Trﬁstees, officers, employees, or.ag‘nts of the

Association an@\shall inure to the benefit of thg heirs and per-
sonal representatives of all such persons and shall be in addi-
tion to.all other rights to which. such persons méy be entitled

as a matter of law.

S 7.06. Insurance. The Association may purchase and
maintain insurance on behalf of any person who was or is a Trus-

tee, officer, %mployee, or agent of the Asso¢iat#on, or who was
or is serving at the request of the Association as a trustee,

director, offiéer, employee, or agent of another| corporation,
for profit),

entity, or entérprise (whether for profit or not ‘
against any liability asserted against him orAingurred by him i
any such capac}ty or arising out of his status as such, whether
or not the Association would have the power to indemnify him

against such l;ability under the laws of the Stafe;of Utah, as

the same may hereafter be amended or modified.

T7.07. Payments and Premiums. Ail indgmnifiCation
payments made, land all insurance premiums for insurance
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maintained, pursuant to this Article shall constitute expenses
of the A33001at10n and shall be paid with funds from the Common
Expense Fund referred to in the Declaration.

ARTICLE VIII

FISCAL YEAR AND SEAL

8.01. Fiscal Year. The fiscal year of the Associa-
tion shall begin on the Tst day of May each year and shall end
on the 30th day of April next followlng, except that the first
flscal year shall begin on the date of incorporation.

8 02. Seal. The Board of Trustees may by resolutlon
provide a corporate seal which shall be circular in form and
shall have inscribed thereon the name of the Association, the
~state of incorporation, and the words "Corporate Seal."

ARTICLE IX

RULES AND REGULATIONS.

- 9.01. BRules and Regulations. The Board of Trustees
may from time to time adopt, amend, repeal, and enforce reason-
-able rules and regulations governing the use and operation of
the Project, to the extent that such rules and regulations are
not inconsistent with the rights and duties set forth in the
Articles of Incorporation, the Declaration, or these Bylaws.
The members shall be provided with copies of all rules and regu-
lations adopted by the Board of Trustees, and with coples of all
amendments and revisions thereof

ARTICLE X
AMENDMENTS

10.01. Amendments. Except as otherwise provided by :
law, by the Articles of Incorporation, by the Declaration, or by .
these Bylaws, these Bylaws may be amended, altered, or repealed
and new bylaws may be made and adopted by the members upon the
affirmative vote of at least sixty percent (60%) of the total.
votes of the Association; provided, however, that such action
shall not be effective unless and until a written instrument
setting forth (i) the amended, altered, repealed, or new bylaw,
(ii) the number of votes cast in favor of such action, and (iii)
the total votes of the Association, shall have been executed and
verified by the current President of the Association and record-
ed in the offlce of the County Recorder of Iron County, State of
Utan. ‘

IN WITNESS WHEREOF, the undersigned, constituting all
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" COUNTY OF

of the Trustees of The Brianwood Owners Association, have here-
unto set their hands this day of _ s 19__ .

STATE OF

On

ACKNOWLEDGMENTS

Douglass H, Perry

Charles Shepler

" Eugene E. Buttery

James Turek .

Walter J. Asher

)
: ss.
)
the day - of , 19 >, personaliy ap;‘

peared before me DOUGLASS H. PERRY, CHARLES SHEPLER, EUGENE E.
BUTTERY, JAMES TUREK, and WALTER J. ASHER, the| signers of the.

within and foregoing Bylaws of The Brianwood Owners Association,

each of whom

My Commission

1 Expires:

duly acknowledged to me that he executed the same.

NOTARY PUBLIC
Residing at:

-12-
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