i N N - -

o | *' TR A
CITY OF WEST HAVEN "W/2317095" .

2317095 PE10F 14
SUBDIVISION IMPROVM&ﬁ b ROKLEY. BEBER COUNTY gs?uaam

23-JAN-08 132 FH FEE $.00 DEP JPH
AGREEMENT REL FOR: WEST HAVEM CITY

(5. UBS-Copl T CO30Y

1. PARTIES: The parties to this Subdivision Improwv nt Agr t {(“the
Agresment”)axra (“the DeveloparT) and City of West Haven (“tha City”) .

2. EFFECTIVE DATE: The Effactiva Data of this Agreement will be the date that
final subdivision plat approval is granted by the Waest Haven City Council
{“tha City Council?”) . . -

RECITALS

WHEREAS, the Developer saeaks parmission subdj.vij? proparty within tha City
of West Haven, to ba known as i/s Hoge - Ch?‘ ) . .

(the “Subdivision”), which propexrty is nor particularly described on Exhibit A
attached hereto and incorpoxated harein by this raeferenca {(tha “Proparty”); and

WHEREAS, the City seeks to protect the health, safeaty and genéxal welfare of
the residents by redquiring the completion of various improvements in tha Subdivision
and theraby to limit the harmful effects of substandard subdivisions, including
pramature subdivision which laavas property undeveloped and unproductive; and

WHEREAS, tha purpose of this Agreament is to protect. the City from the cost of
completing subdivision improvements itsalf and is not executad for the benafit of
material, men, laborers, or others providing. work, services ox material to tha
Subdivision or for the benefit of lot oxr home buyars in the Subdivision; and

WHEREAS, the mutual promises, covanants, and obligations contained in thisas
Agreement are autherized by statae law and the City’s Subdivision Ordinance 3-92:

THEREFORE, the Parties hexeby agrea as follows:
DEVELOPER’ S OBLIGATIONS

3. IMPROVEMENTS: The developer will aonstruct and install, at hia own expenss,
those on—site and off-site subdivision improvemants listed on Exhibit B
attached heratc and incorporatad herein by this rxeferance (“tha
improvements”) . Tha Developser’s cbligation to complete the Improvements will
arise upon final plat approval by the City, will be independent of any
cbligations of the City contained herein and will not ba conditioned on the
Sommencement of constxuction in the devalopment or sala of any lots ox
improvements within the davalopment.
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4.

10.

SECURITY: To secure the parformance of his obligations haraunder, the
Developaxz will, prior to the effective date, deposit Escrow in thae amount

of $du_a‘m_. The Escz hareinafter rafarred to as (“Escrow”)
will be issued by i_ 2OV NED [zgﬁﬂfﬁ %E%Bank (oxr other financial
institution approved by the City) tolba k. as (“Bank¥), will ba
payable at sight to the City and will beaxr an expiration data not earlier
than two years after the Effectiva Date of this Agreement. The Escrow
will be payable to the City at any time upon prasentation of {i) a sight
draft drawn on the issuing Bank in tha amount to which the City is
entitled to draw pursuant to the tarms of this Agraement; or {(ii) an
affidavit exacuted by an authorized City official stating that the
Developer is in default under this Agresement; and (iii} the original of
the Escrow Certificate. An Escrow Cortificate will be substantially
similar to Bxhibit C attachad herato and incorporatad herein by this
refarence. :

STANDARDS: The Devaelopar will conatruct the Improvements according to
tha Public Works Standards and Pachnical Specifications adopted by the
City of Weat Haven, as incoxrporated berein by this rafaranca.

WARRANTY : The Developer warrankts that thae Improvements, aach and every
one. of them, will be frea from dafacts for a pexiod of ona year from
the date that the City accepts the improvement whean completed by thea
Davaloper.

COMPLETICON PERIODS: The Developsr will commence work on the Improvements
within ona year from the Bffective Date of the Agraement {the “Commencement
Pariod”) and the Improvements, each and every one of them, will be
Completad within two years from tha Effective Date of this Agreement (the
“Complation Paricd”) . .

COMPLIANCE WITH LAW: Tha Davelcper will comply with all relevant laws,
ordinancas, and ragulations in effact at the tima of final subdivision
plat approval when fulfilling his obligations under this Agreameant.

When necessary to protect public health, the Developar will ba subject to
laws, ordinances and regulations that become effective after £inal plat
appraoval.

DEDICATION: The Developer will dedicate teo tha City or other applicable
Agency as designated by the City the- Improvements listaed on Exhibit B
attachad hereto and incorporated haerain by this raefarence pursuant to the
procedure described in Paragraph 13 balow.

cITY’ 3 OBLIGATIONS

PIAT APPROVAL: The City will grant final subdivision plat zpproval
to the Subdivision under the texrms and conditions previocusly agread
to by the Partias if those terms and conditiona axe consistent with
all relevant state laws and local ordinances in effact at the time of
final plat approval.
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11. INSPECTION AND CERTIFICATICN: The City will inspect the Improvemar‘n:s
As they are being conatructed and, if acceptabla to tha City Enginaar,
Certify such improvement as being in compliance with the standards and
spacifications of the City. Such inspection and certification, if
appropriate, will occuxr within 7 days of notice by the Daveloper that
he desires to have the City inspect and improvement. Before obtaining
certification of any such improvement, the Devaloper will present to
the City valid lien waivers from all pexsons providing materials or
parforming work on the improvement Lfox which certification is socught.
Certification by the City Engineer does not constituta a waivaer by the
City of the right to draw funds under the Escrow on account of defects
in or failure of any improvement that is detectad ox which occcursa
following such certification. <

12. NOTICE OF DEFECT: Tha City will provide timely notice to the Davalopar
whenever inspaection zreveals that an improvement does not conform to the
standards and specifications shown on the approved subdiviagion
 improvement drawings on fila in the West Haven City Enginaering office
or is otherwise dafective. The Developer will have 30 days £fxom the
jassnance of such notice to cure or substantially cure the defect. The
City may not daclare a dafaunlt undar the Agreement during the 30 day
defect. The Developer will have no right to cure defackts in oxr failure
of any improvement found to exist ox occurxing after the City accepts
dedication of the improvement (a).

13. ACCEPTANCE OF DEDICATION: Tha City or othar applicable agency will
accept thea dedication of any validly certified improvement within 30
days of the Devaloper’s offer to daedicate tha improvement. The City
oxr agency’s accaptance of dadication is expresasly conditionad on the
prasantation by the Developer of a policy of title insuranca, where
appropriate, foxr the banafit of tha City showing that the Developar
owns tha improvement in fee simple and that there are no - liens, :
encumbrances, or cothaex restrictions on the improvement unacceptablea
to the City in it’s raeascnable judgmeni:. Acceptance of the dedication
of any improvement does not conatitute a waiver by the City of the.

. right to draw funds under the Escrow on account of any daefect in or
failure of the improvement that is detacted ox which occurs after the
accaptanca of the dedication. The Improvements must ba offered to tha
City in no more than one dedication psr month.

14 .. REDUCTION OF SECURITY: After the acosptance of any improvenment, the
amount which the City is entitled to draw on the Escrow may be reduced
by an amount equal to S0 pexrcemnt of tha estimatad cost of tha
improvement as shown on Exhibit B. At the ragquest of the Devaloper,
the City will exacuta a certificate of raelease verifying the acceptance
of the improvement and waiving it’'s right to draw on the Escrow to the
extent of such amcunt. A Daveloper in default under this agreement
will have no right to such a certificata. Upon the acceptance of all
of the Improvements, the balancea that may be drawn under the Esarow
will be available to the City for 90 days after aexpiration of tha
Warranty Period.

15. USE OF DROCEEDS: The City will use funds drawn under the Eacrow only
for the purpose of complating tha Improvemants oxr correcting defects
in or failuras of the Improvemants.

145
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18.

17.

is8.

OTHER PROVISION

EVENTS OF DEFAULT: The following conditions, occurrences ox actions
will constitute a default by the Developer during the Construction
Pariod.

a. Daveloper’s failurae to commence construction of the Improvements
within one yesar of final subdivision plat approval
b. Davelopex’s failure to complete construction of the Improveamaents

within two years of final subdivision plat approval ;

c. Developex’'s failura to cure the defective construction of any
Inprovement within the applicable cuxe period;

d. Developer’s insolvency, the appointment of a2 raceiver for the
Daveloper or the filing of a voluntary or involuntary petition in
bankruptey respecting the developsr;

e. Foreclosure of any lien against the Proparty or a portion of the
Property or assignment or conveyance of the Propexty in lieu of
foraclosura.

The City may not declara a dafault until written nctica has been given
to tha Developar.

MEASURE OF DAMAGES: The measure of damages for breach of this Agreament
will ba the reascnable cost of completing the Improvements. For
Improvements upon which constructicon has not begun, the astimated cost
of the Improvements as shown on Exhibit B will be prima facie avidence
of the minimum cost of complation; heowaver, naither that anocunt or the
amcunt of the Escrow establishes the maximum amount of thea Developar’s
liability. The City will be entitlaed to complete all unfinishad
improvements at the time of default regardless of the axtant to which
development has taken place in the Subdivision or whether developnaent
avar commenced.

CITY’S RIGHT UPON DEFAULT: When any avent of default occurs, the City
may draw on tha Escrow toc the extent of the face amcunt of the Escrow
less S0 percent of the eatimated cost (as shown on Hxhibit B} of all
improvements theretofore acceptad by the City. Tha City will have

tha right to complete improvements itself or contract with a thixd
party for completion, and the Devalopar hereby grants to thea City, Itfs
successors, asasigns, agents,  contractors and employees, a nonexclusive
right and easement to enter the Propexty for the purpcses of
constructing, maintaining, and repairing such improvenments.
Alternatively, the City may assign the proceeds of the Escrow to a
subsequent developer (or a lendar) who has acquirad the Subdivision by
purchase, foraclosure ox cotherwiss who will then have the same rights
of complation as the City if and only if the subsegquent developex

(or iender) agreaes in writing to complete tha unfinished improvemants.
In addition, tha City also may suspend final plat approval during
which timae the Developer will have no xight to sell, transfer, on
otherwise convay lotz or homes within the Subdivision without the
express written approval of the City or until the Improvements azre
complated and approved by the City. Thase remadias are cumulative in
natura except that during the Warranty: Parisd, the City’s only remedy
will be to draw funds undar the EsSCrow.
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20.

21.

22.

23.

24.

25.

28.

ITNDEMNIFICATION: The developer haraby axpresaly agrees to indemnify
and hold the City harmless from and against all clains, costs and
liability of every kind and nature, for injury or damage recaived or
sustained by any person or entity in connection with, or on account of
the performance of work at the devalopunent gite and elsewhexra pursuant
to this Agresment. Tha Developar further agreas to aid and defend the
City in the avent that the City is named as a defendant in an action
concerning tha performance of work pursuant to this Agreemnent axcept
where such suit is brought by the Developer. The Developar is not an
agant or employvee of the City.

NO WAIVER: No waiver of any provision of this Agreement will be deamed
or constitute a waiver of any othex provision, nor will it bae deemad

or constitute a continuing waiver unless expressly provided for by a
written amendmant to this Agresment signed by both City and Daevalopar:

nor will tha waiver of any default under this Agrecement be deemed a
waiver of any subsaquent default or defaults of the same type. Thae City’'s
failure to exercise any right under this Agraement will not congstitute
the approval of any wrongful act by the Developer or the acceptancs of
any improvement.

AMENDMENT OR MODIFICATICON: The parties to this Agreement may amend oxr
nodify this Agreement only by written instrument eaxecuted by the City
and by the Develcper or his authorizad officer. Such amendment ox
modification will ba properly notarized bafore it may ba effective.

ATTORNEY’ 8 FEES: Should aither party be required to resort to lLitigation,

. arbitration, or mediation to anforce the tarms of this Agreement, the

prevailing party, plaintiff ox defendant, will ba entitlad te costs
ineluding reasonable attorney’ s feaes and expart witness £aes, Efrom the
cpposing party. If the court, arbitratox,. oxr mediator awards relief to
both parties, each ‘will baar it’s own cosats in their entirxaty.

VESTED RIGHTS: The City doas not warrant by this Agreament that the
Developer ias entitlaed to any othar approval (s} remired by the City, if
any, before the Davalopexr igs entitled to commence development of tha
subdivision or to transfar ownexship of property in the Subdivision.

PHTRD PARTY RIGHTS: No person or entity who or which is not a party to
this Agreemant will have any right of action undex this Agreement, axcept
that if the City doas not exercise its ‘wights within 60 days following
knowledge of any event of default, =z purchaser of a lot ox home in the
subdivision may bring an action in mandamus to compal the City to exercise
it’s rights.

SCOPE: This Agreemant constitutas the entira agreement batween the
parties and no gtatement{s) , promisa(s) oxr inducement{s) that is/are

not contained in this Agreement will be binding on the parties.

TIME : Foxr the purposea of computing the Commancament, Abandonment, and

" Complation Paricds, and time periods for city action, such times in
- which civil disaster, acts of God, or axtrama waathar conditions occux

or axist will not be included if such times prevent the Developer ox City
from performing his/it’s obligations undar tha Agraement.
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27. SEVERABILITY: If any part, term oxr provision of this Agraement is held

28.

29.

30.

31.

by the courts teo be illegal or otherwise unenforceabla, such illegality

or unenforceability will not affect the validity of any other part, term

or provision and the rights of the parties will be aonstrued as if the part,
term, or provision wasa neaever part of the Agreaement.

BENEFITS: The benafits of this Agreament to tha Daveloper ara persconal
and may not ba assigned without the exprass written approval of the City.
Such approval may not be unreasonably withheld, but any unapproved
assignment is void. Notwithstanding the foregoing, tha burdens of this
Agreement are personal cbligations of the Devaloper and alse will be
binding on the heirs, successors, and assigns of the Developer. Thera is
no prohibition cn the xright of the City to assign its rights under this
agreement. The City will raelease the original developer’s Esarow if it
accepts new security f£rom any developar or lender who obtains the Property.
However, no act of the City will constitute a release of the original
devalopar from this liability undexr this Agreaement. '

NOTICE: Any notice required or permitted by this Agreement will ba deamed
affective when personally deliverad it writing or three (3) days aftex
notice is deposaited with the U.S. Postal Service, postage prepaild,
‘certifiad, and return raceipt requasted, and addrassed as follows:

if to Developar (Attn} Déﬁ""l"nw}-‘um ekl
(Addrass) G Sosth Plern Derfe SO
Y .

. (Afwh oOH OYf

1f to City: Attn: City Engineaxn
4150 8. 23900 W.
Wast- Haven, Ut 84401

RECORDATION: Either Davelopear or City may raecord a copy of this
Agreement in the Clerk and Recorder’s OfFfice of Webexr County, Utah

IMMUNITY: Nothing contained in this Agraeenent constitutes a waiver of
tha City’s sovereign immunity undar any applicable state law.
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32. PERSONAL JURISDICTION AND VENUR: Parsonal jurisdiation and venue foxr
any civil action commencad by aither party to this Agresmant whaether
arising out of or ralating to tha Agraeament or Escrow will be daened
to ba proper only if such action is commenced in District Court fox
the City of Wast Haven. The Developer expressly waives his right to
bring such action in oxr to remova such action to any other court whethex
stata or fadexral. .

Dated this /?Z day of -770//16/’_%&&—0 &7

[

IRDIVIDUAL ACKNOWLEDGEMENT
State of Utah b)

Ss
County of Weber )}

on the /7 day of &ﬂﬂéﬁ/’, A.D. 20_0__:7
personally appeared before ma /(g&’/}? éﬂ//&f%

tha signar{s) of the within instrument, who dulir ackpowledged te ma that

>

he/she exacutsd the same.

JODIANN ESKELS
NOTARY PUBLIC - STATE OF UTAH-
1518 N WOODLARD PARK DR #60
LAYTON, UT 84041

*******i’*********************t******i*****k*************************i*****.

APPROVED AS TO EFORM:
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CORPORATE ACKHOWLEDGEMENT

State of Utah }

County of Weber }
On the 7 day of _/QQM@«_ a.n. 2027

Parsonally appeared before me

duly swozn, did say that ha/sha is the

of of

the corporation which axecuted the foragoing instrument, and that said
instrument was signed in behalf of aaid corporation by authoxity of a
Resolution of its Board of Directors that tha said corporation exacuted
the samea.

Notary Public

Residing at:

**************************t*##***#**************************'k***********

Brio. A, L2172 7

Mayor, City of West Hav7/ Data -
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EXHIBIT A: PROPERTY DESCRIPTION TO BE SUBDIVIDED
See Puded
Fxhibit A
EXHIBIT B: REQUIRED ON & OFF SITE SUBDIVISION IMPROVEMENTS
Sze Affach+ ‘ﬂ
kit 1B
EXHIBIT C: FINANCIAL GUARANTEE

See HHoded

Esecerow Coetifrca
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ESCROW CERTIFICATE

TO THE CITY OF WEST HAVEN, UTAH:

The undersigned Escrow Agent doas hereby certify that it bas in its possassion
and custody, cash in the sum of $__ 10,999, &0 . which said sum Escrow
Agent is holding in escrow to guarantee the instazllation and completion, according to
ordinance, of all off-site improvements, as specified in Exhibit “A” on the following
described tracts of land in the Cility of West Haven, Utah te wit: ’

‘ LEGAL DESCRIPTION
File:Number: 121888

Part of the Southwest Quarter of the Southeast Q !
! ua uarter of Section 26, Township 6 North, R
gi:jthLake Base and Mend|ar}, U.S. Survey: Beginning 770.54 feet East of the Spouthwesi c:rrlltgef c?f‘;vaelst
b lethst Quarter and running thence North 00°21°40" East 884.87 feet to the South line of the Layton
;1 - g?éot ;réci:ssthe folk;;v;;g 3 cl?lls along said canal North 59 °11' East 587 feet. Easterly along the arc of a
curve e right 35.06 feet, and North 73 °32’ East 10 feet, mo’re or le: i
r ss, to
the Southwest Quarter of said Southeast Quarter, thence South 1200 feet, more or less, alonzes::llzidas éalz'g‘? of

line to the South line of said i N
beginning. said Quarter Section, thence West 549.46 feet along said South line to the point of

S8aid Escrow Agent hereby covenants and agraas that it will not releasa said
funds to any person, Ffirm or corporation (cthar than as is hereinafter provided)
without tha axpress written consent and directicn f£rom said City of West Haven, Utzh
and that if said impreovements are not satisfactorily installaed and complated
according to Ordinance within one month short of two yaars from tha data haraeof, that
the said Escrow Agent will upon denand deliver said funds to said City of West Haven,
Utah for the sols purposa of making. and/or completing all of said improvements, with
said City to raturn to the said Escrow Agent any and all funds which may prove to be
in excess of the actual cost to the City to make and/oxr complate said improvements.

**Escrow funds will be held as undisbursed loan funds. Loan advances will ke funded

with cash.
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Esorow Certificate
Page 2

I+ is understoecd that the City may, at its sole option, extend said periocd of
two years for such complsetien of such improvements upon raquast of the Esarow Agant
or tha Subdivider, if the City Council determinas that such extension is properx.

It is furthar understcocod and agreed that all matters concerning this agreement
shall be subject to appropriate ordinances and coda provisions adopted by said City
of Weat Haven, Utah. ’

DATED this /%  day of Aoveanbea , 2007

y il;;ze?géau&a Oyt vix

Please Print Name and Tﬁe 3

Escxow Company Name and Mailing Addreas:
Poines Dol &0«
oYG West }{t'ﬂ g}-cli R
L-aéfﬁm ek Zdoul

State of Utzah )
. Ss
County of Waebar )

on tha ‘!E‘#\ day of NWMM r 20‘22 appeared befora ma tha

‘Signer(s) of the within instrument, who duly acknowledgad to ma that he/she

Exacuitaed the sama.

NOTARY P )
MEGAN A "“"Ls . NHotary Public: A _‘;4
Kaysvi(le. Utnh uua‘r Residing at: "‘rl QWIMIIL/,.
My Cammission .

July 25, 2011 :
STATE OF UTAH

Iﬂ...'..I.I-.-l--Illlll."l’ﬂ....l...I---.l‘---I-‘l--.I--l.--I.lI.'I.".'III......II.’I

APPROVED AS T0O FORM:
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APPROVED :
B Mt LR 205
Mayox,” C;ty of West Havean / Date
State of Utah }
Ss

County of Weber

on the __ /F  aay of M 2072

Appaared befora me the signer(s) of the within instrument, who duly acknowled.ged to

me that hea/she exacuted the same .
N m@j m
PATRICIA G. MIKESELL

X NOTARY PUBLIC ‘W‘ENW - Residing ai:.

G W!?SI’I-MVEN. ur 84401
COMM. EXP. 10!18}2010
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Proposal #: 2044

THURGOOD EXCAVATING, INC. Page: 1

883 North Marshall Way
Layton, UT 84041
Phone (801) 593-9177

Purchaser: Destination Homes
Address: 675 Main Street
Layton, UT 84041

Offer Date: 4727706

Project: The Village @ Childs Farms 1
Location: 2108 W 23305

‘West Haven

Description Quantity Unit Unit Price Extended Price
Sewer . .
Remove and Replace Asphalt 2550 Sou 2 EA, $2,500.00 $5,000.00
8" PVC 1680 LF $22.50 £37,800.00
60" Manhole 9 EA $2,250.00 $20,250.00
48" Manhole 0 EA $2,000.00 £0.00
4"} ateral 30 EA $475.00 $14.250.0
Subtotal $77,300.00
Total Sewer Improvements $77,300.00
2550 Street
30" M1 Curb 470 LF $ 14.50 | & $,815.00
3" Asphait 1222 SY $ 11.00 | $ 13,442.00
6" Raadbase 1222 SY $ 575 | % 7,026.50
6" Granular Borrow 1222 SY $ 525| % 6,415.50
Total
-Total 2550 Street Improvements 33,699.00

Total Escrow Requirements

$110,999.00




