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DECLARATION OF atrizia Brown
COVENANTS, CONDITIONS AND RESTRICTIONS
oF

BARRINGTON PARK

THIS DECLARATION is made on the day of

1978, by Barrington Park Joint Venture, a joint venture of Quadric Enter-
prises, a Utah corporation,and Metroplex, a partnership, hereinafter refer-
" red to as '"Declarant. !
RECITALS
1. Declarant is the owner of real property, hereinafter referred

to as the "Development Property', located in Salt Lake County, Utah, par-

‘ticularly described as follows:

BEGINNING at a point which is S. 0°12'15" E. along
the Section line 1042. 68 feet and E. 33 feet from the
Northwest corner of Section 2, Township 2 South,
Range 1 West, Salt Lake Base Line and Meridian and
running thence East 167.0 feet, thence North 0912'15"
West 1491. 60 feet, thence North 0°12'15'" West 818.52
feet along the 1300 West Right of Way line to the point
of beginning,

2. Declarant intends to develop that portion of said Development
Property described on plats A and B, attached hereto as Exhibits A and B
~respectively and by this reference incorporated herein, as the first phase
of an overall development as heretofore proposed to and approved by the

:Salt Lake County Planning Commission. Said Exhibits A and B will herein- @S

[

“after be referred to collectively as the'Project Property. ' The portions o
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of said first phase described as parcel A on Exhibit A and as parcel A on "
]

=J

. Exhibit B is to be and will hereinafter be referred to as the '"Common Area,! =

which will be conveyed to the Barrington Park Homeowners Association prior
to or concurrently with the conveyance of a lot in said Project Property to an

owner other than Declarant, Such Common Area includes certain Limited
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Common Areas more particularly described on Exhibits A and B respectively.
Declarant further intends to develop the balance of said Develop-
ment Property in one or more additional phases, as set forth herein.
3. Declarant has deemed it desirable for efficient preservation
of the value, desirability and attractiveness of said tract to create a corpor-
ation to which should be delegated and assigned the powers of maintaining
and administering the Common Area, and administering and enforcing these
Covenants, Conditions and Restrictions and collecting and disbursing funds
pursuant to the assessment and charges hereinafter created and referred to.
4. Barrington Park Homeowners Association, a non-profit corpor-

ation, will be incorporated under the laws of the State of Utah for the purpose

of exercising the powers set forth in Recital 3 above.

DECLARATION

Declarant hereby declares that the Project Property (as that term
is hereafter defined) is, and shall be held, conveyed, hypothecated, encum-
bered, leased, rented, used and occupied subject to the following limitations,
restrictions, easements, covenants, conditions, liens and charges, all of
which are declared and agreed to be in furtherance of a plan for the subdivi-
sion, improvement, protection, maintenance and sale of said Property and
are established and agreed'upon for the purpose of enhancing and perfecting

the value and attractiveness of said Property and every part thereof. All of

G

the limitations, restrictions, easements, conditions, liens, charges, coven- =
:7&
ants and remedies contained herein shall run with the land, and each estate 3
@
therein, and shall be binding upon all parties having or acquiring any right, "_e
b1
[]
e
title or interest in the Property or any part thereof, and shall be for the e
benefit of each owner of any portion of the Property, or any interest therein

"~ and shall inure to the benefit of and be binding upon each successor in interest

of the owner thereof.




ARTICLE I
DEFINITIONS

(1) "Articles" shall mean the Articles of Incorporation of the
Association as said Articles are amended from time to time.

(2) "Association' shall mean and refer to Barrington Park Home-
owners Association, a Utah non-profit corporation, its successors and assigns.

(3) "Board' shall mean the Board of Directors of the Association.

(4) "By-laws'' shall mean the By-laws of the Association as such
By-laws may be amended from time to time.

(5) "Common Area'' shall mean that portion of the Project Proper-
ty shown on the final recorded plat of the Project Property which is owned
by the Association for the common use and enjoyment of the members of the
Association. The Common Area to be conveyed to the Association prior to
or concurrently with the first conveyance of a lot in the Project Property to
an owner other than Declarant is described as parcel A in Exhibit A and as
parcel A in Exhibit B.

(6) "Declarant' shall mean and refer to Barrington Park Joint
Venture, a joint venture of Quadric Enterprises, a Utah corporation, and
Metroplex, a partnership of Joseph J. Lichtie, Terry C. Diehl, Gary Diehl,
Thomas C. Davis, and Walter Rex Wood, its successors and assigns.

(7) "Development! shall mean and refer to all of the development

property as hereinafter defined, including all structures and other improve- 3
50

ments located or constructed thereon. %
(3

(8) 'Development Property' shall mean and refer to all of the ke
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real property, the legal description of which is set forth in Recital 1 above. -
(I ¥

(9) '"Limited Common Area" shall mean and refer to that portion .c}f

of the Commeon Area reserved for the use of specific lot owners, which areas
and the lots for whose use they are set aside are shown on Exhibits A and B.
(10) "Lot" shall mean and refer to any plot of land shown upon the

recorded Tract Map of the Property with the exception of the Common Area




and areas dedicated to and accepted by any state or local public authority.
11
114y
who holds membership in the Association.

(12) '"Mortgage-Mortgagee-Mortgagor'. Reference in this

Declaration to a mortgage shall be deemed to include a deed of trust; refer-
ence to a mortgagee shall be deemed to include the beneficiary of the deed of
trust; reference to a mortgagor shall be deemed to include the trustor of the
deed of trust.

(13) "Owner" shall mean and refer to the record owner, whether
one or more persons or entities, of a fee simple title to any lot which is a
part of the Property, including contract sellers, but excluding those having
such interests merely as security for the performance ofan obligation.

(14) 'Private Streets' shall mean and refer to all those portions
of the Common Area, except Limited Common Area, providing vehicular
access to and from the lots.

(15) "Project' shall mean and refer to all of the Project Property
hereinafter defined including all structures and other improvements located
or constructed thereon.

(16) "The Project Property' shall mean and refer to the real

property described in Exhibits A and B in Recital 1 above.

ARTICLE II
DEVELOPMENT IN PHASES 1]
&
S5
(1) While these declarations are made with reference to the i
9

Project Property, Declarant has an interest in a larger parcel referredto andh®
described herein as the Development Property. Declarant intends to develop ";
)
that portion of the Development Property not included in the Project Property é
in one or more additional phases. The development of such additional phases
will be generally of similar kind, quality, style, size and cost as the devel-
opment of the property described in the Project Property, except that some

of the structures in such additional development will or may be 4-connected-




owner or larger structures and may include recreational vehicle parking
and/or other detached owner assigned parking either open or covcved. The
property in such additional phases will be subject to all of the terms and
conditions of these Covenants, Conditions and Restrictions. The persons
obtaining lots in such additional phases shall have a right to participate in
and enjoy the Common Areas described herein and the owners in the Project
Property shall have a right to participate in and enjoy the Common Areas of
the Property in such additional phases. Declarant shall have an easement
pending the completion of construction and development of the Development
Property in and to the Common Area of the Project Property to cross over
and use the streets, walks and other rights-of-way in the Project Property
in connection with construction upon and development of such Development
Property and to connect to and use water, sewer drainage, power and other
utility lines and systems in the Froject Property in connection with such
construction and development, provided such connection and use does not
overload or exceed the capacity of such utility lines or systems in the Pro-
ject Property. Declarant reserves the right to annex property in such addi-
tional phases to the Project Property in the same way as if said property
was originally included in the Project Property and included herein, except
that the assessments charged to Lot owners of such subsequent parcels shall
not begin and accrue until such time as the property in such additional phases
is annexed hereto by the filing and recording of the plats thereof with Salt
Lake County and by the execution and declaration of supplemental Declaration
of Covenants, Conditions and Restrictions and with respect thereto and until
the Common Area of the property in such phase is conveyed to the Associa-
tion. Such reservation of the right to annex property in additional phases
shall not extend to land outside of the Development Froperty. Land outside
of the Development Property shall not be brought within the jurisdiction of thle
Association except by an amendment as provided herein at Article xIVv

hereof. The right of Declarant to develop property in additional phases as
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herein provided shall not extend beyond 1983. The maximum number of
lots that may be developed in the Development Property shall not exceed
278.

ARTICLE III
PROPERTY RIGHTS AND RIGHTS OF ENJOYMENT

(1) Members' Easement of Enjoyment, Every member of the

Association shall have a right and non-exclusive easement of enjoyment in
and to the Common Area and a non-exclusive easement for ingress, egress
and support over and through the private streets. Each such easement shall
be appurtenant to and pass with the title to every lot, subject to the following
restrictions:

(a) The right of the Association to limit the number of
guests and to adopt Association rules regulating the use and enjoyment of the
Common Area.

(b) The right of the Association to charge reasonable admis-
sion and other fees for the use of any recreational facility situated upon the
Common Area.

(c) The right of the Association, in accordance with its
Articles and By-laws, to borrow money for the purpose of improving the
Common Area and recreational areas therein, to mortgage said property,
and the rights of such mortgagee in said property shall be subordinate to the
right of the owners hereunder.

(d) The right of the Association to dedicate or transfer all
or any part of the Common Area to any public agency, authority or utility for
such purposes and subject to such conditions as may be agreed to be the mem-
bers. No such dedication or transfer shall be effective unless an instrument

has been approved by three-fourths (3/4) of the entire Class A membership

BoOEHE

and three-fourths (3/4) of the entire Class B memb ership.

¥d
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(2) Delegation of Use. Any member may delegate his rights of &
v e
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enjoyment to the Common Area and the private streets to the members of

his family who reside on his lot, to contract purchasers, to any of his ten-
ants who reside thereon under a leasehold interest for a term of one (1)

month of more, and to his guests; subject, however, to the By-laws and the
Association rules and regulations. Such member shall notify the Secretary
in writing of the name of such person and of the relationship of the member
to such person., The rights and privileges of such person are subject to

suspension in the same manner as the members of the Association as more

fully provided in this Declaration.

(3) Ei_rking Rights. The use of the undesignated parking spaces
located in the Common Area, exclusive of Limited Common Area, shall be
subject to and governed by the Association rules, as the same are in effect
from time to time, and shall be assigned by the Association on the basis of

need,

(4) Easements of Encroachment, There shall be reciprocal

appurtenant easements of encroachment as between each lot and such portion
of portions of the Common Area adjacent thereto or as between adjacent lots
due to the unwillful placement or settling or shifting of the improvements
constructed, reconstructed or altered thereon in accordance with the terms
of this Declaration. Said easements of encroachment shall be valid so long
as they exist, and the rights and obligations of owners shall not be altered in
any way by said encroachments settling or shifting; provided, however, that
in no event shall a valid easement for encroachment be created in favor of

an owner or owners if said encroachment occurred due to the willful act or

acts of said owner or owners. In the eventa structure on any lot is partially &
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or totally destroyed, and then repaired or rebuilt, the owners of each lot
agree that minor encroachments over adjoining lots shall be permitted and
that there shall be valid easements for the maintenance of said encroachments

so long as they shall exist.

(5) Drainage and Utility Easement. Notwithstanding anything ex-

pressly or impliedly contained herein to the contrary, this Declaration shall

before or hereafter granted by Declarant

for the installation and maintenance of utilities and drainage facilities that
are necessary for the development of the property. The Association shall
assume and perform all of the duties and obligations undertaken cy Declar-
ant in Salt Lake County respecting the use of ponds, streams and drainage
systems in and upon the property for flood control purposes and shall be
entitled to enter into reasonable agreements with Salt Lake County whereby
it agrees to use and maintain the ponds and drainage systems in and upon
the property in connection with flood control programs of Salt Lake County

and to make provision for the disposition of water in such ponds, streams

and drainage systems.

(6) Sewer and Water Easement. The rights and duties of the

owners of the lots within the property with respect to sanitary sewers and
water facilities shall be governed by the following:

(a) Wherever sanitary sewer house connections or water
house connections are installed within the property, which connections or any
portions thereof lie in or upon lots owned by other than the owners of the lot

served by said connections, the owners of the lot served by said connections




shall have the right, and are hereby granted an easement to the full extent
necessary therefor, to enter upon the lots or to have their agent enter upon
the lots within the property in or upon which said connections or any portion
thereof lie, to repair, replace and generally maintain said connections as and
when the same may be necessary.

(b) Whenever sanitary sewer house connections and/or water
house connections are installed within the property which connections serve
more than one lot, the owner of each lot served by said connections shall be
entitled to full use and enjoyment of such portions of said connections as ser-
vice his lot.

(c) In the event of a dispute between owners with respect to
the repair or rebuilding of said connections, or with respect to the sharing of
the cost thereof, then upon written request of one of such owners addressed to
the Association, the matter shall be submitted to the Board of Directors who
shall decide the dispute and make an assessment against any or all of the own-
ers involved, which assessment shall be collected and enforced in the manner
provided by this Declaration.

ARTICLE IV
RESIDENCE AND USE RESTRICTIONS

(1) Single Family Use. Each lot shall be used for single family

residential purposes only, provided, however, that lots owned by Declarant
‘or its nominee may be used as models and sales offices and construction of-
fices for the purpose of selling the lots in the project until all of the lots there-
on are sold by Declarant or its nominee.

(2) Density Restrictions. There shall not be constructed or main-

tained upon any lot more than one (1) single family residence with a garage,

(3) Interior Maintenance. The owners of the individual dwelling

units shall be responsible for the maintenance of and shall maintain the intex-

iors of their dwelling units, including interior walls, ceilings, air condition-
t
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ing units, water heaters, floors and permanent fixtures and appurtenances




thereto, in a clean and sanitary and attractive condition, reserving to each
owner, however, complete discretion as to the choice of furniture, furnish-
ings and interior decorating. Each owner shall also be responsible for repair,
replacement and cleaning of his windows and glass, both exterior and interior,
and his patio, garage and walkways. KEach owner shall maintain personal pro-
perty insurance and public liability coverage for the interior of his or her
respective dwelling unit,

(4) Offensive Conduct; Nuisances. No noxious or offensive activi-

ties, including but not limited to outdoor repair of automobiles or other motor-
ized vehicles, shall be carried on upon the property; nor shall anything be
done thereon which may be or become an annoyance or nuisance to the resi-

dents of the project, or which shall in any way interfere with the quiet enjoy-

ment of the owners of their respective lots.

(5) Parking Restrictions; Use of Garages. No vehicle which shall

not be in operating condition shall be parked or left on any private street or
on the property subject to this Declaration other than inside a garage. No
automobile, boat, trailer, recreation vehicle, camper, truck or other vehi-
cular machine shall be parked or left on any private street or any part of the
property other than the parking area designated by the Association for the
storage of such vehicles, a garage, or assigned parking stall. The garages
shall be used for the parking of vehicles only and shall not be converted for
living or recreational activities.

(6) Signs and Posters. No signs, posters, or display shall be

shown or displayed from any lot excepting one sign of customary design and
dimensions which states that the premises are for rent or for sale. Upon
written consent of the Association, the owner of a lot may maintain one addi-
tional sign on a Common Area oriented to the nearest adjacent street. Add-
ress, directional signs, identification signs and mailboxes shall be main~

tained by the Association. Anything contained herein to the contrary notwith-
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standing, all signs used by the Declarant, its successors or assigns to adver-
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tise the property shall be exempt so long as the Declarant owns the lot upon
which such signs are placed.

(7) Installation and Maintenance of Air Conditioners, Television

Antennae. No outside television or radio pole, antenna or clothesline (other
than a community antenna erected by the Declarant or the Association) shall
be constructed, erected or maintained on any building or on any part of the
Common Area. No wiring or insulation, no air conditioning or other machine,
other than those installed by Declarant during construction of the project,
shall be installed on the exterior of a building or be allowed to protrude through
the walls or roof of a building within the project. Each lot owner shall have
the right to install and maintain a television aerial in the attic area of the
building located on his lot. Each owner shall bear full responsibility for the
cost of maintaining his air conditioning unit.

(8) Fences, Etc. No fences, awnings, ornamental screens,
screen doors, sunshades, or walls shall be erected or maintained around any
portion of the building except such as are installed in accordance with the
original construction of the project unless approval for the erection of said
article is approved by the Architectural Control Committee.

(9) Commercial Activities; Pets. No business or commercial act-

ivities shall be ma intained or conducted on any lot; no animals, reptiles,
rodents, birds, fish, livestock or poultry shall be kept on any lot except that
domestic dogs, cats, fish and birds inside bird cages, may be kept as house-
hold pets upon any lot, provided that they are not kept, bred or raised therein
for commercial purposes, or in unreasonable quantities. As used in this
Declaration, 'unreasonable quantities'' shall be deemed to limit the number g}
of dogs, cats and birds to two (2) each. The Association shall have the right ¢
to prohibit maintenance of any animal which constitutes, in the opinion of the %
Directors of the Association, a nuisance to any other lot owner. Each owner £

shall be absolutely liable to each and all other owners, their families, guests

-10-




and invitees, for any damage to persons or property caused by any pet

brought upon or kept upon said premises by said owner or by members of his

(10) Restricted Use of Recreation Vehicles, Etc. No boat, truck,

trailer, camper, recreational vehicle or tent shall be used as a living area
while located on the property subject to this Declaration; however, trailers

or temporary structures for use incidental to the initial construction of the
improvements on the property may be maintained thereon, but shall be prompt-
iy removed upon compietion of the construction.

(11) Trash Disposal. Trash, garbage or other waste shall be

kept only in sanitary containers. No owner of a lot shall permit or cause any
trash refuse to be disposed of on any portion of the property subject to this
Declaration.

(12) Structural Alterations., No structural alterations to the in-

terior of any dwelling unit shall be made and no plumbing or electrical work
within any bearing or party walls shall be made by any lot owner without the
prior written consent of the Association.

(13) Exterior Alterations. No owner shall at his expense or other-

wise make any alterations or modifications to the exterior of the buildings,
fences, railing or walls situated on said property, or to any part of the Com-
mon Area, without the prior written consent of the Association and the holder
of any mortgage or deed of trust then of record, whose interest may thereby
be affected.

(14) Compliance With Laws, Etc. Nothing shall be done or kept

xo
on a lot or the Common Area, which might increase the rate of insurance on gi
the project, without the prior written consent of the Association. No owner ¢,
shall permit anything to be done or kept on his lot or in the Common Area

which might result in the cancellation of the insurance on the project or in t
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violation of any law, ordinance, statute, rule or regulation of any local, coun-

ty, state or federal body. If by reason of the occupancy or uses of such prem-

-11-




ises by the owner, the rate of insurance for the premises shall be increased,
the said owner shall become liable for the additional insurance premiums.

(15) Indemnification. Each owner shall be liable to the remaining

owners for any damage to the Common Area which may be sustained by rea-
son of the negligence of said owner or of his guests or invitees, to the extent
that any such damage shall not be covered by insurance. Each owner does
further, by acceptance of his deed, agree to indemnify each and every other
owner, and to hold him or her harmless from any claim of any person or per-
sons for personal injury or property damage occurring upon the lot of the in-
demnifying owner, unless said injury or damage shall occur by reason of the
negligence of any other owner temporarily visiting said lot. Each owner fur-
ther agrees to defend, at his expense, all remaining owners who may be sued
by any person on a claim for personal injury or property damage alleged to
have been sustained upon the lot of the owner responsible to defend.

(16) Owners' Obligation For Taxes. Each owner shall be obligated

to pay any real and personal property taxes, assessed against his respective

lot and the utility charges for said lot.

ARTICLE V
THE ASSOCIATION

(1) Formation. The Association shall be incorporated under the
name of Barrington Park Homeowners Association as a non-profit corpora-
tion under the laws of the State of Utah and shall be charged with the duties
and invested with the powers prescribed by law and set forth in the Articles
of Incorporation, and the By-laws and this Declaration. Neither the Articles
nor the By-laws shall, for any reason, be amended or otherwise changed or
interpreted so as to be inconsistent with this Declaration. In the event of any
such inconsistency, the provisions of this Declaration shall prevail.

(2) Membership,

(a) Qualifications. Each record owner of a lot, including
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Declarant, shall be a member of the Association and shall be entitled to one
membership for each lot owned. Ownership of a lot shall be the sole qualifi-
cation for membership in the Association. Each owner shall remain a2 mem-
ber thereof until such time as his ownership ceases for any reason, at which
time his membership in the Association shall automatically cease. The fore-
going is not intended to include persons or entities who hold an interest merely
as security for performance of an obligation.

(b) Members' Rights and Duties. Each member shall have the

rights, duties and obligations set forih in this Declaration, the Articles o
Incorporation, the By-laws and the Association rules, and the Architectural
Control Committee rules, as the same may from time to time be amended.

{c) Transfer of Membership. The Association membership

of each owner (including Declarant) shall be appurtenant to the lot giving
rights to such membership, and shall not be assigned, transferred, pledged,
hypothecated, conveyed or alienated in any way except upon a transfer of
title to said lot, and then only to the transferee of title to said lot. Any at-
tempt to make a prohibited transfer shall be void. Any transfer of title to a
lot shall operate automatically to transfer the membership in the Association
appurtenant thereto to the new owner thereof,

(3) Voting.

(a) Number of Votes. The Association shall have two (2}

classes of voting membership:
Class A - Class A members shall beall the owners with the excep-

tion of Declarant and shall be entitled to one (1) vote for each lot owned. When

more than one (1) person is the owner of a lot, all such persons shall be mem%

=%

bers. The vote for such lot shall be exercised as they among themselves de- &3

termine, but in no event shall more than one (1) vote be cast with respect to =

'

<3
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any one lot. LA
Lk

Class B - The Class B member shall be the Declarant and shall be <

entitled to three (3) votes for each lot owned. Class B membership shall

13-




cease and be converted to Class A membership on the happening of either

of the following events, whichever occurs earlier:

ship equal the total votes outstanding in the Class B membership; or
(ii) On December 31, 1983.

(b) Joint Owner Votes. The vote for each such lot must be cast as

a unit and fractional votes shall not be allowed. In the event that the joint
owners are unable to agree among themselves as to how their vote or votes
shall be cast, they shall lose the right to voie on the matier in question. If
any owner or owners cast a vote representing a certain lot, it will thereafter
be conclusively presumed for all purposes that he or they were acting with the
authority and consent of all other owners of the same lot. In the event more
than one (1) vote is cast with respect to a particular lot, none of said votes

shall be counted and said votes shall be deemed void.

(c) Cumulative Voting. Cumulative voting procedures for the elec-

tion of members to the Board of Directors shall be required and shall be set
forth in the By-Laws.

(d) Mortgagee Voting Rights. In the event of a default by any own-

er in the payment due upon a promissory note secured by a trust deed to his
individual lot, the beneficiary of said trust deed shall have the right, upon
giving written notice to said defaulting owner and placing on record a notice
of default, to exercise the vote of such owner at all meetings of owners or to
execute the written approvals of owners during such time as said default may

continue. When the beneficiary of such deed of trust shall have complied

o
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with such conditions, upon his written request, the Association shall notify %
Gad

him of all action to be taken by owner so long as such default remains. 1B
a2

-
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(4) Board of Directors and Officers. The affairs of the Associa- ™

v KD

tion shall be conducted by a Board of Directors and such officers as the Di- f_‘&:’

rectors may elect or appoint, in accordance with the Articles and the By-laws,

as the same may be amended from time to time. The initial Board of Direc-

-14-




tors of the Association shall be appointed by the incorporators or their suc-
cessors and shall hold office until the first annual meeting, at which time a
new Board of Directors shall be elected in accordance with the provisions
set forth in the By-laws.

(5) Powers and Duties of the Association.

(a) Powers. The Association shall have all the powers of
a non-profit corporation organized under the general non-profit corporation
laws of the State of Utah, subject only to such limitations upon the exercise
of such powers as are expressly set forth in the Articles, the By-laws and
this Declaration. It shall have the power to do any and all lawful things which
may be authorized, required or permitted to be done by the Association under
this Declaration, the Articles and the By-laws, and to do and perform any and
all acts which may be necessary or proper for, or incidental to the proper
management and operation of the project, including without limitation:

(i) Assessments. The power to levy assessments on

the owners of lots and to force payment of such assessments, all in accord-
ance with the provisions of this Declaration.

(ii) Right of Enforcement. The power and authority

from time to time in its own name, on its own behalf or in behalf of any owner
or owners who consent thereto, to commence and maintain actions and suits
to restrain and enjoin any breach or threatened breach of this Declaration or
the Articles or By-Laws, including the Association rules adopted pursuant to
this Declaration, and to enforce by mandatory injunction or otherwise, all

provisions hereof. In addition to the foregoing remedies, the Association shall

<
(47}
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have the right to suspend the voting privileges, suspend the use privileges of g%t
]
the recreational or Common Area, or assess monetary penalties against any

2

' <3
owner by reason of any violation by an owner or member of the owner's family ™

v LD

or lessee or sublessee or guest, of the Articles, By-laws, Declaration or ' 1\3
Association rules, adopted thereunder, provided, however, that:

A. Any such suspension may not exceed a period

-15-




of thirty (30) days for any one violation; and

B. Any such monetary penalty shall not exceed

Each suspended or fined owner shall have the right to
appeal the action of the Board by filing with the Board written notice of his in-:
tention to appeal to the owners. The action by the Board imposing the fine or
suspension shall thereupon become ineffective until the suspension shall there-
after be approved by a majority of the owners at a duly called and held regu-
lar or special meeting and the owner to be {ined or suspended shall
right to appeal and to be heard at such regular or special meeting.

(iii) Delegation of Powers. The authority to delegate

its powers and duties to committees, officers, employees, or to any person,
firm or corporation to act as manager. Neither the Association nor the mem -
bers of its Board shall be liable for any omission or improper exercise by the
manager of any such duty or power so delegated.

(iv) Association Rules. The power to adopt, amend and

repeal by majority vote of the Board such rules and regulations as the Associ-
ation deems reasonable (The Association rules). The Association rules shall
govern the use of the Common Area, including but not limited to, the recrea-
tional facilities and the private streets, by the owners, by the families of the
owners, or by an invitee, licensee, lessee, or contract purchaser of an owner;
provided, however, that the Association rules may not discriminate among
owners and shall not be inconsistent with this Declaration, the Articles or By-

laws., A copy of the Association rules as they may from time to time be adops
L=
(=]
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ted, amended or repealed, shall be mailed or otherwise delivered to each @
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owner.and a copy shall be posted in a conspicuous place within the Common

Area. Upon such mailing or delivery and posting, said Association rules

i (g
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shall have the same force and effect as if they were set forth in and were c3
part of this Declaration. In the event of any conflict between any such Associa-
tion rules and any other provisions of this Declaration, or the Articles or

By-laws, the provisions of the Association rules shall be deemed to be super-
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seded by the provisions of this Declaration, the Articles or the By-laws to

the extent of any such inconsistency.

(v} er-

son authorized by the Association may enter upon any lot in the event of any
emergency in\;olving illness or potential danger to life or property or when
necessary in connection with any maintanance or construction for which it
is responsible, Such entry shall be made with as little inconvenience to the
owners as practicable and any damage caused thereby shall be repaired by
the Association.

(vi) Licenses, Easements, and Rights-of-Way. The

power to grant and convey to any third party such licenses, easements, and
rights-of-way, in, on, or under the Common Area as may be necessary or
appropriate for the orderly maintenance, preservation and enjoyment of the
Common Area and for the preservation of the health, safety, convenience and
welfare of the owners, for the purpose of constructing, erecting, operating
or maintaining:

A. Overhead or underground lines, cables, wires

3

conduits or other devices for the transmission of electricity for lighting, heat-

ing, power, telephone and other purposes;

B. Public sewers, storm water drains, and
pipes, water systems, sprinkling systems, water, heating and gas lines or
pipes; and

C. Any similar public or quasipublic improve-
ments or facilities.

The right to grant such licenses, easements and rights-
of-way are hereby expressly reserved to the Association and may be granted
at any time prior to twenty-one (21) years after the death of the individuals
executing this Declaration, and their issue who are in being as of the date
hereof.

(vii) Conveyance or Encumbrance of the Common Area.

The power, upon written approval of 75% of the Class A members of the Asso-
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ciation, and 75% of the Class B members of the Association (if any) to grant,
convey, hypothecate, encumber, mortgage, abandon, partition, subdivide,
or transfer the Common Area; provided, however, that the Association must
obtain the prior approval of all holders of first mortgages of record on lots
within the project.

The granting of easements for public utilities or other
public purposes consistent with the intended use of the Common Area shall
not be claimed a transfer within the meaning of this Subparagraph (vii).

(b) Duties of the Association. In addition to powers delega-

ted to it by its Articles, without limiting the generality thereof, the Associa-
tion or its agent, if any, shall have the obligation to conduct all business aff-
airs of common interest to all owners, and to perform each of the following
duties:

(i) Operation and Maintenance of Common Area.

Operate, maintain and otherwise manage or provide for the operation, main-

tenance and management of the Common Area and all facilities, improvements

and landscaping thereon, including ponds, streams and drainage systems and
all other property acquired by the Association. Maintenance of the ponds,
streams and drainage systems shall include without limitation reduction of
algae, structural integrity of banks, removal of paper, debris, filth and
refuse and maintenance of pumps, circulation and drainage facilities, In this
connection, the Association may enter into contracts for services or mater-
ials for the benefit of the Association or Common Area; provided, however,
that the term of any such service contract shall not exceed one (1) year unless

approved by the vote or written consent of a majority of Class A members of

o
B
the Association; and a majority of the Class B members of the Association. %@
[y
Notwithstanding the preceding sentence, the Association shall be entitled to Sfﬁ
& e
enter into the following contracts for terms of longer than one (1) year with- rg;
out said voter approval or written consent: ! &3
n

A. A contract with a public utility provided the

rates charged for the materials or services are regulated by the Public Ser-




vices Commission; provided, however, that the term of the contract shall

not exceed the shortest term for which the supplier will contract at the regu-

B. Prepaid casualty and/or liability insurance
policies of not to exceed three (3) years' duration, provided that the policy
permits short rate cancellation by the insured.

(ii) Exterior Maintenance. Maintain or otherwise pro-

vide for the maintenance of the exterior portions of each lot, including the im-

provements located on each iot, i

s
al
¢}
¢]
e}
put

X hereof.

(iii) Additional Maintenance Obligations. In addition

to the operation, maintenance and management duties of the Association set
forth in Paragraph (b) (i) of this section, the Association shall maintain, re-
pair and care for, or provide for the maintenance, care and repair of the
sprinkler system and landscaping situated within the median strips located
within the Project Property and the parking area along 1300 West Street adja-
cent to the Project Property. If the need for maintenance and repair of the
landscaping or sprinkler system as required by this paragraph is caused by
the willful or negligent conduct or act of an owner, his family, guests, in-
vitees or other person using or occupying his lot with his express or implied
permission, the cost of such repair and maintenance shall be assessed to such
owner and shall be due and payable thirty (30) days from the date of notice
thereof.

(iv) Taxes and Assessments, Pay all real and personal

property taxes and assessments separately levied against the Common Area

or against the Association and/or any property owned by the Association.

i304

Pvd
o>
£

Such taxes and assessments may be contested or compromised by the Associais
Pid
)

tion; provided, however, that they are paid or a bond insuring payment is e

posted prior to the sale or the disposition of any property to satisfy the pay- ™

T o

ment of such taxes. In addition, the Association shall pay all other taxes, &
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Federal, State or local, including income or corporate taxes levied against

the Association in the event that the Association is denied the status of a tax

exempt corporation,

{v) Water and Other Utilities. Acquire, provide and/

or pay for water, sewer, garbage disposal, refuse and rubbish collection,
electrical, telephone and gas and other necessary utility services for the

Common Area.

(vi) Insurance. Obtain, from reputable insurance com-

TT
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panies qualified to do business in the State of Utah, an
following policies of insurance:

A, For the Common Area:

1. Fire and extended coverage insurance
covering all improvements, equipment, fixtures and furnishings which are
located in the Common Area, in an amount not less than 90% of the full in-
surable value thereof (based on current replacement cost). The proceeds of
said insurance shall be applied as provided in Article XI.

2. Comprehensive public liability insurance
insuring the Board, the Association and the members of the Association, in-
cluding Declarant during the time Declarant is a member of the Association,
whether Class A or Class B, against liability to, and claims of, the public,
the members of the Association and any other person, firm or entity occur-
ring in or upon the Common Area, or based upon, incident to or arising out
of (i) the use of the Common Area, or (ii) the activities of the Association.
Limits of liability on such coverage shall be as follows: Not less than
$1,000,000, 00 per person and $1,000, 000,00 per occurrence with respect to
bodily injury or death; not less than $100,000.00 per occurrence with respect Wb
to property damage.

3, Such other insurance including Workn'len's“':“'1

r e
Compensation insurance to the extent necessary to comply with any applicable 3

law and indemnity, faithful performance, fidelity and other bonds as the Board
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shall deem necessary or required to carry out the Association functions or
to insure the Association against any loss from malfeasance or dishonesty
of any employee or other person charged with the i
of any Association funds or other property.

Insurance premiums for any such insurance coverage,
shall be deemed a common expense to be included in the regular assessments

levied by the Association.

B. For the Benefit of the Lot Owners: Obtain,

in form satisfactory to the mortgagees holding first mortgages of record
covering lots, a blanket fire and casualty insurance policy with extended cov-
erage endorsement insuring all the lots, as that term is defined in Article I,
Section(10) hereof, together with all improvements thereon, in an amount
equal to 90% of the full insurable value of all of said lots and the improvements
thereon. Such insurance coverage shall be for the benefit of the owners of
said lots and each of them, and any mortgagee, holder or beneficiary of any
mortgage or trust deed of record against said lots, as their interest shall
appear, and the proceeds of said insurance shall be applied as provided in
Article XI. Notwithstanding anything to the contrary contained herein, each
owner shall be separately assessed for his pro-rata share of the cost of said
blanket insurance policy, which share shall be based on the proportionate in-
surable value that each of the lots, together with the improvements thereon,
bears to the total insurable value of all lots and the improvements thereon.
The Board of Directors shall periodically re-evaluate the said insurance cov-
erage to make certain that it covers the full replacement value of the lots
together with the improvements thereon.

(vii) Professional Management. Retain at all times

QES 1w FLOTHR

during the term hereof, the services of a professional manager for management
of the Project and notify the holders of all first mortgage liens of record on
lots thirty (30) days in advance of any change in the professional management.

The Declarant or an agent selected by the Declarant shall manage the Project

-21-




—_—————l

until the first annual meeting of the owners at which time the owners, by a
majority vote, shall determine whether to continue such management arrange-

ments or to select another manager or management agent. The Association

maintenance and repair and for the performance of other activities on behalf
of the Association, provided that the term of any such contract will not ex-
ceed one year, renewable by agreement of the parties for successive one-
year periods; and provided further that such contract shall be terminable by
the Association for cause upon thirty (30) days written notice.

{viii) Rule Making. Make, establish, promulgate,
amend and repeal the Association rules.

(ix) Architectural Control Committee. Appoint and

remove members of the Architectural Control Committee all subject to the
provisions of this Declaration.

(x) Enforcement of Restrictions and Rules. Perform

such other acts, whether or not expressly authorized by this Declaration, as
may be reasonably necessary to enforce any of the provisions of this Declara-
tion and the Association rules.

(6) Personal Liability. No member of the Board, or any commit-

tee of the Association, or any officer of the Association or the Declarant, or
the manager, if any, shall be personally liable to any owner, or to any other
party, including the Association, for any damage, loss or prejudice suffered
or claimed on the account of any act, omission, error or negligence of the

Association, the Board, the manager, if any, or any other representative or

employee of the Association, the Declarant or the Architectural Control Com-
mittee, or any other committee, or any officer of the Association, or the
Declarant, provided that such person has, upon the basis of such information

as may be possessed by him, acted in good faith without willful or intentional
)

e 1w FRafno

misconduct,

(7) Annual Meeting and Notice. The Association shall hold an

-

annual meeting and the first annual meeting of the Association shall be held

not later than six (6) months after the closing of the sale of the first lot.
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Thereafter the annual meetings shall be held on the first Tuesday of the month
of June, or in the event that that day is a legal holiday, on the next day there-
after, which is not a legal holiday, on each succeeding year. Special meetings
may be called as provided for in the By-laws. Notice for all owners' meet-
ings, annual or special, shall be given by regular mail or telegram and shall
be given not less than ten (10) days nor more than thirty (30) days prior to
the time of said meeting and shall set forth the place, date and hour of the
meeting, and the nature of the business to be undertaken. All meetings shall
_be held within the Project or as close thereto as practicable at a reasonable
place selected by the Board of Directors. The presence at any meeting in
person or by proxy of owners entitled to cast more than fifty (50) per cent
of the total voting power of the Association shall constitute a quorum. If any
meeting cannot be held, because a quorum is not present, the owners present,
either in person or by proxy, may as otherwise provided by law, adjourn the
meeting to a time not less than five (5) days nor more than thirty (30) days
from the time the original meeting was called, provided that the quorum re-
meeting
quirement for such an adjournment/shall be no less than twenty-five (25) per
cent of the total voting power of the Association,

(8) Budgets and Financial Statements. Financial statements for

the Association shall be regularly prepared and copies shall be distributed
to each member of the Association as follows:

(a) A pro forma operating statement (budget) for each fiscal
year shall be distributed not less than sixty (60) days before the beginning of

the fiscal year.

<

(b) A balance sheet--as of an accounting date which is the g

last day of the month closest in time to six months from the date of closing 9"3
Swd

wiln

of the first sale of a lot--and an operating statement for the period from the ¢

date of the first closing to the said accounting date, shall be distributed withing
&5

(g}

sixty (60) days after the accounting date. This operating statement shall in-

clude a schedule of assessments received and receivable identified by the lot
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number and the name of the person or entity assessed.

(c) Within thirty (30) days after the close of each fiscal
year, the Association, or their agent, shall causc an independent audit of
the accounts of the Association by a certified public accountant, and upon
completion of the audit cause to be prepared and delivered to each owner and
holder of a first mortgage of record within thirty (30) days after completion,
a true and correct copy thereof. In addition, the Association shall prepare
or cause to be prepared, an annual operating statement reflecting the income
and expenditures of the Association for its fiscal year and a copy of said
statement shall be distributed to each member and holder of a first mortgage
of record within ninety (90) days after the end of each fiscal year.

ARTICLE VI
COVENANT FOR MAINTENANCE ASSESSMENT

(1) Creation of the Lien and Personal Obligation of Assessment.

The Declarant, for each lot owned by it within the project, hereby covenants
and each purchaser of any lot by acceptance of a deed therefor, whether or
not it shall be so expressed in such deed, is deemed to covenant and agree,
for each lot owned, to pay the Association:

(2) Regular annual assessments or charges; and

(b) Special assessments, such assessment to be established,
made and collected as hereinafter provided.

The regular and special assessments together with interest thereon,

and the cost of collection thereof, {including reasonable attorney's fees), shall

be a charge on the land and shall be a continuing lien upon the lot against o
[
¥

which each such assessment is made. Each such assessment, together with :‘E‘k
(o}

b
=

G2
such interest, costs and attorney's fees, shall also be the personal obligation

of each person, firm or entity who was an owner of such lot at the time when

T3YFw

such assessment became due and payable. The personal obligation for de-
linquent assessments shall not pass to an owner's successors in interest un-

less expressly assumed by them. Such assumption will not relieve the ori-
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ginal obligor of such obligation unless agreed upon in writing by the Associa-
tion.

(2) Purpose of Assessments. The assessments levied by the

Association shall be used exclusively to promote the recreation, health,
safety and welfare of the members of the Association, the improvement,
operation and maintenance of the Common Area, and the performance of the
duties of the Association as more fully set forth in this Declaration.

(3) Regular and Special Assessments.

(a) Regular Assessments. Regular assessments against all

lots shall commence on the first day of the month following the closing of the

first sale of a lot to a purchaser thereof ('Initiation Date'), From and after
the Initiation Date until January 1 of the calendar year immediately following
the Initiation Date, there shall be assessed against each lot a regular assess-
ment of $44.50 for a 2-bedroom units and $47.50 for 3-bedroom units which
shall be paid by all lot owners, including Declarant for each lot owned by
Declarant, in accordance with the provisions of this Declaration. Not less
than thirty (30) nor more than sixty (60) days prior to the beginning of each
calendar year following the Initiation Date, the Board shall estimate the total
amount of funds necessary to defray the common expenses of the Association,
including provision for replacement reserves, for the next calendar year and
shall assess the record owner of each lot in December of each year for the
following year. The assessment of each owner shall be determined as fol-
lows: 75% of the amount of said common expenses shall be charged to each

owner equally and the other 25% of said expenses shall be charged to said

owners on the basis of the total square feet of living space contained in their &
i
respective living units. For such purpose, living space shall mean the total 0
C&s
interior area of the living units, not including the amount of any garage area
S
and not including the amount of unfinished basement area determined as of the g‘:
b

time said living unit was acquired from the Developer.
Assessments for insurance for the benefit of lot owners as provided

at Article V (5) (b) (vi) B will be made and charged separately. The alloca-
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tion of 25% of the common expense based on the area of living space is in-

tended to reflect the difference in the cost of maintaining the exterior sur-

Fy 3 =F
L

PR S SRR IS ffavences in t 3 ;
said living units it T th

faces o
for this purpose shall be presumed to accurately reflect such difference.

Regardless of the difference in the monthly assessments charged to the re-
spective owners, each owner will for all purposes be regarded as having an

equal interest in the Common Area.

(b) Special Assessments.

{i) In the event that the Board shail determine that the
regular assessment for a given calendar year is, or will become inadequate
to meet the expenses of the Association for any reason, including, but not
limited to, costs of construction, reconstruction, unexpected repairs or
replacement of capital improvements upon the Common Area, the Board shall
determine the approximate amount necessary to defray such expenses and
levy a special assessment. The Board may, at its discretion, pro-rate such
special assessment over the remaining months of the calendar year or levy
such assessment immediately against each lot. The foregoing notwith;tand—
ing, in any fiscal year, the Board may not, without the vote or written assent
of a majority of each class of members of the Association, levy any such
special assessments which in the aggregate exceed five (5) per cent of the
budgeted gross expenses of the Association for that fiscal year.

(ii) Every special assessment shall be levied upon the
same basis as that prescribed for the levying of regular assessments.,

(iii) The above provisions with respect to special
assessments do not apply in the case where the special assessment against =

%

a member is a remedy utilized by the Board to reimburse the Association foruse
costs incurred in bringing the member and his lot into compliance with pro-
visions of the governing instruments for the Project. "ci_

(4) Assessment Period. The regular assessment period shall e

commence on January 1 of each year and terminate December 31 of such
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year; provided, however, the initial regular assessment period shall com-
mence on the Initiation Date as defined in Section (3) of this Article VI and
terminate on December 31 of the year in which the Initiation Date occurs.
The first regular assessment and all special assessments shall be adjusted
according to the number of months remaining in the calendar year and shall
be payable in equal monthly installments unless the Board adopts some other
basis for collection.

(5) Notice and Assessment Due Date. Ten (10) days prior written

notice of regular assessments shall be sent to the owner of every lot subject
thereto, The due dates for regular assessments and special assessments
shall be the first day of each month unless some other due date is established
by the Board. FEach monthly installment of the regular assessment or special

assessment shall become delinquent if not paid within ten (10) days after the

) levy thereof. There shall accrue with each delinquent monthly installment
and special assessment, a late charge of Five Dollars ($5.00) together with
interest at the maximum rate permitted by law calculated from the date of
delinquency to and including the date full payment is received by the Associa-
tion. The Association may bring an action at law against the owner personally
obligated to pay the same or foreclose the lien against his lot as more fully
provided herein. Each owner is personally liable for said assessments and
no owner of a lot may exempt himself from liability for his contribution by
waiver of the use or enjoyment of any of the Common Areas or by abandonment

of his lot.

(6) Increase in Assessments. The Board may, after January 1 of

the calendar year following the Initiation Date, increase the regular assess-

ments effective January 1 of each year by an amount not in excess of twenty &

i 2

(20) percent above the maximum annual assessment per lot for the previous &

year, without the vote or consent of the members of the Association. In-

g'pm 7

creases in regular assessments to amounts in excess of said limitation may

4
1]

B

be made by the Board only upon the vote or written consent of fifty-one (51)
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per cent of each class of members of the Association present in person or by
proxy and entitled to vote at a meeting of the members of the Association
called for such purpose at which a quorum is present.

(7) Exempt Property. The following property subject to this De-

claration shall be exempt from assessments herein:

(a) The Common Area;

(b) All properties dedicated to and accepted by a local public
agency or authority; and

(c) All properties owned by a charitable or non-profit organi-
zation exempt from taxation by the laws of the State of Utah; provided, how-
ever, no land or improvements devoted to dwelling use shall be exempt from

said assessment.

(8) Estoppel Certificate. The Association, upon not less than

twenty (20) days prior written request, shall execute, acknowledge and deliver
to the party making such request a staterment in writing stating whether or not
to the knowledge of the Association a particular lot owner is in default under
the provisions of this Declaration and further stating the dates to which
assessments, regular or special, have been paid by said owner, it being in-
tended that any such certificate delivered pursuant to this section may be re-
lief upon any prospective purchaser or mortgagee of said owner's lot, but
reliance on such certificate may not extend to any default as to which the
signer shall have had no actual knowledge.

ARTICLE VII
ENFORCEMENT OF ASSESSMENTS;LIENS

o
L
(4]
2%

14

(1) Right to Enforce. The right to collect and enforce the assess- Ef‘)
Y

1B
ments created hereby is vested in the Association. Each owner of a lot upon

3%

™
becoming an owner of such lot is and shall be deemed to covenant and agree to"‘"_

0

QG

pay the Association each and every assessment provided for in this Declara-
tion and agrees to the enforcement of all such assessments in the manner here-
in specified. In the event an attorney or attorneys are employed for the coll-

ection of any assessment, whether by suit or otherwise, or to enforce compli-
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ance with or specific performance of the terms and conditions of this Declar-
ation, each owner agrees to pay reasonable attorney's fees or any other relief
or remedy obtained against said owner. The Board or its authorized repre-
sentative, may enforce the obligations of the owners to pay the assessments
provided for in this Declaration by commencement and maintenance of a suit
at law or in equity or the Board may exercise the power of sale pursuant to

Section (2) of this Article VII, to enforce the liens created hereby. A suit

to recover a money judgment for an unpaid assessment shall be maintainable
I without foreclosing or waiving the lien hereinafter provided for.

(2) Assessment Liens.

(a) Creation. There is hereby created a claim of lien on

each and every lot to secure payment to the Association of any and all assess-
ments levied against any and all lots in the Project pursuant to this Declara-
tion, together with interest thereon at the maximum rate permitted by law and
all costs of collection which may be paid or incurred by the Association in
connection therewith, including reasonable attorney's fees. All sums
assessed in accordance with the provisions of this Declaration shall constitute
a lien on such respective lots upon recordation of a claim of lien with the
county recorder. Said lien shall be prior and superior to all other liens or
claims created subsequent to the recordation of the notice of delinquency and
claim of lien except for tax liens for real property taxes on any lot and
assessments on any lot in favor of any municipal or other governmental

assessing body which, by law, would be superior thereto.

(b) Claim of Lien. Upon default of any owner in the payment of o=
R ———— <
2
any regular or special assessment required hereunder, the Association may r’,%:
#a
£
cause to be recorded in the office of the County Recorder in the county in s
—
Xom
<
which the project is situated a claim of lien. Said claim of lien shall state ;:;,
the amount of such delinquent sums and other authorized charges (including ("n

the cost of recording such notice), a sufficient description of the lot against

which the same has been assessed, and the name of the record owner thereof.,
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Each delinquency shall constitute a separate basis for a notice and claim of

lien but any number of defaults may be included within a single notice and
claim of lien. Upon payment to the Association of such delinguent sums and
charges in connection therewith or other satisfaction thereof, the Associa~
tion shall cause to be recorded a further notice stating the satisfaction and
relief of such delinquent sums and charges., The Association may demand

and receive the cost of recordation of such release before recording the same.
Any purchaser or encumbrancer, acting in good faith and for value, may rely
upon such notice of satisfaction and relief as conciusive evidence of the fuil
satisfaction of the sums paid in the notice of delinquent sums.

(c) Method of Foreclosure: Such lien, may be foreclosed by

appropriate action in court,

(d) Rental During Foreclosure Proceedings. In any such

foreclosure, the lot owner shall be required to pay reasonable rental for

the lot and the Plaintiff in such foreclosure action shall be entitled to the
appointment of a receiver to collect the same. The Association acting on be-
half of the lot owners, shall have the power to bid on the lot at foreclosure
sale and to acquire and hold, lease, mortgage and convey the same. A suit
to recover a money judgment for unpaid regular or special assessments shall
be maintainable without foreclosing or waiving the lien securing the same.

{e) Required Notice. Notwithstanding anything contained in

this Declaration to the contrary, no action may be brought to foreclose the lien
created by recordation of the notice of delinquency and claim of lien, whether &
" judicially, by power of sale or otherwise, until the expiration of thirty (30) o
days after a copy of such claim of lien has been deposited in the United States i
mail, certified or registered, postage prepaid, to the owner of the lot { oy
described in such notice of delinquency and claim of lien, and a copy thereof is
recorded by the Association in the office of the County Recorder in the county

in which the project is located.
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(3) Subordination to Certain Trust Deeds. The lien for the assess-

ments provided for herein in connection with a given lot shall not be subor-
dinate to the lien of any deed of trust or mortgage except the lien of a deed of
trust or mortgage given and made in good faith and for value that is of record
as an encumbrance against such given lot prior to the recordation of a claim
of lien for the assessments provided for in this Declaration against such
given lot. The sale or transfer of any lot shall not affect the assessment lien
provided for herein, nor the creation thereof by the recordation of a claim

of lien on account of assessments becoming due whether prior to, on, or
after the date of such sale or transfer, nor shall such sale or transfer dimin-
ish or defeat the personal obligation of any owner for delinquent assessments
as provided for in this Declaration, provided, however, that the sale or
transfer of any lot pursuant to mortgage foreclosure or any proceeding in
lieu thereof, shall extinguish a lien of such assessment as to payments which
become due prior to such sale or transfer.

(4) Mortgage Protection Clause. Notwithstanding any provision

of this Declaration to the contrary:

(a) Priority of Mortgage. No breach of the covenants,

conditions, or restrictions herein contained, nor the enforcement of any lien
provisions herein shall defeat or render invalid the lien of any prior mort-
gage or deed of trust of record made in good faith and for value, but all of
said covenants, conditions, and restrictions shall be binding upon and
effective against any owner whose title is derived through foreclosure or
trust deed sale or otherwise; provided, however, any holder of a mortgage.
or any purchaser at a foreclosure sale, which comes into possession of a

lot pursuant to the remedies provided in the mortgage, foreclosure of the
mortgage, or deed {or assignment) in lieu of foreclosure, shall take the
property free of any claims for unpaid assessments or charges against the
mortgaged lot which accrue prior to the time such holder comes into posses-

sion of the lot.

~3]-
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(b) Notice of Amendments. The holder of a mortgage of

record on a lot within the Project Property shall be given written notification

in this Declaration, any Supplementary Declaration, and the Articles and By-

laws of the Association.

(c) No Restrictions on Sale, Any holder of a mortgage of

record which comes into the possession of any lot pursuant to the remedies
provided in the mortgage, or deed (or assignment) in lieu of foreclosure.
shall be exempt from any restriction on the sale or rental of the mortgaged
lot including, but not limited to, restrictions on the posting of signs stating
that the premises are for rent or sale.

(d) Notice of Meetings. Any holder of a first mortgage shall,

upon request, be entitled to written notice of all meetings of the members of
the Association, and may send a representative to attend such meetings.

{e) Notice of Damage to Project. The Association shall

promptly notify, in writing, the holders of all first mortgages of record in

the case of substantial damage to or destruction of the Common Area, and
shall promptly notify the holders of concerned first mortgages in the case of
substantial damage to or destruction of a lot or lots. No owner or other per-
son shall have priority over a first mortgagee of record with respect to dis-
tribution of insurance proceeds; provided, however, that the foregoing shall
not entitle a first mortgagee to prevent payment of proceeds to the Association
for use in rebuilding, repair or restoration,

(f) Notice of Condemnation. The Association shall promptly

notify, in writing, the holders of all first mortgages of record in the case of w
<3
3%

the commencement of any condemnation action affecting all or part of the P
(%]
Common Area. In the case of a condemnation action affecting only a lot or Ho
?.E
lots, the Association shall give such notice to the holders of all concerned }:‘L
first mortgages. ({:E

(g) Notice of Default. The Association will give written
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notification to the holders of all first mortgage liens of record of any default
by the mortgagor of any lot in the performance of such mortgagor's obliga-
tions under this Declaration, or the Articles and By-laws of the Barrington
Park Homeowners Association which is not cured within sixty (60) days.

(h) Taxes and Insurance, Holders of first mortgages may,

jointly or singly, pay taxes or other charges which are in default and which
may have become a charge against the Common Area and may pay overdue
premiums on hazard insurance or secure new hazard insurance coverage on
the lapse of a policy for the Common Area. Upon making said payments, the
holders of first mortgages shall be owed immediate reimbursement therefor
from the Association.

ARTICLE VIII
INSPECTION OF ASSOCIATION'S BOOKS AND RECORDS

(1) The membership register, books of account and minutes of
meetings of the members of the Board and of committees of the Association
shall be made available for inspection and copying by any member of the
Association or by a holder of a first mortgage or by their duly appointed
representatives--at any reasonable time and for a purpose reasonably related
to his interest as a member or as a first mortgagor at the office of the Asso-
ciation or at such other place within the project as the Board shall prescribe.

(2) The Board shall establish reasonable rules with respect to:

(i) Notice to be given to the custodian of the records
by the persons desiring to make the inspection,

(ii) Hours and days of the week when such an inspection®
52

123
may be made. )

W}

(iii) Payment of the cost of reproducing copies of

&

documents requested pursuant to this Article.
o)

o

(3) Every director shall have the absolute right at any reasonable &

time to inspect all books, records and documents of the Association and the

physical properties owned or controlled by the Association. The right of
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inspection by a director includes the right to make extracts and copies of

documents.,

ARTICLE IX
ARCHITECTURAL CONTROL COMMITTEE

(1) Committee Comrposition. The Architectural Control Committee

shall consist of three (3) persons. The Declarant may, thereafter, appoint

two {2) members to the Architectural Control Committee and the Board shall

appoint the remaining member until such time as ninety (90) per cent of the

ot
|

iots of the Project have been soid and closed escrow or u
1983, whichever first occurs, at which time the Board shall have the right

to appoint all members. Prior to the time that the Board is vested with

the authority to appoint all members of the Architectural Control Committee,
Declarant shall have the power to remove persons from the Committee and

the power to fill vacancies, provided, however, that Declarant shall have no
such rights with respect to any position on the Architectural Control Com-
mittee with respect to which the Board has the authority to appoint. From

and after such time as the Board acquires the right to appoint, remove and
replace all members of the Architectural Control Committee, the Board may,
at its discretion, from time to time, increase or decrease the size of the
Architectural Control Committee; provided, however, that in no event shall

the size of the Architectural Control Committee be less than three (3) or

more than five (5). Members of the Architectural Control Committee shall

be appointed by and serve at the pleasure of the Board. Members appointed

to the Architectural Control Committee by the Board shall be members of @
the Association. Members appointed to the Committee by the Declarant need %

not be members of the Association, nor shall they be required to be an arch-

itect, or to meet any other particular qualification,

TIQTHN 55

(2) Duties. It shall be the duty of the Architectural Control
Committee to consider and act upon any and all proposals or plans submitted

to it pursuant to the terms hereof, to insure that the improvements construc-
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ted on the property by anyone other than Declarant conform to the plans
approved by the Architectural Control Committee rules and to carry out all
other duties imposed on it by this Declaration.

(3) Plans and Approval. Excepting the interiors of dwelling units,

no replacement, addition or alteration of a building, structure, fence,
drainage facilities, common landscaping, or common planting shall be effected
on any lot, other than by Declarant, until the plans, specifications and plot

plan showing the location and nature of such replacement, addition, alteration,

3

or removal have been submitted to and approved in writing by the Architec~
tural Control Committee; nor shall any exteri or painting or decorative alter-

ation be commenced until the Architectural Control Committeé has approved

the plans therefor, including the proposed color scheme, design thereof, and
the quality of materials to be used. All such plans, specifications, and plot
plans shall be prepared by an architect, engineer or landscape designer or
landscape architect, said person to be employed by the owner making the
application at his sole expense. Plans and resubmittals thereof shall be
approved and/or disapproved within thirty (30) days. Failure of the Archi-
tectural Control Committee to respond to submittal or resubmittal of plans
within such period shall be deemed to be an approval of such plans as sub-
mitted or resubmitted.

(4) Meetings and Compensation. The Architectural Control Com-

mittee shall meet from time to time as necessary to perform its duties
hereunder. The vote or written consent of a majority of the members, ata é:?
meeting or otherwise shall constitute the act of the Committee unless the Ced
unanimous decision of the Committee is required by any provision of this
Declaration. The Committee shall keep and maintain a written record of all €N
action taken by it in such meetings or otherwise. Members of the Architec-
tural Control Committee shall not receive any compensation for services ren-

dered.

-35-




(5) Architectural Control Committee Rules. The Architectural

Control Committee, may from time to time, in its sole and absolute discre-
tion, adopt, amend and repeal by unanimous vote or written consent, rules

and regulations, to be known as "Architectural Control Committee Rules. "

Said rules shall interpret and implement this Declaration by setting forth
standards and procedures for Architectural Control Committee review and
the guidelines for architectural design, replacements and buildings, land-
scaping, color schemes, exterior finishes and materials and other similar
features which are recommended for use within the Project.

ARTICLE X
MAINTENANCE AND REPAIRS

(1} Duty to Maintain,

(a) Common Arca. The Association shall have full power
and control and it shall be its duty to maintain, repair and make necessary
improvements in the Common Area and the improvements thereon, including,
but not limited to, recreational buildings, facilities and improvements; all
common landscaping, all metered utilities in the Common Area; all private
roadways, streets, parking areas, walks and other means of ingress and
egress within the project. In addition, the Association shall maintain in a
functioning manner the drainage detention basin. It shall be the duty of the
Association to also prevent any interference with the purpose of the said
basin and to prevent the erecting of any structure upon the drainage detention
basin.

(b) Exterior Maintenance. In addition to maintenance upon

the Common Area, the Association shall provide exterior maintenance upon

VEIW HOOEE

each lot, including the improvements located on each lot, which is subject to

b

o
vE

assessment under Article VI hereof, as follows: paint, repair, replace and
care for roofs, gutters, downspouts, exterior building surfaces, trees, shrubs,
grass, walks and other exterior improvements. Such exterior maintenance

shall not include any glass or glass surfaces.
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(2) Right to Inspect and Enforcement. The Association shall be

empowered with the right and duty to periodically inspect the Coramon Area

and exterior portions of lots im order that minimum standards of repair,
design color and landscaping shall be maintained for beauty, harmony and
conservation within the entire project., In the event that the need for main-
tenance or repair of the exterior of any lot is caused through the willful or
negligent act of the owner, his family, guests or invitees, or, in the event
the Association determines that any of the same have damaged, or modified
any improvement, item of landscaping, or portion of the Common Area,
without the proper approval of the Association, or the Association determines
that a lot owner has violated any provision of this Declaration, so as to cause
a need for the improvement, repair, restoration, or painting of the Common
Area, or to cause the landscaping to require repair or restoration, then the
Association shall give written notice to the lot owner of the condition or viola-
tion complained of. Unless the Association has approved in writing corrected
plans proposed by the lot owner to remedy the condition complained of within
such period of time as may be determined reasonable by the Association after
said written notice is first given, and unless such corrective work so approved
is completed thereafter within the time allotted by the Association, the Asso-
ciation shall undertake to remedy such condition or violation complained of
and the cost thereof shall be charged to the lot owner whose residence is

the subject matter of the corrective work, and such cost shall be deemed to

be a special assessment to such lot owner, and subject to levy, enforcement

and collection by the Association in accordance with the assessment lien

oy

o

procedure provided for in this Declaration. :;:;:.
&

Nothing in this Article shall in any manner limit the right of the :'

B a4

lot owner to exclusive control over the interior of his dwelling unit, provided,§
=

however, that an owner shall grant the right of entry to the Association or f_:’
P

any other person authorized by the Association in the case of emergency

originating in or threatening his lot or dwelling unit, whether the owner is
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present o not; provided, further, that an owner shall permit other owners,
or their representatives when so required, to enter his lot or dwelling unit
for the purpose of performing installation, alterations, or repair to the
mechanical or electrical service, provided that requests for entry are made
in advance and that such entry is at a time convenient to the owner whose
dwelling unit is to be entered. In case of an emergency, such right of entry
shall be immediate.

(3) Easement for Maintenance Purposes. An easement is hereby
reserved to the Association for its representatives to have rights of ingress
and egress in and upon all Common Areas and exteriors of all lots subject to
this Declaration, to the extent entry is necessary to carry out the mainten-
ance duties imposed by this Article X. Such right of entry shall be exercised
in such manner so as not to unreasonably interfere with the possession and
enjoyment of the occupants of such lot, and shall be preceded by reasonable
notice whenever the circumstances permit,

ARTICLE XI
DAMAGE AND DESTRUCTION

(1) Damage and Destruction Affecting the Common Area. Subject

to the provisions of Section (2) (b) of this Article XI, in the event that any
portion of the Common Area, including the improvements thereon, is dam-

aged or destroyed by fire or other casualty, the following provisions shall

apply:

(a) If the available proceeds of the insurance maintained pur-

suant to Article V (5) (b) (vi) of this Declaration are sufficient to cover not
less than eighty-five (85) per cent of the estimated cost of repair or recon-
struction thereof, it shall be the duty of the Association, subject to the pro-
visions of Article VI (3) )b) hereof, to restore and repair the damaged area
as soon as practicable. In such event, the Association shall levy a special
assessment against each owner to provide the funds to p‘ay that portion of
the repair costs not covered by available insurance proceeds. Such special

assessment shall be allocated equally among the lot owners and shall be en-
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forceable against each lot owner under the lien provisions contained in

Article VII hereof.

The foregoing notwithstanding, in the event of a partial destruc-
tion where the estimated cost of repair and restoration does not exceed
Twenty Thousand Dollars ($20,000.00), the Association shall have the right
to restore and repair such damage irrespective of the amount of available
insurance proceeds.

(b) If the estimated cost of repair is greater than Twenty
roceeds of insurance main-

s . 1d the av P
tained pursuant to Article V (5) (b) (vi) of this Declaration are less than
eighty-five (85) per cent of the estimated costs of repair or restoration
thereof, the owners by the vote of not less than seventy-five (75) per cent

of the Class A members and seventy-five (75) per cent of the Class B mem-
bers in person or by proxy, at a duly constituted meeting of the Association,
shall determine whether or not to repair and rebuild the damaged portions

of the Common Area. If a vote of 75% of said Class A and Class B members
is not obtained after notice, said decision may be made by a vote of not less
than sixty-five (65) per cent of said members in each class after a second
notice. Thereafter the minimum percentage requirement may be reduced

by ten (10) per cent‘,'after each failure after appropriate notice, until a
decision is reached. In the event of a determination not to rebuild, the Board

shall proceed in accordance with Section (1) {c) hereof. In the event of a

determination to rebuild, the Board shall cause the necessary plans and

specifications to be prepared and obtain bids from at least two (2) reputable &
(]
contractors for the planned reconstruction and award the contract to the ;53:
[
lowest responsible bidder. The Board shall then levy a special assessment ‘i‘
2.
(which shall be equally apportioned among the lot owners and which shall be :é;
enforceable under the lien provisions contained in Article VII hereof) to S’)Z

cover the costs of reconstruction not covered by available insurance proceeds.
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All reconstruction and repair of the Common Area pursuant to
this section shall be undertaken in accordance with the original plans and
specifications for the project, provided,
cations in said plans may be affected upon approval in writing of seventy-
five (75) per cent of all owners and seventy-five (75) per cent of all first
mortgagees of record.

(c) In the event that the owners determine that a reconstruc-
tion of the Project shall not take place, the Board shall:
{i) Execute, acknowledge and record, within six {5}
months from the date of the destruction of the project, a certificate setting
forth the determination of the owners not to rebuild.

(ii) Cause all appropriate maps and documents to be

prepared and placed of record to evidence the conversion of the Project to

the status of unimproved land.

(iii) Sell the property, at the highest and best price
obtainable, either in its damaged condition or after the damaged structure
has been razed.

(iv) Distribute all sale proceeds obtained pursuant to
Paragraph (iii) above and any insurance proceeds among the owners and
mortgagees of record as their respective interests may appear. Such pro-

ceeds shall be divided into one share for each lot and the amount of each

o
v
1:?
share shall be determined by dividing the net proceeds by the total number .
<
(98]
of lots in the properties. The share attributable to each lot shall be dis- ;.‘;:“m
Ay
bursed first to holders of valid encumbrances of record in order of their &=
=
priority as to each lot and the balance to the owners of record. !:’*I

(2) Damage to, or Destruction of Lots Together with the Improve-

ments Thereon,
(a) Partial Destruction of the Project, In the event of dam-

age or destruction by fire or other casualty affecting a lot or lots, including

the improvements thereon, the Board of Directors of the Association, on

-40-




—————————I

behalf of the owner or owners thereof, shall cause the same to be repaired
or reconstructed as soon as reasonably possible and substantially in accord-
ance with the original plans and specifications therefor. The Board shall
obtain firm bids from at least two (2) reputable contractors and award the
contract to the lowest bidder. The Board shall levy a special assessment
(which shall be enforceable under the lien provisions contained in Article VII
hereof) against the owner of the damaged or destroyed lot to cover any defi-

ciency between the total insurance proceeds and the contract price for such

repair and rebuilding of the improvements on that owner's lot. Such assess-
ment and all insurance proceeds, whether or not subject to mortgages or
trust deeds shall be paid to the Association which shall be deemed trustee of
the interests of the affected owner or owners, and shall be used for such
repair and rebuilding.

All insurance proceeds not required to perform said repair and
reconstruction work shall be distributed to the owner of the damaged or
destroyed lot and to any mortgagee of record of said lot.

In the event of damage or destruction affecting two or more lots,
any controversy between the owners of such damaged lots concerning their
respective obligations hereunder shall be submitted to the Board and the
Board's determination shall be binding upon the said owners unless, within
fifteen (15) days thereafter, any party to the dispute submits the matter to
arbitration pursuant to Section ( 3) of this Article XI.

(b) Total Destruction of the Project. Notwithstanding anything con-

tained in this Article XI to the contrary, in the event of the total destruction

of all or substantially all of the Project, including the improvements located

(=24

[Ve)

L2

on each lot and the Common Area, the owners, by the vote of not less than ;;;'}*
o

seventy-five {75) per cent of the Class A members and seventy-five (75) per 'f
o

cent of the Class B members in person or by proxy, at a duly constituted &
Jomb
meeting of the Association, shall determine whether or not to repair and }C:
) @O

rebuild the Project. If a vote of 75% of said Class A and Class B members
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is not obtained after notice, said decision may be made by a vote of not less
than sixty-five (65) per cent of said members in each class after a second
notice. Thereafter the minimum percentage requirement may be reduced
by ten (10) per cent, after each failure after appropriate notice, until a
decision is reached. In the event of a determination to rebuild, the necessary
funds shall be raised as provided in Sections (1) and (2) of this Article XI,

and the Association shall be authorized to have prepared the necessary plans,
specifications and maps and shall execute the necessary documents to effect
such reconstruction as promptly as practicable. The property shall be
reconstructed or rebuilt in accordance with the original plans of construction
unless changes recommended by the Association shall have been approved

in writing by owners of seventy-five (75) per cent of the lots and by seventy-
five (75) per cent of all mortgagees of record. A certificate of the resolution
authorizing such reconstruction shall be filed with the County Recorder within
six (6) months from the date of such destruction, and in the event of a failure
to record such certificate within said period, it shall be conclusively pre-
sumed that the owners have determined not to rebuild said improvements,

In the event of a determination not to rebuild, the Board shall:

(i) Execute, acknowledge and record, within six (6)
months from the date of the destruction of the Project, a certificate setting
forth the determination of the owners not to rebuild.

(ii) Cause all appropriate maps and documents to be
prepared and placed of record to evidence the conversion of the project back
to one lot.

(iii) Sell the property, at the highest and best price
obtainable, either in its damaged condition or after the damaged structures

have been razed.

RTONTIN FEGEHH

(iv) Distribute all sale proceeds obtained pursuant to

Subparagraph (iii) above among the owners and first mortgagees of record as
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their respective interests may appear. Such proceeds shall be divided into
one share for each lot and the amount of each share shall be determined by
dividing the net proceeds by the total number of lots in the Project. The
share attributable to each lot shall be disbursed first to holders of valid en-
cumbrances of record in order of their priority as to each lot and the balance
to the owners of record. The available insurance proceeds shall be distri-
buted in a like manner except that the share of each lot shall be based on the
proportionate insurable value that each of the lots, together with the improve-
ments thereon, bears to the total insurable value of all lots and the improve-
ments thereon.,

(3) Arbitration. In the event of a dispute among the owners res-
pecting the provisions of this Article, any owner may cause the same to be
referred to arbitration in accordance with the then prevailing rules of the
American Arbitration Association. In the event of arbitration, notice thereof
shall be given to the members of the Board and all other owners as promptly
as possible after the reference to arbitration is made, giving all owners an
opportunity to appear in such arbitration proceedings. The decision of such
arbitrator in this matter shall be final and conclusive upon all of the owners.
The arbitrator may include in his decision an award for costs and/or attorn-
ey's fees against any one or more parties to the arbitration.

ARTICLE XII
CONDEMNATION

(1) Partial Taking Without Direct Affect on Lots. If a part of the

Common Area shall be taken or condemned by any authority having the power

of eminent domain, all compensation and damages for or on account of the 2
<
%
taking of the Common Areas, exclusive of compensation for consequential o
[
..g;,
damages to certain affected lots, shall be payable to the Association as ».;‘
-
&~
trustee for all owners and mortgagees according to the loss or damages to ’E_\%
e
their respective interest in the Common Areas, The Association, acting <
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through the Board of Directors, shall have the right to act on behalf of the
owners with respect to the negotiation and litigation of the issues with respect
to the taking and-c
tion of the right of the owners to represent their own interests. Upon re-
ceiving the award, the Board shall act as follows:

(a) In the event the award is not less than eighty-five (85)
per cent of the estimated cost of restoration and repair, or greater, thé
Association shall use such proceeds promptly to restore and replace im-
provements so taken on the remaining property and shall levy an equal
special assessment against each owner to cover that portion of the repair
costs not covered by the award. Such special assessment shall be enforced
under the lien provisions contained in this Declaration. All such replace-
ments shall comply as closely as practicably possible to the original plans,
specifications and elevations of the improvements taken by eminent domain,

(b) In the event that the award is less than eighty-five (85)
per cent of the estimated costs of such repairs and restoration, the owners
by the vote of not less than seventy-five (75) per cent of the Class A members
and seventy-five (75) per cent of the Class B members in person or by proxy,
at a duly constituted meeting of the Association, shall determine whether or
not such repairs and rebuilding shall be undertaken. If a vote of 75% of said
Class A and Class B members is not obtained after notice, said decision may
be made by a vote of not less than sixty-five (65) per cent of said members

in each class after a second notice. Thereafter the minimum percentage

requirement may be reduced by ten (10) per cent, after each failure after b4
fé

appropriate notice, until a decision is reached. If the determination not to g’)
2}

(o

rebuild is made, the award shall be distributed to the owners and first mort- __
X

<

gagees of record as the interests may appear. ':;
&

In the event that the Association determines to rebuild, the Board I

shall levy a special assessment to cover all reconstruction costs not covered
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by the award in accordance with Paragraph (a) above.

(c) In the event there is an award in excess of the amount
necessary to so substantially restore the Common Area, it shall be distri-
buted by the Board to Owners, each lot receiving an equal amount.

(d) In the event that the condemnation award does not allo-
cate consequential damages to the specific lots but includes an award for re-
duction of value of the lots without such allocation, the Board, within thirty
(30) days after such award, shall determine the allocation of the award be-
tween the affected lots and the Common Area damages. Such decision by the
Board shall be binding on the affected owners unless within thirty (30) days
after notification of such decision, fifty-one (51) per cent of the affected
owners give the Board written notice that the allocation is unacceptable. In :
such event, the owners or the Board may cause the matter to be referred to
arbitration in accordance with the then prevailing rules of the American
Arbitration Association. In the event of arbitration, notice thereof shall be
given to the members of the Board and all other owners as promptly as possi-
ble after the reference to arbitration is made, giving all owners an opportun-
ity to appear in such arbitration proceedings. The decision of such arbitra-
tor in this matter shall be final and conclusive upon all of the owners, The
arbitrator may include in his decision an award for costs and/or attorney's

fees against any one or more parties to the arbitration.

s
P

Nothing herein is to prevent owners whose lots are especially ';:;

-

affected by the taking or condemnation for joining in the condemnation pro- :cs,
e
ceedings and petitioning on their own behalf for consequential damages re- R)
Ea¥)

lating to the loss of values of the affected units, or the personal improvements
therein, exclusive of damages relating to the Common Area.

(2) Partial or Total Taking Directly Affecting Lots. If part or all

of the lots shall be taken or condemned by any authority having the power of

eminent domain, such that any lot or a part thereof is taken, the Association
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shall have the right to act on behalf of the owners with respect to the Common

Areas as outlined in Section (1) of this Article and the proceeds shall be

shall represent and negotiate for themselves with respect to the damages
affecting their respective lots. Within ninety (90) days of the taking, the
Board shall determine whether or not the taking so affects the improvements
on the lots that they cannot be restored or replaced substantially in confor-
mance with the original plans and specifications for the project. Upon mak-
ing the determination, the following provisions shalil apply:

(a) If the Board determines that the improvements on the
lots can be restored in conformance with the requirements of this Article,
the award shall be distributed to the Board as Trustee and the Board shall
restore the improvements on the lots and on the remaining Common Area
in the same manner provided for restoration under Sections (1) and (2} of
Article XI hereof and distribute any excess award as provided in Section (c)
Paragraph (1) of this Article. In the event the award is insufficient to cover
the full costs of such reconstruction, the Board shall proceed in accordance
with Paragraphs (a) and (b) of Section (1) above.

Jdbh) If the Board determines that the improvements on lots
cannot effectively be restored or replaced in substantial conformance with
the original plans and specifications for the project and unless all owners of
the improvements which cannot be replaced and holders of mortgages thereon
agree in writing to accept an alternative plan, the Board shall within thirty

(30) days of the award determine the allocation of the award between the Com-
o
o

.

’]a.:i‘h

st

mon Area and the affected lots and shall distribute the compensation for the

9

it

taking of the lot to the owners of the lots taken and their mortgagees, as their 4:

1 e

interests may appear. The decision and allocation of the Board shall be

binding on the affected owners unless within thirty (30) days after notification

0T M

of such decision fifty-one (51) per cent of the owners of the improvements

which cannot be replaced give the Board written notice that the decision and
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allocation of the Board is unacceptable and that they wish to submit the mat-

ter to arbitration in accordance with Paragraph (3) of this Article. Upon

(3) Arbitration. Within thirty (30) days after the notice from the
owners that they wish to arbitrate the decision of the Board rendered under
Paragraph 2(b) hereof, the Association shall submit the matter to arbitration
in accordance with the rules of the American Arbitration Association for
equitabie or legal remedies with respect to the continued existe
of the Project, the division of the award as to the taken and remaining lots,
and such other remedies as law will allow and equity require. The results of
such arbitration are hereby declared binding on all owners or persons having
an interest in the project and shall be enforceable in a court of law. In the
event the project is reformed, the voting rights, share of assessments and
shares in the common elements appurtenant to each lot which continues as a
part of the Project shall be equitably adjusted among the reduced number of
owners.

(4) Amendment of Declaration. In the event that the project is

reformed and continued in accordance with Paragraph (2) hereof, an amend-
ment of the Declaration executed by seventy-five (75) per cent of the owners
shall be recorded in the official records of the County of Salt Lake, State of

Utah, which reflects all changes in lot ownership, liability for common ex-

penses, ownership of the Common Areas and voting rights caused by the }t:;
;’;“id\

taking. ((Z:J;
He N

ARTICLE XIII 5=

PARTY WALLS ¥

[=%

[d
(1) General Rules of Law to Apply. Each wall or fence which is '%i
L

built as a part of the original construction of the home upon the property and
placed on the dividing line between the lots shall constitute a party wall, and,
to the extent not inconsistent with the provisions of this Article, the general

rules of law regarding party walls and of liability for property damage due to
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negligence or willful acts or omissions shall apply thereto.

(2) Sharing of Repair and Maintenance. The cost of reasonable

make use of the wall in proportion to such use. In addition, the cost of rea-
sonable repair and maintenance of any water or other pipes within any party
wall shall be shared by the owners in a like manner. There shall also be a
reciprocal right of access into the wall for the purpose of such maintenance
or repair,

{3) Destruction of the Party Wall., Subject to the provisions of

Article XI, Section (2), if a party wall is destroyed or damaged, any owner
who has used the wall may restore it, and if the other owners thereafter make
use of the wall, they shall contribute to the cost of restoration thereof in
proportion to such use without prejudice, however, to the right of any such
owners to call for a larger contribution from the others under any rule of

law regarding liability for negligent or willful acts or omissions.

(4) Weatherproofing. Notwithstanding any other provisions of this

Article, an owner who by his negligent or willful act causes the party wall to
be exposed to the elements shall bear the whole cost of furnishing the necess-
ary protection against such elements.

(5) Right to Contribution Runs With Land. The right of any owner

to contribution from any other owner under this Article shall be appurtenant
to the land and shall pass to such owner's successors in title.

(6) Arbitration. In the event of any dispute arising concerning a

party wall, or under the provisions of this Article, each party shall choose ?«;
2

one arbitrator, and such arbitrators shall choose one additional arbitrator, W;
S

and the decision shall be by a majority of all the arbitrators. 1_:
e

S}

ARTICLE XIV =

DURATION AND AMENDMENT %R

(1) Duration. This Declaration shall continue in full force and

effect for a term of fifty (50) years from the date hereof, after which time
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the same shall be automatically extended for successive periods of ten (10)
years, unless an instrument, signed by a majority of owners, has been re-
corded, agreeing to change said Declaration in whole or in part.

(2) Amendment, Notice of the subject matter of a proposed amend-
ment to this Declaration in reasonably detailed form shall be included in the
notice of any meeting of the Association at which the proposed amendment is
to be considered. A resolution adopting a proposed amendment may be pro-
posed by a lot owner at a meeting of the members of the Association. The
resolution shail be adopted by not less than seventy-five {75) per cent of the
Class A members and seventy-five (75) per cent of the Class B members. A
copy of each amendment shall be certified by at least two (2) officers of the
Association and the amendment shall be effective when recorded in the public
records, Salt Lake County. The foregoing notwithstanding, no amendment
shall be adopted affecting the terms of Sections (3) and (4) of Article VII of
this Declaration without the prior written approval of the owners of all first
mortgage liens. No amendments shall be adopted affecting the term of this

Declaration except as set forth in Section (1) of this Article XIV,

ARTICLE XV
MISCELLANEOUS

(1) Legal Proceedings. Failure to comply with any of the terms

of this Declaration, or the Articles and By-laws of the Barrington Park Home-
owners Association (including the regulations adopted pursuant thereto) shall

be grounds for relief which may include, without limiting same, an action to

oo
TR

oo

recover sums due for damages, injunctive relief, foreclosure of lien, or any

&
combination thereof, which relief may be sought by the Association, or if E::\
appropriate, by an aggrieved lot owner. The provisions of this Declaration é
shall be liberally construed to effectuate its purpose of creating a uniform ?fs

plan for the development and operation of the Project. Failure to enforce any

provision hereof shall not constitute a waiver of the right to enforce said

provision, or any other provision hereof. Any lot owner not at the time in
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default hereunder, or any member of the Association, shall be entitled to
bring an action for damages against any defaulting lot owner and in addition,
may enjoin any violation of this Declaration. Any judgment rendered in any
action or proceeding pursuant hereto shall include a sum for attorney's fees
in such amount as the court may deem reasonable, in favor of the prevailing
party.

(2) Severability. The provisions hereof shall be deemed indepen-
dent and severable, and the invalidity or partial invalidity or unenforceability
of any one provision or portion hereof shall not affect the validity or enforce-
ability of any other provisions hereof.

(3) Binding Effect of Association Agreements. All agreements

and determinations lawfully made by the Association in accordance with the
voting rights established in this Declaration or in the By-laws, shall be
deemed to be binding on all owners of lots, their successors and assigns.

(4) Notification of Sale of Lot. Concurrently with the consumma -

tion of the sale of any lot, or within five (5) business days thereafter, the
transferee of such lot shall notify the Association in writing of the sale. Such
notification shall set forth:
{(a) The name of the transferee and his transferor.
{(b) The lot number and street address of the lot purchased.
{(c) The mailing address of the transferee, and
(d) The date of sale.
Prior to receipt of such notice by the Association, all notices re-

quired or permitted to be given by the Association shall be deemed to be duly

and timely made to the transferor of the transferee. «C‘U:;
>N

(5) Lease of Lot., Any lease agreement between the owner of f;ﬁ

N4

any lot and a lessee thereof shall be in writing, a copy of which shall be furn- i
<3

ished to the Association within five (5) days after the execution thereof. Such ';ﬁ:
tw

lease shall provide that it is in all respects subject to the Declaration, Arti- ~i

cles of Incorporation and By-laws of the Association, and any failure of the
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lessee to comply with the terms of said documents shall be a default under

the lezse.

FAT GITMNTTOD A LT

IN WITNESS WHEREOF, the undersigned, being the Declarant

herein, has hereunto set its hand and seal this 23Bep day of MAERCH

1978.

BARRINGTON PARK JOINT VENTURE

i
=
3;7_

~/
STATE OF UTAH )
County of Salt Lake)

On this 3 day of MAMeH , 1978, before me, a

Notary Public for the State of Utah, personally appeared AQfOue., parl

and wAeEr R, w0082 known to me to be the

duly appointed representatives of the joint venture that exercised the within
instrument and acknowledged to me that such joint venture executed the same,
IN WITNESS WHEREOF, I have hereunto set my hand and affixed

my Official Seal the day and year in this certificate first above written,

‘U,. [,)
« 'j' oS
vOTARL -
T P 0 Iou.‘ﬂdjb(/g :
NG V% VIR N RN NOTARY PUBLIC for the State of Utah
) ,)",. .U '.‘\ § s
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