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San Antonio, TX TB251 |

PID #03-036-0124

SUBORDINATION, NON-DISTURBANCE,
ATTORNMENT AND ESTOPPEL AGREEMENT
(DEED OF TRUST)

THIS AGREEMENT Iz entered into as of March 1, 2021, by and beiween C-A-L STORES
COMPANIES, INC. {"Tenant"), JEE BURLEY PROPERTIES, LLC ("Landlord") and WELLS FARGO
BANK, NATIONAL ASSOCIATION ("Bank").

RECITALS

A, Bank, or its predecassor in interest, has extended credit or may hereafter extend credit ta
JEB BURLEY PROPERTIES, LLC ("Borrower") secured, in whale or in part, by a deed of trust (the "Deed
of Trust") covering that certain real property situated in the County of Davis, Utah, with an address of 535
South Main Street, Bountiful, UT 84010 (if known), as more particularly described on Exhibit A attached
hereto and incorporated herein by this reference (the "Property”).

B. Tenant leases all or a portion of the Property pursuant to a lease entered into between
Landlord and Tenant, or between Landlord's and/or Tenant's assignors or predecessor(s) in interest, as
the case may be, dated as of February 1, 2021 {as such may have been amended, modified, restaled, or
otherwise assigned, transferred or sub-let, the "Lease™). Itis a condition of Bank's agreement to extend
or continue credit to Borrower secured by the Property that the security of the Deed of Trust be and at all
times remain a lien or charge on the Property prior and superior to the rights of Tenant under the Lease,

NOW, THEREFORE, for valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties hereto agree as follows:

2 SUBORDINATION.

{a) Subordination of Lease. The Deed of Trust and any and all extensions, renewals,
modifications or replacements thereof shall be and at all times remain a lien or charge on the Property
prior and superior to the Lease. Tenant intentionally and unconditionally waives, relinguishes and
subordinates the priority and superiority of the Lease and Tenant's right and interest to the Property
thereunder, including without limitation, all rights under any option(s) to purchase or rights of first refusal
or first offer with respect to the Property, to the lien or charge of the Deed of Trust, and any and all
extensions, renewals, modifications or replacements thereof,

(b}  Reliance. Tenant acknowledges that Bank, in extending credit or continuing to extend credit
to Borrower secured by the Property is doing so in material reliance on this Agreement.
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(c)  Acknowledgments of Tenant. Tenant acknowledges that it has and will continue to obtain
such information with respect fo any credit extended by Bank to Borrower, and all loan documents
executed in connection therewith, as Tenant deems necessary in order to grant or provide this
subordination. Tenant further agrees that Bank is under no obligation or duty to, nor has Bank
represented that it has or will, see to the application of the proceeds of any such credit by any persan or
entity, and any application or use of any such proceeds for purposes other than those for which they were
intended shall not defeat this subordination.

(d) Entire Subordination Agreement. This Agreement constitutes the whole and only agreement
between the parties hereto with regard to the subordination of the Lease, and any applicable option(s) to
purchase or right(s) of first refusal, to the lien or charge of the Deed of Trust; there are no agreements
(written or oral) outside or separate from this Agreement with respect to the subject matter hereof: and all
prior negoliations with respect thereto, if any, are merged into this Agreement. This Agreement shall
supersede and cancel, but only insofar as would affect the priority between the Deed of Trust and the
Lease, any prior agreements as to such subordination, including without limitation those provisions, if any,
contained in the Lease that provide for the subordination thereof to the lien of a deed of trust or mortgage
affecting all or any partion of the Property.

2 LEASE. Tenant hereby covenants and agrees that, so long as the Deed of Trust remains in
force and effect:

{a) NoModification, Termination or Cancellation. Without Bank's prior written consent, which
consent shall not be unreasonably withheld or delayed, Tenant shall not; (1) consent to any maodification
of the Lease that would (i) reduce the term of the Lease, (i) reduce the rent payable or change the due
dates thereunder, (i) change any notice or cure period set forth therein or {iv) materially increase the
obligations or responsibilities of Landlord thereunder; nor (2) consent to any voluntary termination or
cancellation of the Lease; provided however, that the foregoing shall not prevent Tenant from terminating
the Lease as a result of a default by Landlord thereunder that is not cured within such time periods after

notice, as may be applicable thereto under the terms of the Lease and this Agreement.

{b)  Motice of Default. Tenant shall nolify Bank in writing concurrently with any notice given to
Landlord of any breach of or defaull by Landlord under the Lease. Tenant agrees that Bank shall have
the right (but not the obligation) to cure any breach or defauit specified in such nolice within the lime
periods set forth below, and Tenant shall not declare a default of the Lease, as to Bank, if Bank cures
such breach or default within thirty {30) days after the expiration of the time period provided in the Lease
for the cure thereof by Landlord; provided however, that if such breach or default cannot with diligence be
cured by Bank within such thirty (30) day pericd, the commencement of action by Bank within such thirty
{30) day period to remedy the same shall be deemed sufficient so long as Bank pursues such cure with
diligence.

{c) Mo Advance Rents. Tenant shall not make any payments or prepayments of rent more than
one (1) month in advance of the time when the same become due under the Lease.

{d)  Assignment of Rents. Upon receipt by Tenant of written notice from Bank that Bank has
elected to terminate the license granted to Landlord to collect rents, as provided in the Deed of Trust, and
directing Tenant to make payment thereof to Bank, Tenant shall comply with such direction to pay and
shall not be required to determine whether Landlord or Borrower is in defaull under any obligations to
Bank. Bank and Landlord acknowledge and agree that Tenant shall be entitled to rely solely upon the
written demand given by Bank referred to herein. Landlord, by appending its signature below,
acknowledges and agrees that Tenant shall be entitled to full credit under the Lease for any rents paid to
Bank in accordance with the provisions hereof to the same extent as if such rents were paid directly to
Landlord.
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(e}  Insurance and Condemnation Proceeds. In the event there is any conflict between the terms
of the Deed of Trust and the Lease regarding the use of insurance proceeds or condemnation proceeds
with respect to the Property, the provisions of the Deed of Trust shall control.

3 ATTORNMENT. If Bank or any other transferee acquires Landlord's right, title and intarest
in and to the Property pursuant to a foreclosure of the Deed of Trust or a transfer of the Property in lieu
thereof or in any other manner whereby Bank or such transferee succeeds to the interest of Landlord

under the Lease, Tenant agrees as follows for the benefit of Bank or such transferee:

{a) Payment of Rent. Tenant shall pay to Bank or such transferee all rental payments required
to be made by Tenant pursuant to the terms of the Lease for the remaining term thereof.

{b)  Continuation of Performance. Tenant shall be bound to Bank or such transferee in
accordance with all of the terms of the Lease for the remaining term thereof, and Tenant hereby attorns to
Bank or such transferee as its landlord, such aftornment to be effective and self-operative without the
execution of any further instrument immediately upon Bank or such transferee succeeding to Landlard's
interast in the Lease and giving written notice thereof to Tenant.

(] Mo Offset or Lender Liability; Acts and Omissions of Landlord, Neither Bank nor such
transferee shall be liable for, or subject to, any offsets or defenses that Tenant may have by reason of
any act or omission of Landlord as the prior landlord under the Lease, nor for the return of any sums
which Tenant may have paid to Landlord as the prior landlord under the Lease as security depaosils,
advance rentals or otherwise, except to the extent that such sums are actually delivered by Landlord to
Bank or such transferee, except that Tenant shall be entitled to exercise all remedies provided Tenant
under the Lease with respect to continuing defaults thereunder resulting from the acts or omissions of
Landlord, and arising aflter Bank has received notice of such defaulls and has not cured the same after
notice and the oppaortunity to do so, as set forth in the Lease and this Agreement. The faregoing shall not
relieve Bank or such transferee from performing the obligations of a landlord under the Lease arising afler
Bank or such transferee acquires Landlord's right, title and interest in and to the Property.

{d} Subseguent Transfer. If Bank or such transferee, by succeeding to Landlord's interest under
the Lease, becomes obligated to perform the covenants of a lessor thereunder, then, upon any further
transfer by Bank or such transferee of its interest as a lessor under the Lease, all of such obligations shall
terminate as to Bank or such transferee.

4, NOM-DISTURBANCE. In the event of a foreclosure of the Deed of Trusl, or a transfer of the
Property in lieu thereof or in any other manner whereby Bank or such transferee succeeds to the interest
of Landlord under the Lease, so long as there shall then exist no breach, default or event of default by
Tenant under the Lease: (a) the leasehold interest of Tenant shall not be extinguished or terminated by
reascn of such foreclosure; (b) the Lease shall continue in full force and effect; (c) Bank and its
successors-in-interest shall recognize and accept Tenant as the tenant under the Lease, subject to the
terms and conditions of the Lease as modified by this Agreement; and (d) Bank will not join Tenant as a
party defendant in any action or foreclosure proceeding unless such joinder is required by law to
foreclose, then only for such purpose and not for the purpose of terminating the Lease. Notwithstanding
the foregoing, Tenant and Bank agree that any option to purchase or any right of first refusal with respect
to the Property as may be provided in the Lease (if any) shall not be binding on the Bank.

5. ESTOPPEL. Tenant acknowledges and represents and certifies to Bank as follows:

{a) - Lease Effective. The Lease has been duly executed and delivered by Tenant and, subject to
the terms and condilions thereof, the Lease is in full force and effect, the obligations of Tenant thereunder
are valid and binding, and there have been no amendments, modifications or additions to the Lease

GAT1\3829WBB BURLEY PROPERTIES, LLC =3-
SABRATIGHANZ0210202059 JDalbey C-5310 ALL.cocx
(Rev.07/18)



3354979
BK 7709 PG 1225

(written or oral), other than those expressly included in the Lease definition set forth above. The Lease
constitutes the entire agreement between Landlord and Tenant with respect to the Property, and Tenant
claims na rights to the Property other than as set farth in the Lease,

(b} Mo Default. As of the date hereof and lo the best of Tenant's knowledge, (i) there exists no
breach of or default under the Lease, nor any condition, act or event that with the giving of notice or the
passage of time, or bath, would constitute such a breach or defauit, and (i) there are no existing claims,
defenses or offsets against rental due or to become due under the terms of the Lease.

(c)  NoPrepaid Rent. Mo deposits or prepayments of rent have been made by Tenant in
connection with the Lease, except as follows: Nane.

6. MISCELLANEOUS.

(a) Remedies Cumulative. All remedies provided herein are cumulative, not exclusive, and shall
be in addition to any and all other rights and remedies provided by law and by other agreements between
Bank and Borrower, Landlord or any other person or entity.

{b)  Costs, Expenses and Attorneys’ Fees. If any party hereto inslilutes any judicial or
administrative action or proceeding to enforce any rights or obligations under this Agreemenl, or seeking
damages or any other judicial or administrative remedy, the prevailing party shall be entitled fo recover
from the other party all costs and expenses, including, subject to applicable law, reasonable attorneys'
fees (to include outside counsel fees and all allocated costs of the prevailing party's in-house counsel),
whether or nol suit is brought, and if brought whether incurred at the trial or appellate level, in an
arbitration proceeding or otherwise, and including any of the foregoing incurred in connection with any
bankrupley proceeding (including without limitation, any adversary proceeding, contested maller or
motion brought by Bank or any other person) relating to Borrower, Tenant or any other person or entily.

{c})  MNaotices. All notices, requests and demands that any party is required or may desire to give
to any other party under any provision of this Agreement must be in writing delivered to each party at the
address sat forth herein, or to such other address as any party may designate by writlen notice to all
other parties. Each such notice, request and demand shall be deemed given or made as follows: (i) if
sent by hand delivery, upon delivery; (i) if sent by mail, upon the earlier of the date of receipt or three (3}
days afler deposit in the U.S. mail, first class and postage prepaid; and {iii) if sent by telecopy, upon
receipt.

(d)  Further Assurances. At the request of any party hereto, each other party shall execule,
acknowledge and deliver such other documents and/or instruments as may be reasonably required by the
requesting party in order to carry out the purpose of this Agreement, provided that no such document or
instrument shall modify the rights and obligations of the parties set forth herein.

{e) Borrower: Landlord. If Borrower and Landlord are the same, each reference in this
Agreement to Borrower or Landlord shall be deemed a reference to said person or entity in its respective
capacity.

{f) Successors, Assigns; Governing Law. This Agreement shall be binding upon and inure to
the benefit of the heirs, execuiors, legal representatives, successors, assigns and other transferees of the
parties hereto, and shall be governed by and construed in accordance wiih the laws of Ulah, without
reference to the conflicts of law or choice of law principles thereof but giving effect to federal laws
applicable to national banks.
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(g} Conflicts. In the event of any inconsistency between the terms of this Agreement and the
Lease, the terms of this Agreement shall control.

(h}  Counterparts. This Agreement may be executed in two or more counterparts, each of which
shall be deemed an original, but all of which together shall constitute and be construed as one and the
same instrument.

IN WITNESS WHEREOQF, the parties hereto, intending to be legally bound hereby, have execuled
this Agreement as of the date first written above, and as applicable, with the intention that it constitute an
instrument under seal.

TEMANT: BANK:

WELLS FARGO BANK,
C-A-L STORES CDMFAN[ESLY#C. IA MNATIONAL ASSOCIATION

By: [\""'D‘Lla"'f‘ > w“ By: Ojﬂ r-a‘ﬁ‘l"—
THOMAS W. YEARSLEY,'CEC AARON CHRISTENSEN,
VICE PRESIDENT

Address: 976 Curlew Drive Address: MAC U1701-022
Ammon, D 83406 320 A Street, 2™ Floor
|daho Falls, 1D 83402
LANDLORD:

JBE BURLEY PROPERLES, LLC

. WARD, MANAGER

Address: 876 Curlew Drive
Ammon, 1D 83406
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STATE OF IDAHO ]

COUNTY OF PZ?N‘«U\LD _;SS'

Thitirecotij wasiacknowledged before me on _‘,’?I l { Z/{ by
A vas_Wovwgr 00000 of
—_—

ature of_"ﬁ-ét'a“r}r public

My Commission Expires: 5{2‘5129_ _
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STATE OF IDAHO
} ss.

COUNTY OF ﬂi ,é:’g;: e )

L)h[s record was acknowledged before me on 5~ .2- 2227 by
3 en 88 L2l fions e Alaregenof Wells Fargo Bank,

Sz

I - : .
o \““EA"‘:; . ‘Sigeatdre of notary public
y Q.- e, -, ~3 ==
D‘?__.-"' Exdirgy %, My Commission Expires: ¢ o~ s~ 202/

Mational Association.

(Stamp)
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STATE OF IDAHO )

COUNTY OF bbn{muﬂ -
This record \‘(HHS jckn-}wledged Ib:;ore TT]EEEID 5!‘ [4 {Z ( by

CMA loms Corirn Tt "
< ,w/( /M{/ ‘
é;;, '-10

ature of notary public

My Commission Expires: '_5/2;@’/3‘{
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EXHIEBIT A
TO
SUBORDINATION, NON-DISTURBANCE,
ATTORMMENT AND ESTOPPEL AGREEMENT

Legal Description of Property:

PARCEL 1:

BEGINNING AT A POINT ON THE SOUTH RIGHT OF WAY LINE OF 500 SOUTH STREET, SAID POINT
BEING NORTH 88°48'05" EAST 110.00 FEET FROM THE SOUTHEAST CORNER OF THE INTERSECTION OF
MAIN STREET AND 500 SOUTH STREET IN BOUNTIFUL CITY, UTAH, AND SAID POINT OF BEGINNING
ALSO BEING SOUTH B84°48'05° WEST 263 .80 FEET FROM THE NORTHEAST CORNER OF LOT 4, BLOCK L,
NORTH MILL CREEK PLAT, BOUNTIFUL TOWNSITE SURVEY AND RUNNING THENCE NORTH 89°48'05"
EAST ALONG SAID SOUTH LINE 158.52 FEET: THENCE SOUTH 0°10°30" EAST 121.04 FEET; THENCE
NORTH 89°49°30" EAST 178.36 FEET, THENCE NCORTH 0°10°30" WEST 9.30 FEET; THENCE NORTH
BO*48'05" EAST 81.525 FEET TO THE WEST RIGHT OF WAY LINE OF 100 EAST STREET, THENCE SOUTH
0°10°30" EAST ALONG SAID WEST RIGHT OF WAY LINE 222 52 FEET TO AN EXTENSION OF THE NORTH
LINE OF MILLSTREAM GARDEN APARTMENTS: THENCE NORTH B7°52'35" WEST ALONG SAID
EXTENSION AND NORTH LINE OF SAID MILLSTREAM GARDEN APARTMENTS 368.28 FEET TO THE
NORTHWEST CORNER OF SAID APARTMENTS; THENCE NORTH 0°43"18" EAST 1.52 FEET TC A CERTAIN
OLD FENCE LINE; THENCE WEST ALONG SAID FENCE LINE 16036 FEET TO THE EAST LINE OF MAIN
STREET: THENCE NORTH 0°11°05° WEST ALONG SAID EAST LINE 20732 FEET: THENCE NORTH
82748'05" EAST 110.00 FEET: THENCE NORTH 0°11°05" WEST 110.00 FEET TO THE POINT OF BEGINNING,

LESS AND EXCEPT THEREFROM THAT PORTION CONVEYED TO GFI LTD. I, BY QUIT-CLAIM DEED
RECORDED JANUARY 18, 1985 AS ENTRY NO. 602685 IN BOOK 1020 AT PAGE 479 OF DAVIS COUNTY
OFFICIAL RECORDS AND MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT WHICH 1S NORTH 89°48'05° EAST 446 88 FEET AND SOUTH 0°10°30° EAST 111.80
FEET FROM THE SOUTHEAST CORNER OF THE INTERSECTION OF MAIN STREET AND 500 SOUTH
STREET IN BOUNTIFUL, UTAH, SAID POINT OF BEGINNING ALSC BEING NORTH 85°48'05" EAST ¥2.99
FEET AND SOUTH 0°10°30" EAST 111.80 FEET FROM THE NORTHEAST CORNER OF LOT 4, BLOCK L,
NORTH MILL CREEK PLAT, BOUNTIFUL TOWNSITE SURVEY AND RUNNING THENCE NORTH 88°48°05"
EAST 36.16 FEET, THENCE SOUTH 07107307 EAST 9.315 FEET: THENCE SOUTH B5°40°30" WEST 3616
FEET; THENCE NORTH 0°10°30" WEST 9.30 FEET TO THE POINT OF BEGINNING.

PARCEL Z:

BEGINMING AT A POINT ON THE EAST LINE OF MAIN STREET, SAID POINT BEING SOUTH 83748

WEST 373.89 FEET AND SOUTH 0°11'05" EAST 317.32 FEET FROM THE NORTHEAST CORNER OF LOT 4,
BLOCK L, NORTH MILL CREEK PLAT, BOUNTIFUL TOWNSITE SURVEY, IN THE CITY OF BOUNTIFUL, SAID
POINT OF BEGINMING ALSO BEING SOUTH 874.08 FEET AND WEST 2183.20 FEET FROM THE
NORTHEAST CORNER OF SECTION 30, TOWNSHIP 2 NORTH, RANGE 1 EAST, SALT LAKE BASE AND
MERIDIAN, AS ESTABLISHED BY THE DAVIS COUNTY SURVEYOR, AND RUNNING THENCE SOUTH
0%11°05" EAST ALONG THE EAST LINE OF MAIN STREET 96.50 FEET; THENCE SOUTH 88°26'20" EAST
ALONG AN CLD FENCE LINE 113.84 FEET; THENCE SOUTH 0°43'18" WEST 0.66 FEET TO A CORNER OF
THE MILLSTREAM GARDEN APARTMENTS PROPERTY; THENCE NORTH B8°49°40" EAST (NORTH
89°50r45" EAST PER MILLSTREAM GARDEN APARTMENTS) ALONG SAID PROPERTY 45.0 FEET; THENCE
NORTH 0°43"18" EAST (NORTH 0°44'23" EAST PER MILLSTREAM GARDEN APARTMENTS) ALONG SAID
PROPERTY 100.13 FEET, THENCE WEST 160.36 FEET TO THE POINT OF BEGINNING.
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PARCEL 3

BEGINNING ON THE SOUTH LINE OF PROPERTY CONVEYED TO GFILTD. H, AT A POINT SOUTH
BY4B'05" WEST 33 00 FEET AND 144 8 FEET SOUTH FROM THE MONUMENT MARKING THE
INTERSECTION OF SAID 500 SOUTH AND 100 EAST STREET, SAID MONUMENT BEING NORTH 80°52°35°
EAST 67 .86 FEET ALONG THE SECTION LINE. SOUTH 0°0725" EAST 516.71 FEET ALONG THE
CENTERLINE OF 400 EAST STREET AND SOUTH B9°48705" WEST 1675.8 FEET ALONG THE CENTERLINE
OF SAID 500 SOUTH STREET FROM THE NORTHEAST CORMNER OF SECTION 30, TOWNSHIP 2 NORTH,
RANGE 1 EAST, SALT LAKE BASE AND MERICIAN AND RUNNING THENCE SOUTH 0°10°30" EAST 222 52
FEET PARALLEL TO AND 33.00 FEET DISTANT WEST FROM THE CENTERLINE OF SAID 100 EAST
STREET TO AN EXTENSION OF THE NOHTH LINE AT MILLSTREAM GARDEN APARTMENTS 1; THENCE
MORTH 87°52'35" WEST 16.51 FEET, MORE OR LESS; THENCE NORTH 0°10'30" WEST 222 .52 FEET, MORE
OR LESS, TO THE SOUTH LINE OF THE "GFI" PROPERTY ALONG THE EXISTING WEST LINE OF SAID 100

EAST STREET, THENCE NORTH B9°48'05" CAST 16.5 FEET, MORE OR LESS, ALONG SAID SOUTH LINE
TO THE POINT OF BEGINMNING.

PARCEL 4:

THE APPURTENANT NON-EXCLUSIVE EASEMENTS AND RIGHTS OF WAY AS SET FORTH IN
"DECLARATION OF RESTRICTIONS AND GRANT OF EASEMENTS” RECORDED JULY 21, 1983 AS ENTRY
NO. 846452 N BOOK 851 AT PAGE 475 IN THE OFFICIAL RECORDS OF DAVIS COUNTY, STATE OF UTAH,
AND AS AMENDED BY THAT CERTAIN “FIRST AMENDMENT TO DECLARATION OF RESTRICTIONS AND
GRANT OF EASEMENTS AND DEVELOPMENT AGREEMENT™, RECORDED MARCH 19, 1984 AS ENTRY NO.
666004 IN BOOK 992 AT PAGE 477; BY THAT CERTAIN "SECOND AMENDMENT TC DECLARATION OF
RESTRICTIONS AND GRANT OF EASEMENTS AND DEVELOPMENT AGREEMENT", RECORDED
NOVEMBER 02, 1004 AS ENTRY NO. 686747 IN BOOK 1011 AT PAGE 1090; AND BY THAT CERTAIN
"AGREEMENT AND THIRD AMENDMENT TO DECLARATION OF RESTRICTIONS ANMD GRANT OF
EASEMEMNTS", RECORDED JUNE 24, 1988 AS ENTRY NO. 820004 IN BOOK 1242 AT PAGE 822, ALL OF
OFFICIAL RECORDS OF DAVIS COLINTY, STATE OF UTAH.

PARCEL &:

THOSE EASEMENTS AND RIGHTS OF WAY FOR STORM DRAINAGE AND STORM DRAINAGE LINES AS
SET FORTH IN "EASEMENT", RECORDED MARCH 12, 1984 AS ENTRY NO. 666408 IN BOOK 981 AT PAGE
857 AND IN THAT CERTAIN DOCUMENT ENTITLED "EASEMENT AGREEMENT®, RECORDED AUGUST 17,
1084 AS ENTRY NO. 600624 IN BOOK 1002 AT PAGE 034 OF OFFICIAL RECORDS OF DAVIS COUNTY.

PARCEL IDENTIFICATION NO. 03-036-0124.
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