E 3507144 B 8132 P 597-636

3507144 RICHARD T. MAUGHAN
BK 8132 PG 597 DAVIS COUNTY, UTAH RECORDER
11/10/2022 2:08:00 PM

FEE $40.00 Pgs: 40
DEP eCASH REC'D FOR INWEST TITLE SERVICE!

[nVes-£ 252

This Tnstrument Prepared By

And After Recording Return To

Lisa C. Grimes

Assistant General Counsel

RGA AMERICAS INVESTMENTS 1.1.C
c/o RGA Morigage Loan Servicing

16600 Swingley Ridge Road
Chesterfield, Missour 63017

APN: 15-037-0001

DEED OF TRUST, SECURITY AGREEMENT

AND FIXTURE FILING
(Utah)

(Loan No, 73101411}

THIS DEED OF TRUST, SECURITY AGREEMENT AND FIXTURE FILING (*Deed of
Trust”) made this O} day of November, 2022, by 440 S, MAIN EQUITY LLC, a Delaware
imited liability company, whose address 15 466 Central Avenue, 2" Floor, Cedarhurst, New York
11516 (the “Trustor™), to CHICAGO TITLE INSURANCE COMPANY, whose address 15 10 5.
LaSalle Street, Ste. 3100, Chicago, Hlinois 60603 (the “Trustee™), for the benefit of RGA
AMERICAS INVESTMENTS LLC, a Missouri limited lability company, (the “Beneficiary™),
whose address is ¢/o RGA Mortgage Loan Servicing, 16600 Swingley Ridge Road, Chesterfield,
Missourt 63017,

WITTNESSETH

WHEREAS, Trustor is indebted to Beneficiary in the sum of NINE MILLION FOUR
HUNDRED THOUSAND AND 00100 DOLLARS ($9.400,000.00) in lawlul money of the
United States (such indebtedness being hereafter referred to as the “Loan™), and has agreed to
repay to Beneficiary, or to its arder, said sum with interest thereon at the rate of five and forty-
four hundredths percent (5.44%) per annum according to the terms of that certain promissory
note of even date herewith, maturing December [, 2027, and which has been executed and
delivered by Trustor to Beneficiary (the “Note™).

WHEREAS, Beneficiary, as a condition precedent to the extension of credit and the
making of the Loan has required that Trustor provide Beneficiary with security for the repayment
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of the Loan as well as for the performance, obscrvance and discharge by Trustor of various
terms, covenants, conditions and agreements made by Trustor to, with, in favor of and for the
benefit of Beneficiary with respect to the indebtedness evidenced by the Note and as provided in
any and all other documents and agreements entered into in connection with and as security for the
Mote (collectively the “Loan Documents™).

NOW, THEREFORE, Trustor, in consideration of the sum of Ten Dollars ($10.00) and
other valuable consideration in hand paid, the receipt whereof is hereby acknowledged, and the
further consideration, uses, purposes and trusts herein set forth and declared, has granted, bargained
sold and conveyed, and by these presents does hereby grant, bargain, sell and convey unto said
Trustee, its successors and assigns, for the benefit of Beneficiary, with power of sale, IN TRUST,
FOREVER, all of the following desenbed property known and numbered as 440 South Main Street,
with all buildings and improvements thereon and hereafier placed thereon, situated in the City of
Clearfield, County ol Dawvis, and State of Utah, and being more particularly described on Exhibit A
attached hereto and incorporated herein by reference.

Together with all easements, rights of way, gores of real estate, streets ways, alleys,
passages, Water Rights (as hereinafter defined), and all estates, rights, titles, mterests, privileges,
hberties, tenements, hereditaments and appurtenances to the above described property belonging, or
in anywise appertaining, including any afler-acquired utle, franchises, mincrals, licenses or
easements, and also together with all right, title and interest of Trustor, from time to time, in and to
any and all buildings, and all rents, issues and profits thereof, real estate fixtures, equipment and
improvements, thereon or which may hereafter he placed thereon or attached thereto, including, but
not limited to, any equity which may be acquired by Trustor in any such fixtures or equipment as a
result of the making of installment payments on account of the purchase of the same, and all the
interior improvemnents and fixtures, movable or immaovable of every kind and description in and
upon said property or which may hereafter be placed in or upon the same or used in connection
therewith, ali of which property, together with any and all additions thereto and replacements
thereof, shall be deemed to be fixtures and an accession to the freehold, and a part of the realty as
between the parties hereto and all persons claiming by, through or under them, and shall be deemed
a portion of the security for the indebtedness evidenced by the Note and secured by this Deed of
Trust and shall hereafier be referred to as the “Real Estate,” the specific enumerations herein are not
to be construed as limiting the general. As used hercin, “Water Rights” means all sewer rights,
waters, water courses, water rights and powers belonging and/or appertaining to the property
described in Exhibit A hereto.

AND Trustor does hereby irrevocably grant and convey unto Beneficiary a continuing
security interest in all of Trustor’s night, title and interest in and to each of the following, whether
now owned or in existence or hereafter acquired or anising: (1) machinery, equipment, fixtures,
filtings, appliances, furmiture and articles of real, personal or mixed property of every kind and
nature whatsoever used or usable in the operation of or related to the Real Estate, including, but
not limited to, and to the extent not classified as real estate fixtures for purposcs of the definition
of Real Estate set forth above, all heating, ventilating, air conditioning, plumbing and lighting
73101411:8303
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systems and equipment, ranges, refrigerators, dishwashers, food and beverage appliances,
shades, drapes, mirrors, carpeting, lincleum, tables, chairs, beds, dressers, soflas, sprinkling
systems, fire prevention and/or fire-extingwishing apparatus, all electrical and communications
systems and cquipment, and all cleaning, laundry, lawn and other maintenance systems and
equipment; (i) all accounts, contract rights, general intangibles, payment intangibles,
instruments, documents, chattel paper, accounts receivables, supporting obligations, deposits,
fees, charges and other payments, income, and cash receipts relating to the Real Estate; (i) all
substitutes and replacements for, accessories, accessions, altachments, and other additions to, and
all raw materials, supplies, work in process, tools, parts, and equipment of any nature and
description used or which might be used in connection with any of the foregoing; (iv) all
products and proceeds of any of the foregoing, including, without limitation, all payments under
any insurance policies and any indemnity, warranty or guaranty relating to any of the foregoing;
{v} any management agreements, and related agreements and documents, and all general
intangibles and other rights arising from or in connection with all such agreements (including
any rights of first refusal, options to purchase or similar rights, and any nght of first refusal
arising under applicable bankruptcy law), and all products and proceeds thereof and additions
thereto; (vi) ali of Trustor's books and records pertaining to the Real Estate and/or any of the
foregoing, including computer-readable memory and any computer hardware or software
necessary to access and process such memory; and (vii) all other personal property which Trustor
may now own or hereinafter acquire, wherever located, used or usable in the operation of or
relating to the Real Estate (all of said property being hereafter referred to as the “Personal
Property™; all of the Real Estate and all of the Personal Property shall be hereafier referred to
collectively as the "Property™).

TO HAVE AND TO HOLD THE PROPERTY IN TRUST, WITH THE POWER OF
SALE AND RIGHT OF ENTRY AND POSSESSION, for the purpose of secuning {a) the payment
of the above described Note and indebtedness and/or any modifications, extensions or renewals
thereof, (b) the payment by Trustor to Beneficiary, as herein provided, of all sums expended or
advanced by Beneficiary pursuant to any term or provision hereof, and (c) the performance of each
stipulation, condition, covenant and agreement of Trustor herein contained or as provided in any of
the other Loan Documents. For purposes of Utah Code Annotated Section 57-1-28, Trustor
agrees that all default interest, late charges, swap obligations and similar amounts, if any, owing
from time to time under the Note, this Deed of Trust, or any other Loan Document shall
constitute a part of and be entitled to the benefits of Beneficiary's lien upon the Property and
Beneficiary may add all such amounts to the principal balance of the Note, in its sole discretion,
and Beneficiary may include such amounts in any credit which Benehciary may make against its
bid at a foreclosure sale of the Property pursuant to this Deed of Trust. This Deed of Trust shall
also constitute a security agreement and fixture filing, as those terms are defined in the Uniform
Commercial Code of the State of Usah and of any other state(s) in which the Personal Property
and/or Trustor 15 located (as such Uniform Commercial Code now or hereafter exists, the
*UJCC™), and since some ol the property 1s or is to be become fixtures on the Real Estate, this
Deed of Trust shali also be effective as a financing statement (as contemplated by Utah Code
Annotated Section T0A-9a-502) filed as a fixture filing with respect to all fixtures included in the
T3141141 193038
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Property, executed by Trustor (as “debtor™) n favor of Beneficiary (as “secured party™);
information relating to the security interest created hercby may be obtained from Beneficiary, the
secured party hereunder, at the address of Beneliciary set forth above.

AND WHEREAS TRUSTOR EXPRESSLY COVENANTS AND AGREES WITH
BENEFICIARY AS FOLLOWS:

Te pay promptly all and singular the principal and mterest, and other sums of money
payable by virtue of said Note and under the terms and conditions of this Deed of Trust,
on the days respectively that the same severally become due, and to perform each and
every stipulation, agreement, covenant, and condition in said Note and this Deed of
Trust and security agreement contained.

(1) To properly care for and keep said Property in good condition and repair; (ii) not
to remove or demaolish or, permit the removal or demolition of any building or
improvement thereon; (i) to complete in a good and workmanlike manner any
building which may be constructed thereon and to pay when due al} claims for labor
performed and materials furnished therefor; (1v) to comply with all laws, ordinances
and regulations governing the use of said Property: (v) to allow Beneficiary to inspect
the Property at any reasonable time; (vi) not to commit or permit any waste or
deterioration thereof; (vii) to do any other act or acis, all in a timely and proper
manner, which, [rom the character or use of said Property, may be reasonably
necessary to protect and preserve said Property; (viii) to do any and all acts all in a
timely and proper manner, requested by Beneficiary to protect and preserve the
secunty interests granted hereunder including, without hmitation, the authentication,
execution, communication and delivery of one or more financing statements and
continuation statements pursuant to the Uniform Commercial Code of the State(s)
where the Property and/or Trustor is located (as such Code now or hereafler exists),
in a form satisfactory 1o Beneficiary, and the payment of the cost of filing said
statements in all public offices requested by Beneficiary; and (ix) to do any and all
acts as shall hereafier be reasonably requested by Beneficiary to effectuate the intent
hereof and to render all of the Property available for the security and satislaction of
the indebtedness secured hereby and to enable Trustee or Beneficiary to sell and/or
convey the Property pursuant to the terms hereof. Trustor expressly authorizes
Beneficiary to file and/or record one or more financing statements and continuation
statcments 10 jurisdictions deemed appropriate by Benelciary in its reasonable
judgment in order to create, perfect and preserve the sccurity interest of Beneficiary
in the Personal Property and fixtures. Trustor hereby agrees that such financing
statements filed by Beneficiary may describe the Personal Property in any way
Trustor may determine appropnate. including, without himitation, as “all assets” of
Trustor or words of simular efTect.

T4 1:93039
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A. Trustor shall keep the buildings and other insurable Property now or hereafter
erected or otherwise placed in or on said Real Estate, insured as may be required from
time to time by Beneficiary, against loss or damage by fire and windstorm, and to carry
any other kinds of surance in amounts and for periods as from time to ime may be
required by Beneficiary, all such insurance to be in forms and in sums (not less than
sufficient to averd any claim on the part of the insurers for co-insurance), including, but
not limited to the following:

“Open Perils,” “Special Form,” or “Special Perils” property insurance coverage in an
amount not less than one hundred percent (100%) of the replacement cost of all
insurable ¢lements of the Real Estate and of all tangible Personal Property, with
coinsurance waived, or if a coinsurance clause is in effect, with an agreed amount
endorsement acceptable to Beneficiary. Coverage shall extend to the Real Estate and
to all tangible Personal Property,

If any boiler or other machinery is located on or about the Real Estate, broad form
boiler and machinery coverage, including a form of business income coverage.

If the Property 1s located in a special flood hazard area (an area within the 100-year
floodplain) according to the most current tlood insurance rate map i1ssued by the
Federal Emergency Management Agency and if flood isurance is available, the flood
insurance coverage on all insurable elements the Property.

A form of business income coverage in the amount of eighty percent (80%) of one
year's business income from the Property,

Commercial general hability coverage (which may be in the form of umbrella‘excess
liability insurance) with a One Million Dollar ($1,000,000} combined single limit per
occurrence and a minimum aggregate limit of Two Million Dollars ($2,000,000).

Terrorism coverage if such insurance 15 available at commercially reasonable rates
and the subject hazards are commonly msured against at the time by prudent
institutional lenders for real properties similar 10 the Property and located in and
around the region in with the Property is lecated: provided, however, that if the
premium for the terrorism coverage i$ no more than two hundred percent (200%) of
the premiums for all other property insurance coverage required hereunder it will be
deemed to be commercially reasonable.

Such additional coverages appropriate to the property type and site location as
Beneficiary may require. Additional coverages may include earthquake, windstorm,
mime subsidence, sinkhole, personal property, supplemental hability, or coverages of
other property-specific nsks.

TRGT41 193034
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B. Each coverage required under this Section shall be primary rather than
contributing or secondary to the coverage Trustor may carry for other properties or nsks;
provided, however, that blanket coverage which otherwise complies with this Section shall be
acceptable if (i} the policy includes limits by property location, and (i1) Beneficiary determines,
in the exercise of its sole and absolute discretion, that the amount of such coverage is sufficient
in light of the other risks and properties insured under the blanket policy. The maximum
deductible on each required coverage or policy is One Hundred Thousand Dollars ($100,000).

C. On all property insurance policies and coverages required under this Section
(including coverage against loss of business income), Beneficiary must be named as “first
mortgagee” under a standard non-contributing mortgagee clause and such other endorsements or
provisions satisfactory to Beneticiary as required to make loss pavable to Beneficiary as its interes:
may appear. On all hability policies and coverages, Beneficiary must be named as an “additional
insured.” Beneficiary shall be referred to verbatim as follows: RGA AMERICAS
INVESTMENTS LCC, a Missouri limited liability company, and its successors, assigns, and
affiliates; as their interest may appear; ¢/o RGA Mortgage Loan Servicing, 16600 Swingley Ridge
Road, Chesterfield, Missouri 63017,

D. Each insurance carrier providing insurance required under this Section must have,
independently of its parent’s or any reinsurer’s rating, a General Policyholder Rating of A, and a
Financial Rating of X or better, as reported in the most current issue of Best's Insurance Guide,
or as reported by Best on its internet web site. All insurance policies required hereunder shall not
include exclusions for terronsm coverage or mold coverage,

E. All policies must require the insurance carrier to give Beneficiary a minimum of
ten (10) days’ notice in the event of modification, cancellation or termination for nonpayment of
premium and a minimum of thirty (30) days’ notice of nonrenewal. Trustor shall report to
Beneficiary immediately any facts known 1o Trustor that may adversely affect the
appropriateness or enforceability of any insurance contract, including, without limitation,
changes in the ownership or occupancy of the Property, any hazard to the Property and any
matters that may give rise to any claim. Prior to expiration of any policy required under this
Section, Trustor shall provide either (a) an original or certified copy of the rencwed policy, or (b)
a “binder,” an Acord 28 (real property), Acord 27 (personal property) or Acord 25 (hability)
certificate, or another document satisfactory to Beneficiary conferring on Beneficiary the rights
and privileges of mortgagee. If Trustor meets the foregoing requirement under clause (b), Trustor
shall supply an original or certified copy of the onginal policy within ninety (90) days. All
binders, certificates, documents, and onginal or certified copies of policies must name Trustor as
a named insured, must include the complete and accurate properly address and must bear the
original signature of the issuing insurance agent.

k. Trustor promptly shall give notice by registered mail 10 Beneficiary of any loss or
damage to smd Property and shall not adjust or settle such loss without the written consent of
Beneficiary. Should any loss occur to the Property or in the event the improvements on the Property
TA101411 §3039
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are damaged or destroyed, in whole or in part, by fire or other casualty, the insurance company or
companies are hereby directed by Trustor to make payment for such loss to Beneficiary only, and
not to Trustor and Beneficiary jointly, and Beneficiary is hereby appointed attorney in fact for
Trustor to make proof of Toss if Trustor fails to do so promptly, and to receipt for any sums collected
under said policies. Following the occurrence of fire or other casualty, Trustor, regardless of
whether insurance procecds are payable under the policies or, if paid, are made available to
Trustor by Benefictary, shall promptly proceed with the repair, alteration, restoration,
replacement or rebuilding of the improvements as near as possible to their value, utility,
condition and character prior to such damage or destruction and such repairs, alterations,
restoration, replacement and rebuilding shall be satistactory to Beneficiary, Except as expressly
set forth herein, any insurance proceeds paid to Trustor or Beneficiary as result of any loss or
damage to the Property shall, at the option of Beneficiary, be applied as payment on the
indebtedness hereby secured, be used for the restoration or repair of the Property, or be released to
Trustor, as Beneficiary may elect in its sole and absolute discretion. Such application or release
shall not cure or waive any default or notice of default hereunder or invalidate any act done pursuant
to such notice. Beneficiary shall not be responsible for any insurance upon the said Property or the
callection of any insurance money or for the insolvency of any insurer.

G. Unless Trustor provides Beneficiary with evidence of insurance coverage as
required by this Deed of Trust, Beneficiary may purchase, at Trustor’s expense, insurance to
protect ils interest. This imsurance may, bul need not, also protect Truslor's interest. 1 the
improvements become damaged, the coverage Beneficiary purchases may not pay any claim
Trustor makes or any claim made against Trustor. Trustor may later cancel this coverage by
providing Beneficiary with evidence that it has obtained property coverage clsewhere. The cost
of the insurance purchased by Beneficiary may be added to the indebtedness and thereafier the
default rate shall apply to this added amount. The effective date of coverage may be the date any
prior coverage lapsed or the date Trustor failed to provide proof of coverage. The coverage
Beneficiary obtains may be considerably more expensive than insurance Trustor might have
obtained on its own and may not satisfy any need for property damage coverage or any
mandatory liability insurance requirements imposed by applicable law.

H. Trustor hereby assigns to Beneficiary all monies recoverable under each insurance
policy required under this Section, and Beneficiary agrees that in the event of loss or damage to the
Property or the improvements located thereon, the amount collected under any policy of insurance
shall be made available for the restoration or repair of the Property under the following
conditions: (1) such restoration or repair is completed in conformance with the provisions of any
lease affected by the casualty (the “Lease™) and provided that such Lease remains in full force
and effect; (11) such restoration or repair commences within ninety (90) days from the event
necessitating the restoration or repair, or such earlier time required by said Lease, and 1s
completed within the time required by said Lease, but no later than one (1) year from the date of
the casualty and at least one (1) year prior to the Maturity Date (as such term 1s defined in the
Naote), (11) no default, which is continuing beyond the expiration of any notice and cure period,
exists under the Note or any of the Loan Documents; (iv) the insurance proceeds shall be held by
T301411:93030
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Beneficiary and disbursed in accordance with such safeguards and funds disbursement
arrangements as are reasonably satisfactory to Beneficiary, which may include, but not be
limited to a retainage of ten percent (10%) and shall provide for the disbursement of required
contraclor progress payments, (v) Benehciary 1s provided with reasonable assurance that the
restoration will be completed and that no liens of mechanics and/or materialmen will be allowed
to be filed agamnst the Property for any such labor or materials; (vi) if Beneficiary determines, in
its sole and absolute discretion, that the amount of insurance proceeds are not sufficient to pay
the estimaied cost of repair or restoration of the Property, Trustor shall deposit with Beneficiary
sufficient funds as necessary to make up the deficiency between the amount of the insurance
proceeds and the cost of the repair or restoration; (vii) Guarantor (as defined in the Separate
Guaranty of Carveout Obligations dated as of the date hereof) shall furnish Beneficiary with a
completion guaranty in a form satisfactory to Beneficiary; and (viii) the laws, ordinances and
regulations applicable with respect to the Property permit the improvements located on the
Property to be rebuilt 1o substantially rdentical size, condition and use as existed prior to the
casualty and allow the improvement to occupy the same area as existed prior to the casualty.

e To pay at least ten (10) days before they become delinquent, all taxes (both general and
special), assessments and governmental charges of any kind levied or assessed or that
become a lien against the above described Property, or any part thereof; to promptly
furnish Beneficiary the receipts or such other evidence of payments as might be required
by Beneficiary showing such payment; to allow no payment of any taxes, assessments or
governmental charges by a third party with subrogation attaching, and not permit the
said Property, or any part thereof, to be sold or forfeited for any tax, assessment or
governmental charge whatsoever. Any irregularity or defects in the levy or assessment
of taxes, assessments and governmental charges paid by Beneficiary are hercby
expressly waived and receipt by the proper officer shall be conclusive evidence both as
to the amount and validity of such payments,

e A If requred by Beneficiary, Trustor shall also make monthly deposits with
Beneficiary in a non-interest bearing account, together with and in addition to inferest
and principal mstallments, of an amount equal to the taxes and assessments which may
be levied or assessed against the Property, and insurance premiums next due, less
amount already deposited therefor, divided by the number of months to elapsc prior to
the date when such taxes, assessments and insurance premiums will become due and
payable. The amount of such taxes, assessments and insurance premiums, when
unknown, may be estimated by Beneficiary. Provided no default then exists beyond any
applicable notice and cure period, such deposits, to the extent that they are sufficient,
shall be used by Beneficiary 1o pay when due such taxes. assessments and insurance
premiums, of which Beneficiary has notice.  Any insufficiency of such account 1o pay
such charges when due shall be paid by Trustor to Beneficiary on demand. 1f there is
any default by Trustor under the provisions of this Deed of Trust which continues
beyond the applicable notice and cure period, if any, and Beneficiary declares all sums
secured hereby 1o be due and payable, Beneficiary may then apply any funds in said

T31411-93039
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account against the indebtedness secured hereby in such manner as Bencficiary may
clect. The enforceability of the covenants relating to taxes, assessments and insurance
premiums herein otherwise provided shall not be affected except insofar as those
obligations have been met by compliance with this paragraph. Beneficiary may, from
time lo time, at its option, waive, and afier any such waiver reimstate, any or all
provisions hereof requiring such deposits by notice to Trustor in writing. While any
such waiver is in effect Trustor shall pay taxes, assessments and insurance premiums as
herein elsewhere provided. Any irregularities or defects in the levy or assessment of
taxes and assessments paid by Beneficiary are hereby expressly waived and receipt by
the proper officer shall be conclusive evidence both as to the amount and validity of
such payments. If the amount held by Beneficiary for the payment of taxes, asscssments
and insurance premiums pursuant to this Section exceeds the amount due, such excess
shall be held, disbursed or credited as required by and in compliance with applicable
law.

B. Notwithstanding the provisions above, the Beneficiary shall waive the
requirement of Trustor to escrow monthly deposits for taxes, assessments, governmental charges,
or insurance premiums, but only so long as the all of the following circumstances remain to be in
fact the case: (1) no default shall exist under the Note and/or this Deed of Trust or any other
instrument executed in connection with the Note beyond any applicable notice and cure period;
(11) the taxes and assessments upon the Real Estate are to be kept paid as called for under Section
4 of this Deed of Trust and the Beneficary is to be promptly provided with receipts evidencing
such payment; and (i1} the Premises is to be kept insured as called for under Section 3 of this
Deed of Trust, and the Beneficiary is to be kept furnished with nghts-conferring evidence
establishing such insurance coverage. The Beneficiary reserves the right to require such monthly
deposits as provided above in this Deed of Trust at any time in the event the above-mentioned
circumstances (1), (i), and (i11) do not in fact exist.

+ To pay (1) all charges or debts and interest thereon, which constitute hiens of equal rank
with or have any preference or prionty over the lien of this Deed of Trust, and (1) all
costs, fees and expenses of these Trusts, including cost of evidence of tille, reasonable
attorneys” fees incurred by Beneficiary in enforcing the provisions of this Deed of Trust,
Trustee’s fees and publication fees in connection with sale, whether completed or not.

s To promptly pay and settle or cause to be removed any claim and to appear in and
defend any acton or proceeding affecting the Property covered by this Deed of Trust,
the interest of Beneficiary hereunder; and to pay all costs and expensces, including cost of
evidence of title and attorneys’ fees in a rzasonable sum, in any such action or
proceeding in which Beneficiary and/or Trustee may appear

« To repay, within ten (10) days from Beneficiary’s demand therefor, all sums advanced
or expended by Beneficiary under the provisions of this Deed of Trust, with interest

thereon from the date of advancement until repaid at the after-default rate of interest
TRI01411-92039
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then applicable under the Note sccured hereby, afl of which sums shall be sceured
hereunder and shall be payable forthwaith.

. AL A default, for which no notice and cure penod shall be given, shall exist
hereunder upon the occurrence of any of the following events:

Trustor's failure to pay, or to cause to be paid, (a) any regular monthly payment of
principal and interest under the Note, together with any required monthly escrow
payment, on or before the tenth (10™) day of the month in which it is due, and (b) all
amounts due and owing under the Note and other Loan Documents on the Maturity
Date (as defined in the Note);

Trustor's failure to pay, or to cause to be paid, the Indebtedness due under the Note
upon maturity as a result of acceleration under Section 10.1v hercof;

Trustor’s failure to pay, or to cause to be paid, within ten (10) business days of
Beneficiary's demand, any other amount required under the Note, this Deed of Trust
or any of the other Loan Documents;

Beneficiary's discovery that any representation made by Trustor in any Loan
Document was materially untrue or misleading when made, if the misrepresentation
either was intentional or is not capable of being cured as described in Subsection 9B
helow;

The occurrence of any sale, conveyance or transfer in violation of the provisions of
Section 21 hereof;

Trustor or any party liable for the payment of the Indebtedness, or any part thereof,
files a voluntary petition in bankruptcy, makes an assignment for the benefit of any
creditor, or is declared bankrupt or insolvent, or il a credilor’s or deblor’s petition
affecting said Property, filed pursuant to the provisions of the Bankruptcy Act, as
amended, is approved, or if the Property, or any part thereof are placed under the
contro] or in the custody of any court, receiver or trustee, or if Benefliciary shall be
made a party to or shall intervene in any action or proceeding affecting the Property
or the title thereto or the interest of Beneficiary under this Deed of Trusi;

The existence of any default under any other Loan Document which continues
beyond the expiration of the applicable notice and cure period, if any: or

The failure of Trustor to fully protect, insure, preserve and cause continued
performance and fulfillment of the terms, covenants or provisions in any lease of the

Property that is required 1o be performed or fulfilled by the landlord under said lease.

TRIOHAT 193059



J507144
BK §132 PG 607

Loan Mo, 73101411 Page 11

which breach, default or failure continues bevond the applicable notice and cure
period, il any, under the relevant Jease.

B. Except as expressly set forth in Section 9.A or elsewherc in the Loan Documents, a
default shall exist under this Deed of Trust and the other Loan Documents, in the event Trustor
should fail or refuse to do any act which Trustor is obligated to make or do hereunder or under the
terms of the other Loan Documents, at the time and in the manner herein provided or in the event
of any wviolation of the terms and provisions of any of the Loan Documents and such failure,
refusal or violation continues for more than fifteen (15) days after Beneficiary provides Trustor
written notice thereof (or, 1if such default is of such a nature that it cannot be cured with due
diligence within fifteen (15) days, Trustor shall fail or refuse to commence such cure within said
fifteen (15) day period and thercafter diligently in good faith pursue the same to completion; in
no event, however, shall the cure period, as extended hereby, exceed sixty (60) days}. During the
cure period, Trustor has the obligation to provide on demand satisfactory documentation of its
effort to cure, and, upon completion, evidence that the cure has been achieved. All notice and
cure periods provided in this Deed of Trust shall run concurrently with any nolice or cure periods
provided by law,

ks Notwithstanding anything to the contrary in this Deed of Trust, Beneficiary shall
have no obhigation to provide Trustor written notice of any failure or refusal by Trustor to do any
act, which he is obligated hereunder to make or do, if Trustor is in defaunlt for substantially the
same non-monetary default more than twice within any twelve (12) month period; in such event,
solely at Beneficiary’s election, and without further notice, Trustor shall not have any right to
cure such repeated non-monetary default during said twelve (12) month period, and Beneficiary
shall have all rights and remedies as provided herein.

# In the event of a default under this Deed of Trust or under any of the other Loan
Documents, which default continues beyvond the applicable notice and cure period, if
any, Beneficiary shall, without notice or demand upon Truster, and without releasing
Trustor from any obligation hereunder. pursue all rights and remedies provided herein,
or at law or equity and may, al Beneficiary's option:

Make or do the same in such manner and to such extent as may be deemed necessary
by Beneficiary to protect the Property covered by this Deed of Trust and enter upon
the Real Estate or any other premises where the Property is loceted to inspect, repair,
protect and care for the Property and advance such sums of money for that purpose as
by Beneficiary may be deemed necessary or advisable.

Commence, appear in or defend any action or proceeding affecting or purporting to

allect the Property covered by this Deed of Trust, or the lien or validity of this Deed
of Trust, whether brought by or against Trustor or Beneficiary.

FEN IR IRk
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Fay, purchase, contest or compromise any claim, debt, lien, charge or encumbrance
which adversely affects the Property covered by this Deed of Trust or the lien or
validity of this Deed of Trust, the interests of Beneficiary or the rights, powers and
duties of Trustee hereunder.

Declare the unpaid principal balance of the Note to be immediately due and payable,
together with all accrued interest on thereon, all costs of collection (including
reasonable attorneys’ fees and expenses) and all other charges due and payable by
Trustor under the Note or any other Loan Document. Except as required by law, no
notice of acceleration shall be required in order for Beneficiary to exercise its option
to accelerate the indebtedness in the event of a default.

To the extent permitted by law, enter upon the real estate and take exclusive
possession of the real estate and of all books, records and accounts, all without notice
and without being guilty of trespass, but subject to the rights of tenants in possession
under the lease(s) in effect with respect to the Property. If, without Beneficiary’s prior
written permission, Trustor remains in possession after default Beneficiary may,
without notice to Trustor, invoke any and all legal remedies to dispossess Trustor.

Hold, lease, manage, operate or otherwise use or permit the use of the real estate in
such manner and for such time as, under the circumstances, Beneficiary may deem to
be prudent and apply all rents, income and profits thercof in accordance with the
provisions of the Assignment of Leases and Rents dated of even date herewith.

Apply to a court of competent junisdiction for the appointment of a receiver of the
Property, ex parte without notice to Trustor, whether or not the value of the Propertly
exceeds the indebtedness secured hereby, whether or not waste or deterioration of the
Property has occurred, without regard to the solvency or insolvency of Trustor or any
Guarantor and whether or not other arguments based on equity would justify the
appointment.  Trustor irrevocably, with knowledge and for valuable
consideration, consents to the appointment of a receiver, with or without notice,
which netice is hereby expressly waived. [n connection with any action brought by
Beneficiary for appointment of a recerver as allowed herein, Trustor hereby consents
to and confesses to the jurisdiction and venue of any competent court within the State
of Utah. Any such receiver shall have all the rights and powers customarily given to
receivers in Utah, including the rights and powers granted to Beneficiary by this Deed
of Trust, the power to maintain, lease and operate the Property on terms approved by
the count, and the power to collect all remts, income and prohits generated by the
Property and apply them to the indebtedness secured hereby or otherwise as the court
may direct. Any money advanced by Beneficiary in connection with any such
receivership shall be a demand obligation owing by Trustor to Beneficiary, shall bear
interest from the date of such advance at the Default Rate, shall be added to the
principal balance of the Note and shall become part of the indebtedness evidenced
TIN00AE ] 3039
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thereby. Once appointed, a recelver may at Beneficiary’s option remain in place until
the indebtedness has been paid in full, including the time covered by foreclosure
proceedings and the period of redemption, if any.

Trustor hereby represents and warrants 1o Bencficiary that:

Trustor has good and marketable title to the Real Estate in fee simple absolute,
subject only to those exceptions specifically approved by Beneficiary as shown on the
mortgagee’s policy of title insurance for this loan (the “Permitted Exceptions™).

I'his Deed of Trust is a valid and enforceable first lien and sccurity interest in the
Property, subject only to the Permitted Exceptions.

Trustor, for itself and its successors and assigns, hereby agrees to warrant and forever
defend, all and singular, all of the Property and property interests granted and
conveyed in trust pursuant to this Deed of Trust, against every person whomsoever
lawfully claiming, or to claim, the same or any pait thereof.

The representations, warranties and covenants above shall survive foreclosure of this
Deed of Trust, and shall inure to the benefit of and be enforceable by any person who may
acquire title to the Property pursuant to any such foreclosure or deed in heu of foreclosure.

Trustor further represents, warrants and covenants to Beneficiary, now and during the
term of the Loan, as follows:

There 18 no pending or, to the best of Trustor’s knowledge, threatened, litigation,
action, proceeding or investigation, including, without limitation, any condemnation
proceeding, against Trustor, or any person(s) or entities comprising Trustor, or the
Property before any court, governmental or quasi-governmental, arbitrator or other
authority.

Access to and egress from the Property are available and provided by public streets,
and Trustor has no knowledge of any federal, state, county, municipal or other
governmental plans 1o change the highway or road system adjacent to the Property or
to restrict or change access from any such highway or road to the Property.

Trustor 15 and shall remain duly organized, validly existing and in good standing in its
state of ongination, as applicable, and 1s duly authorized to transact business in and is
in good standing in the State of Utah.

The execution, delivery and performance by Trustor of this Deed of Trust, the Note,
and any documents executed in connection with such Note are within Trustor’s power
and authority and have been duly authorized by all nccessary action.

7310140 0-93039
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Adequate utilities services exist for the full and beneficial development, ownership,
use, occupancy. operation and maintenance of the Property and Trustor is not in
default of any obligation to any utility scrvice provider.

The Property is appropriately zoned to permit the development, use and operatien of
the Property as it is currently operated as a matter of right and not as & non-
conforming use, and the Properly complies in all respects with all requirements,
conditions, restrictions, zoning ordinances and regulations applicable to the Property.

Trustor 1s now, or will hereafter be, the absolute owner and in possession of all the
Personal Property, and that such Personal Property is free from any adverse liens,
encumbrances or securily interest, and this Deed of Trust will remain a first lien upon
all of the Personal Property, subject only 1o those exceptions specifically approved by
Beneficiary; the specific enumerations herein not hmiting the general.

Trustor and the Property is and shall remain under the “Legal Control™ of MICHAEL
HAAS and/or ADRIAN HAAS and the Property shall be managed at all times by
Trustor or by a financially sound, professional property management company,
experienced in managing properties similar in lype and quality o the Property or
another property management company approved in writing by Beneficiary. As used
herein “Legal Control” means the power, either directly or indirectly, to exercise the
authority of Trustor, both as an entity and as owner of the Property, either as the
majority sharcholder of the common stock of a corporation, as the sole general
partner of a limited partnership, as the managing general partner of a general
partnership, or as the manager or managing member of a limited liability company,
provided the person or entity exercising such authority cannot be divested of such
authority, except for cause.

The Property shall be used for commercial rather than residential, personal, family,
household or agricultural purposes and shall not beceme homestead property of
Trustor or any other person.

Trustor shall operate and maintain the Property independently from other land and
improvements not included within or located on the Real Estate. In fulfilling this
covenant, Trustor shall neither take any action which would make 1t necessary to own
or control any property other than the Property in order to meet the obligations of the
landlord under any lease of the Real Estate, or in order to comply with any applicable
laws, regulations or ordinances, nor take any action which would cause any land or
improvements other than the Real Estate and the improvements located thercon to
rely upon the Real Estate or said improvements for those purposes.

TIOAT 193059
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Trustor shall perform its cobligations as landlord under any leascs affecting the
Property and shall neither take any action, nor fail lo take any action, if the action or
farlure would be inconsistent with the commercially reasonable management of the
Property for the purpose of enhancing its long-term performance and value.

In the event of a default under any of the Loan Documents which continues beyond
the expiration of any applicable notice and cure period, Trustor shall not pay any
dividend or make any partnership, trust or other distribution, and shall not make any
payment or transfer any property in order to purchase, redeem or retire any interest in
its beneficial interests or ownership.

All fees and assessments due and pavable pursuant to all declarations, covenants,
conditions, restrictions and easements of record affecting the Property (the “Record
Documents™) are, as of the date hereof, paid in full and all actions required of Trustor
pursuant to any such Record Documents have been performed by Trustor as of the
date hereof (i.e., there are no outstanding duties or obligations under any such Record
Documents requiring performance by Trustor). Trustor shal! pay all future fees and
assessments required by such Record Documents (or causc all such future fees and
assessments to be paid) prior to delinquency and shall perform all obligations of
Trustor {or cause all obligations to be performed) as and when required pursuant to
the Record Documents.

» A, Trstor by execution of this Deed of Trust represents, warrants and covenants that
it (i) has been and shall continue to be organized solely for the limited purpose of
acquiring, owning, improving, leasing., managing, operating, holding for investment
and selling or otherwise disposing of the Property and doing only those things
necessary in connection therewith, (i) shall not engage in any other business, (it}
shall have no other purpose, (iv) shall not own or acquire any real property other than
the real estate included in the Property or any personal (tangible or intangible)
property other than personal property included in the Property or in furtherance of the
purposes of Trustor as stated hercin, and (v) shall not incur, create, or assume any
indebtedness or liahilities, secured or unsecured, direct or contingent, other than (a)
the loan evidenced the Note {the “Loan™) and (b} unsecured imdebtedness that
represents trade payables or accrued expenses occurring in the nermal course of
business of owning and operating the Property that is not evidenced by a promissory
note and 15 due and payable within thirty (30} days after the date incurred and which
in no event exceeds two percent (2%} of the original principal amount of the Note.

Trustor by execution of this Deed of Trust represents, warrants, and covenants
that it has not taken and shall not take any of the following actions:

Any “Bankruptcy Action”, which is defined to include without limitation:
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Taking any action that might cause Trustor to become insolvent;

Commencing any case, proceeding or other action on behalf of Trustor or under
any existing or future law of any junsdiction relating to bankruptcy, insolvency,
reorganization or relief of debtors;

Instituting procesdings to have Trustor adjudicated as bankrupt or insolvent;

Consenting to the mstitution of bankruptcy or insolvency proceedings against
Trustor;

Filing a petiton or consent to a petition secking reorganization, arrangement,
adjustment, winding-up, dissolution, compesition, liquidation or other rehef on
behalf of Trustor of its debts under any federal or state law relating to bankruptey;
Seeking or consenting to the appoimtment of a receiver, liguidator, assignee,
trustee, sequestrator, custodian or any similar official for Trustor or a substantial

portion of its properties;

Admitting in wniting Trustor's inability (o pay debis generally as they become
dug;

Making any assignment for the benefit of Trustor’s creditors; or

Taking any action in furtherance of the foregoing;

Dissolve, liquidate or terminate in whole or in part, or consolidate with or merge into

any person or entity, or sell, transfer or otherwise dispose of or encumber all or

substantially all of its assets or change its legal structure;

Amend or recommend the amendment of any formation or organizational document
of Trustor unless Beneficiary consents to such amendment,

Fail to preserve its existence as an entity duly organized, validly existing and in good
standing (if required) under the apphcable laws of the junisdiction of its organization
or formation;

Terminate or fml to comply with the provisions of its organizational documents; or

TI0411:93039
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Except as otherwise expressly required by any instrument evidencing or securing
the Loan, Trustor by execution of this Deed of Trust represents, warrants, and covenants that it
shall at all times:

Not commingle assets with those of any other entity;

Hold its assets in its own name;

Conduct its own business in its own name:

Maintain its bank accounts, books, records and financial statements in accordance
with generally accepted accounting principles, keep such bank accounts, books,
records and financial statements separate from those of any other person or entity, and
not permit the histing of its assets on the financial statement of any other person or
entity;

Maintain its books, records, resolutions and agreements as ollictal records;

Pay its own liabilities out of its own [unds;

Maintain adequate capital in hght of its contemplated business operations;

Observe all organizational formalities;

Maintain an arm’s-length relationship with Affiliates and enter into transactions with
Affiliates only on a commercially reasonable basis;

Pay the salaries ol only its own employees and maintain a sufficient number of
employees in light of contemplated business operations;

Not guarantee or become oblhigated for the debts of any other entity or hold out its
credit as being available to satisfy the obligations of others;

Mot acquire the obligations or securities of its Affiliates or owners, including partners,
members or shareholders;

Not make loans or advances to any other person or entity;
Allocate fairly and reasonably any overhead for shared office space:
Use separate stationery, invoices and checks;

File its own tax returns (unless prohibited by applicable laws from doing so);
TI0147 193039
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Not pledge its assets for the benefit of any other person or entity:

Hold itself out as a separale enuty, and not fail to comect any known
misunderstanding regarding its separate identity;

Not identify itself as a division of any other person or entity;

Not maintain its assets in such a manner that will be costly or difficult lo segregate,
ascertain or identify 1ts individual assets from those of any other person or entity; and

Observe the single purpose entity and separateness covenants and requirements set
forth herein.

As used in this Section, the terms shall have the meanings set forth herein:

“Affiliate” means a person or entity that directly or indirectly (through one or more
intermedhiaries) controls, 1s controlled by, or is under common control of or with, the
person or entity specified; and

“control”™ means: (a) whether directly or indireetly, ownership or control of the power
to vote ten percent (10%) or more of the outstanding equity interests of any such
entity; (b) the control tn any manner of the election of more than one director or
trustee (or persons exercising similar functions) of such entity; or (c) the possession
of the power to direct or cause the direction of the management and/or policies of
such entity, whether through the ownership of volting securities, by contract, or
otherwise.

Trustor by execution of this Deed of Trust acknowledges and agrees with
Beneficiary that Beneficiary would be irreparably damaged if any of the covenants of this
Section 13 are breached or not performed in accordance with their specific terms and that
monctary damages would not provide an adequate remedy in such event.  Accordingly, 1t is
agreed that, in addition to any other remedy to which Beneficiary may be entitled, at law or in
equity, Beneficiary shall be entitled to njunctive rehief to prevent or remedy breaches of the
provisions of this Section 13 and specifically to enforce the terms and provisions of this Section
13 in any action instituted 1in any court of the United States or any state thereof having subject
matter jurisdiction thereof

o In case of default in the payment of said Note or any installment thereof, or any part
thereof, or in the payvment of the interest thereon, according to the tenor and effect of
said Note. or in the payment of any prior encumbrance, principal or interest, :f any, or in
case default shall be made in or in case of violation or breach of any of the terms,
conditions, covenants or agreements hercin contained which continues bevond the
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applicable notice and cure period, if any, or in the event any warranty or representation
hereunder is false, Beneficiary hereunder or the legal holder of the ndebtedness secured
hereby may declare a violation of any of the conditions, covenants or agreements herein
contained and elect to foreclose through Trustee by delivering to Trustee a written
statement of default or breach and causing Trustee to execute and record a notice of
default and election to cause Trustor's interest in the Property to be sold in
accordance with Urah Code Annotated Section 57-1-24 or other apphicable law. After
the lapse of such time as may then be required by Utah Code Annotated Section 57-1-
24 or other applicable law [ollowing the recordation of the notice of default, and
notice of sale having been given as then required by Utah Code Annotated Section
57-1-25 and Section 57-1-26 or other applicable law, Trustee, withount demand on
Trustor, shall sell the Property on the date and at the time and place designated in the
notice of sale, either as a whole or in separate parcels, and in such order as
Beneficiary may determine (but subject to Trustor's statutory right under Utah Code
Annotated Section 57-1-27 to direct the order in which the Property, if consisting of
several known lets or parcels, shall be sold), st public auction to the highest bidder,
the purchase price payable in lawful money of the United States at the time of sale.
The person conducting the sale may, for any cause deemed expedient, postpone the
sale from time to time until it shall be completed and, in every such case, notice of
postponement shall be given by public declaration thereof by such person at the time
and place last appeinted for the sale; provided, however, if the sale is postponed for
longer than forty-five (45) days beyond the date designated in the notice of sale,
notice of the time, date, and place of sale shall be given in the same manner as the
original notice of sale as required by Utah Code Annotated Section 57-1-27. Trustee
shall execute and deliver to the purchaser a Trustee’s Deed, in accordance with Utah
Code Annotated Section 57-1-28, conveying the Property so sold, but without any
covenant of warranty, express or implied.  The recitals in Trustee’s Deed of any
matters or facts shall be conclusive proof of the truthfulness thereof. Any person,
including Beneficiary, may bid at the sale. Trustee shall apply the proceeds of the
sale in the following order: (1) the costs, expenses and fees of taking possession of the
Property and upholding, operating, maintaining, using, leasing, repairing and selling (by
Trustee) the same prior to title passing from Trustor and of otherwise enforcing
Beneficiary’s rights and remedies hereunder and under the Loan Documents, including,
but not limited to Trustee’s fees, legal fees and disbursements, title charges and transfer
taxes, and payment of all expenses, liabilities and advances of Trustee: (2) all sums
expended by, or payable to, Beneficiary under the terms of the Loan Documents and not
yet repaid, together with interest on such sums at the Default Rate; (3) the unpaid
principal due under said Note; (4) all past due and accrued interest on the indebtedness
evidence by the Note, including interest at the Default Rate; and (5) the remainder of
such proceeds of sale, if any, shall be paid to said Trustor or those entitled to receive
said remainder; altemnatively, Trustee may, in its sole discretion, deposit the balance of
the proceeds with the clerk of the district court in the county i which the sale took
place, in accordance with Utah Code Annotated Section 57-1-29. Said sale or sales and
TR0 |90
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said deed or deeds so made shall be a perpetual bar, both in law and equity against
Trustor. his, her or their heirs or assigns, and all other persons claiming said Real Estate,
or any part thereof, by, from, through or under Trustor or any of them. The holder or
holders of said Note, including Beneficiary, shall have equal rights to become the
purchaser at said sale, being the highest bidder, and in the event of such purchase shall
be allowed to, in lieu of paying cash therefor, make settlement for the purchase price by
crediting upon the Indebtedness the net sales price after deducting therefrom the
expenses from the sale and the costs of the action and any other sums which Beneficiary
and/or Trustee are authorized to deduct under this Deed of Trust. Notwithstanding
anything to the contrary contained herein, this instrument shall be effective as a
mortgage as well as a deed of trust and may be foreclose, in accordance with Utah Code
Annotated Section 57-1-23, as to any of the Property in any manner permitted by Utah
law. Nothing herein pertaiming to foreclosure proceedings or specifying particular
actions to be taken by Bencficiary shall be deemed to contradict or add to the
requirements and procedures of Utah law and any such conflict or inconsistency shall be
resolved in favor of Utah law applicable at the time of foreclosure.

In addition, Beneficiary may pursue every legal and cquitable remedy availuble at law
and including, without limiting the generality of the foregoing, the remedies of a Beneficiary
under the Uniform Commercial Code of the State(s) in which Personal Property or Trustor is
located, as applicable (as such Code now or hereafler exists and regardless of whether the Code
has been enacted in the jurisdiction where rights or remedies are asserted), the right to take
possession of the Property and enter the premises on which the Personal Property or any part
thereof may be situated and remove the same therefrom, the right to resel} the Personal Property
at any place Beneficiary elects, the right to require Trustor to make the Personal Property
available to Bencficiary at a place designated by Beneficiary and reasonably convenient to both
parties, and without removal, the right to render the Personal Property unusable and to dispose of
the Personal Property on the Real Estate; provided Beneficiary shall send Trustor at least five
days’ prior written notice of the time and place of any public sale of the Personal Property or of
the time afier which any private sale or any other intended disposition is to be made, by United
States mail, postage prepaid, to the address set forth above, and Beneficiary may hid and
purchase Personal Property at public or private salc.

The disposition of any Personal Property may be conducted by an emplovee or agent of
Beneficiary and Benefliciary my appoint or delegate any one or more persons as agent to perform
any act or acts necessary or incident to the sale held by Beneficiary, including the sending of
notices and the conduct of the sale, but in the name of an on behalf of Beneficiary. Any person,
including Beneficiary. shall be eligible to purchase any part or all of the Personal Property at
such disposition. Any sale made pursuant to the provisions of this Section shall be deemed to
have been conducted in a commercially rcasonable manner if held contemporaneously with the
sale under power of sale as provided hereunder upon giving the notice with respect to the sale of
Personal Property as is reguired hereunder. It shall not be necessary that Bencficiary take
possession of the Personal Property prior to the time that any sale pursuant 1o the provisions of
TII01401:53039
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this Scction is condueted and it shall not be necessary that the Personal Property be present at the
location of such sale.

IT there is a foreclosure sale hereunder and upon expiration of the redemption period, if
Trustor or Trustor’s representatives, successors or assigns, or any other person claiming any
interest in the Property by, through or under Trustor are occupying or using the Propenty, or any
part thereof, cach and all shall, at the option of Beneliciary or any purchaser at such sale,
immediately become the tenant of the purchaser at such sale, which tenancy shall be a tenancy at
sufferance at a reasonable rental per day based upon the value of the Property occupied or used.

-

That if while said Note and this Deed of Trust i1s owned by a non-resident of the State in
which said Property is situated any law is passed by said State imposing upon such non-
resident holder any tax upon the Note or Deed of Trust or any liability to pay any part of
the tax zgainst the said Property, or changing any of the laws for the taxation of
mortgagees or debts secured hereby, such holder, if it so elects upon ninety (90) days’
wrilten notice may declare the debt due and payable and the Deed of Trust foreclosable.

Trustor hereby fully and absolutely waives and releases all rights and claims Trustor
may have in or 1o the Property as a homestead exemption, under and by virtue of any
Utah law now existing or which may hereafter be passed in relation thereto, The
indebtedness evidenced by the Note is made for business, commercial, investment or
other similar purposes and not for personal, consumer, family, household, educational,
agricultural or similar uses and the loan proceeds shall not be used for such non-
commercial purposes.

All judgments, decrees and awards for injury or damage to said Property and all awards
pursuant to proceedings for condemnation thereof, as rent or otherwise and whether for a
temporary taking or otherwise, are hereby assigned in their entirety to Beneficiary who
may apply the same to the indebtedness secured hereby in such manner as Beneliciary
may elect, and Beneficiary is hereby authorized in the name of Trustor to execute and
deliver valid acquittances for, and to appeal from, any such award, judgment or decree.
Settlement shall be made pursuant to any decree or proceedings for condemnation only
with the consent of Beneficiary.

In the cvent any party liable for the payment of the indebtedness secured hereby, or any
part thereof, files & voluntary petition in bankruptcy, makes an assignment for the benefit
of any creditor, or is declared bankrupt or insolvent; or if a creditor’s or debtor’s petition
affecting said Property, filed pursuant to the provisions ol the Bankruptcy Act, as
amended, is approved; or if said Property, or any part thercof, is placed under the control
or in the custody of any court; then, in either or any of said events, Beneficiary may, at
its option, have the same rights and remedies as if default were made in the payment of
the Note secured hereby or any installment of principal or interest thereon and continued
beyond any applicable notice and cure period, if any, and may have the further right, at
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its option, to appear in and defend and protect its right and interest under any such action
or proceeding and Trustor agrees 1o pay upon demand all costs and expenses, including
reasonable allormeys’ fees, which may be advanced or incurred by Beneficiary, and all
such amounts so advanced or incurred by Beneficiary shall be a lien on the smid Propeny
and secured by this Deed of Trust.

e Acceptance by Beneficiary of any sum in payment of any indebtedness secured
hereby, after the date when the same is due, or the exercise of any right given
hereunder shall not constitute a waiver of the right either to require prompt payment,
when due, of all other sums so secured or to declare default as heremn provided for
failure so to pay such sums or to perform any of the terms, conditions, agreements or
covenants hereunder,

» [t is agreed that (1) if any modifications, extensions or renewals be made of the time or
manner ol payment of all or any part of the indebtedness secured by this Deed of Trust,
(ii) if any person liable for the payment of any of the indebtedness secured hereby bhe
released, (i1} if consent be given to the making of any map or plat of the Real Estate,
(iv) 1f Beneficiary joins in any easemoent or restrictions be granted or created thereon,
(v) if any subordination or other agreement affecting this Deed of Trust be joined in
by Beneficiary, or (vi) if any part of the Property be released from the lien hereof or
the security interest granted hereunder be terminated and released, it shall not alter or
affect the lien or security interest created by this Deed of Trust whether in favor of any
junior encumbrancer, or purchaser, or any person acquiring an interest in said Property
or any part thereof or otherwise; 1t being the intention of the parties hereto to preserve
this lien on the said Property and all improvements that may be placed thercon hereafier,
prior to any liens that may be placed thereon or fixed, given or imposed by law thereon,
after the execution of this Deed of Trust and prior to the rights of any subsequent lienor,
mortgagee, beneliciary or purchaser of all or any part of the said Property,
notwithstanding any such modifications, extensions, renewals, actions, events or
releases.

« Except as expressly perrmtted herein, (1) upon the direct or indirect voluntary or
involuntary sale, exchange, conveyance, encumbrance, transfer, alienation, removal
or other disposition of (a) the Property, or any part thereof, or any interest therein, or
(b} all or part of the legal or beneficial ownership interest in Trustor, or if the title to
the Property or (i1} any part thereof shall become vested in any party other than
Trustor in any manner whatsoever, the Note and obligations secured by this Deed of
Trust, irrespective of the maturity dates expressed therein, at the option of the holder
hereof, and without demand or notice, shall immediately become due and payable,
and Beneficiary and/or Trustee shall be entitled to any remedies available 10 them
under the Note, this Deed of Trust, or any other document executed in connection
with the Note or this Deed of Trust, at law or in equity.

PRI AR Rk



J507144
BK 5132 PG 619

Loan No. 73101411 Page 23

B,

If a release deed or terminaticn statement be required. it 1s agreed that Trustor will pay
the expense thereof. In addition, if Trustor, Trustor’s successor in interest or any other
person having a subordinate lien or encumbrance of record on the Property, reinstates
this Deed of Trust and the Loan within three (3) months of the recordation of a notice
of default in accordance with Utah Code dnnotated Section 57-1-31(1), such party
shall pay 1o Beneficiary the reasonable cancellation fee contemplated by Utah Code
Annotated Section 57-1-31(2), as delivered by Beneficiary, in accordance with its
then current policies and procedures, whereupon Trustee shall record a notice of
cancellation of the pending sale.

A. Trustor will furmish to Beneficiary, its successors and assigns or authorized servicer,
on or before March 31 of each year hereafter for the term of the Loan, the following
information: (i) income and expense statements with respect to the Real Estate; (ii) rent
roll with respect to the Real Estate, showing area leased, monthly rent, expense
contribution and lease expiration dates; and (111} current financial statements on Trustor,
its successor or assigns and any Guarantor(s) of Trustor’s obligations to Beneficiary.
Such information shall be swom to, and based upon records compiled in conformity
with recognized accounting practices. Beneficiary may, at its option, require Trustor
to furmish to Beneficiary a rent roll and income and expense statements for the Real
Estate on a quarterly basis together with the annual summary required above. The
financial statements, income and expense statements and rent roll must be certified by
Trustor as true and accurate; provided, however, if the Loan is in default or if
Beneficiary believes that any previously provided financial information may have been
misleading or inaccorate, Beneficiary may require that such statements be certified by an
independent certified public accountant prepared in accordance with gencrally accepted
accounting principles, consistently applied.

In the event Trustor or any Guarantor fails to timely provide the required financial

statements and property reports, a fee of One Thousand Dollars ($1,000.00) shall be added to
cach monthly payment until the required reports have been provided. This fec i1s designed to
compensate Beneficiary for (i) the increased risk to Beneficiary resulting from the imability to
monitor and service the Loan using up-to-date information and (i) the reduced value and
liquidity of the L.oan as a financial asset.

All notices hereunder shall be m writing.  All notices to be given hereunder
{(including, without limitation, notices of sale or default) may be given by any of the
following means: (1) personal service; (i1) overnight delivery by a reliable nationally-
recognized overnight courier; or (iii) U'S. Mail, postage thereon prepaid, return
receipt requested. Written notice shall be decmed effective as follows: (i) 1t by
personal service or overnight delivery, upon delivery or first attempted delivery, and
(ii) if by U.S. Mail, three (3) days after deposit in the LS. Mail. Notices te Trustor or
Beneficiary shall be addressed to the mailing address for the applicable party shown
in the caption hereof, and a copy of any notice to Beneficiary shall also be delivered
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to Beneficiary at 16600 Swingley Ridge Road., Chesterfield, Missouri 63017,
“Attention: Global Legal Services.” Each of the partics may hereafter designate a
different address for notices hereunder by providing notice of such designation to the
other parties pursuanl to the procedures set forth above. Beneficiary hereby requesis,
pursuant to Utah Code Annotated Section 57-1-26(3), a copy of any notice of default
and that any nolice of sale be mailed to it at the address set forth in the opening
paragraph of this Deed of Trust and a copy of such notice sent as provided in this
Section 24,

¢+ Trustor represents that it, and the holders (herein jointly called “Persons
Responsible™) of easements, leases, licenses, occupancy agreements and any other
rights relating to the use of all or any portion of the Property herein described are
currently in compliance with, and covenants and agrees that it will manage and
operate the Property and will cause each Person Responsible to occupy and use its
demised portion of the Property in compliance with all applicable Environmental
Laws (as defined in the Environmental Indemnity Agreement dated as of the date
hereof given by Trustor to Beneficiary) regulating, without limitation, air pollution,
sofl and water pollution, and the use, generation, storage, treatment and removal,
handling or disposal of Hazardous Substances (as defined in the Environmental
Indemnity Agreement dated as of the date hereof given by Trustor to Beneficiary) or
other materials including, without limitation, raw matenals, products, building
compoenents, supplies or wastes. Trustor further covenants and agrees that it shall not
install or permit to be installed in the Property asbestos or any subslance containing
asbestos and deemed hazardous by or in violation of any Envircnmental Law
respecting such material. Trustor shall send to Beneficiary, within five (5) days of
receipt or completion thereof, any report, citation, notice or other writing including,
without limitation, hazardous waste disposal manifests, by, to or from any
governmental or quasi-governmental authority empowered to regulate or oversee any
of the activities discussed in this paragraph, whether demonstrating compliance with
applicable law, noticing noncompliance, requesting or requiring notice or action,
commencing investigation or requesting Trustor to show cause why action is not
required. After reasonable mquiry and investigation, Trustor 1s not aware of any
Hazardous Substances on or in the Property whether centammed in tanks or other
containers, in structures or equipment, or incorporated in buildings. In the event that,
through whatever means, Trustor or a third party discovers Iazardous Substances on
the Property, Trustor shall remedy. rectify, rehabilitate, correct and remove from the
Property and dispose of any such Harardous Substances or other matenials in a
manner consistent with and in compliance with all applicable laws. rules, regulations
and ordinances. Trustor shall take any and all action necessary, including but not
limited to, bringing legal suit against, those Persons Responsible for the presence of
the substance on site, or otherwise obligated by law to bear the cost of such remedy.
Beneficiary shall be subrogated to Trustor’s rights against any and all Persons
Responsible; provided, however, Beneficiary shall in no event be obligated to
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remedy, rectify. rehabilitate, correct or remove and dispose of any Hazardous
Substances nor shall Beneficiary be obligated to take any action against Persons
Responsible for the foregoing activities. Trustor agrees to indemnify, defend with
counsel acceptable to Beneficiary (at Trustor’s sole cost), and hold Beneficiary
harmless against any claim, response or other costs, damages, lability, loss or
demand (including without limitation reasonable attomey fees and costs incurred by
Trustor or Beneficiary) arising out of any claimed violation by Trustor or any Person
Responsible for any of the foregoing laws, regulations or ordinances or breach of any
of the foregoing representations, covenants or agreements. Trustor grants to
Beneficiary and its employees, agents, consultants and contractors, an irrevocable
license and authorization to enter upon the Property (upon reasonable prior notice)
and inspect the Property, and perform such tests (including without limitation soils
and subsurface testing) as Beneficiary in its reasonable discretion deems necessary or
desirable for the purpose of determining or verifying the presence or absence of
Hazardous Substances on, under or about the Property, and verifying compliance with
this Section 25 by Trustor and the tenants and occupants of the Property. Beneficiary
agrees not to undertake such inspections and tests unless Beneficiary has a reasonable
gond faith belief, based upon the reccipt of information from an outside source, that
Hazardous Substances may be present on, under or about the Property, or that a
violation of the Environmental Laws may have occurred. If Beneficiary discovers the
presence of any Hazardous Substances not previously disclosed to Beneficiary by
Trustor, then Trustor shall pay Beneficiary’s actual costs for such inspections and
tests, upon demand. Trustor specifically agrees that, notwithstanding any provision to
the contrary in this Deed of Trust this indemnification shall survive the reconveyance
or release of this Deed of Trust, whether pursuant to payvment in full of the Note or
judicial or non-judicial foreclosure by Beneliciary under this Deed of Trust and that,
if requested by Beneficiary, Trustor at any time shall execute a separate writing
setting forth such indemnification. Notwithstanding anything to the contrary set forth
herein or any of the Loan Documents, this Deed of Trust shall not secure the
following obligations (the “Unsecured Obligations™): (i) any obligations evidenced
by or arising under the Environmental Indemmty Agreement dated as of the date
hereof, and (ii) any other obligations in this Deed of Trust or in any of the other Loan
Diocuments to the extent that such other obligations relate specifically to the presence
on the Property of Hazardous Substances and are the same or have the same effect as
any of the obligations evidenced by or arising under the Environmental Indemnity
Agreement dated as of the date hereof. Any breach or default with respect to the
Unsecured Obligations shall constitute an event of delault hereunder, notwithstanding
the lact that such Unsecured Obligations are not secured by this Deed of Trust.

o Trustor does hereby assign, transfer. and set over unto Beneficiary all leases, rents,
revenues, and income on and from the Property covered by this Deed of Trust. This
Assignment is intended by Trustor to create, and shall be construed to create, a
present and absolute assignment to Beneficiary subject only to the terms and
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provisions hereof, and not as an assignment as security for the performance of the
obligations evidenced by the Note or any instrument given as security for said Note,
or any other indebtedness of Trustor. Trustor shall have a revocable license to collect
and receive the rents (but not more than one month prior to accrual), income and
profits arising under said leases or from the Property and to retain, use and enjoy said
rents, income and profits. Such license may be revoked by Beneficiary, without
notice to Trustor, upon the occurrence of a default by Trustor in payment of the
principal sum, interest and indebtedness secured hereby and by said Note or in the
performance of any obligation, covenants or agreement herein or in said Note or other
documents executed in connection therewith or in said leases contained on the part of
Trustor to be performed, which has continued beyend any applicable notice and cure
period. Unless and until the license is so revoked, Trustor shall hold all rents, income
and profits as a trust fund and agrees to apply said rents, income and profits to the
payment of principal and interest due under the Note and of taxes, assessments, water
rates, sewer rents, lien claims, and to operation and maintenance charges relating to
the Property which are due and payable at the time of collection of the rents, income
and profits before using the rents, income or profits for any other purpose. In no
event shall Trustor wave, release, reduce or discount any part of the rents to accrue
for any part of the Property without first receiving the written consent of Beneficiary.
Upon default in the payment of any installment of principal or interest of the Note
secured hereby or upon default in the performance of any of the conditions,
covenants, or agreements herein contained or under any other document executed in
connection with the Note or this Deed of Trust, which continues beyond any
applicable notice and cure period. Beneficiary, through its employees or agents shall
be entitled to immediate possession of smid Property and shall have the right to
control, manage, and operate the same and collect the rents and revenue therefrom
and, after the deduction of the expenses incidental thereto, including reasonable
attorneys” fee, shall apply the rents and revenue derived from the Property to the
payment of any indebtedness then due and secured hereby or incurred hereunder, in
such manner as Bencficiary may elect, and alter all causes of default shall have been
remedied and after making such provisions for the next maturing obligations as
Beneficiary shall deem advisable, said Property and any surplus remaining in the
hands of Beneficiary shall be turned over to Trustor or to the party entitled thereto.
This assignment of leases, rents, revenues, and income shall be trrevocable and in
addition to other remedies herein provided for in the cvent of default, but Beneficiary
shall be under no lizbility for failure to take possession of the Property or by reason of
its failure or inability to collect any rents, revenues, or income herein assigned. This
assignment shall apply to all rents, revenues, and income hereinafter accruing from
present leases and tenants, and from all lcases and rentals hereinafier made by the
present or any future owners of the Property. The power of entry and the powers
mcident thereto as in this Section provided for may be exercised as often as occasion
therefor shall arise, and their exercise shall not suspend or modify any other right or
remedy hereunder. Trustor further agrees that upon ‘or after delault under this Deed
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of Trust or the Note secured hereby. or in any other instrument executed in
connection with the Note, which continues beyond any applicable notice and cure
period, that Beneficiary may cause this assignment to be enforced, without regard to
the adequacy of the secunty or the solvency of Trustor, by any one or more of the
following methods or by any method listed above: (i) the appointment of a receiver,
upon ex-parte application, if appropriate; (11) collecting such monies dircctly from the
parties ohligated for payment; and/or (i) injunction. Beneficiary's non-enforcement
of this assignment shall not be deemed a waiver of default,

¢ Time is of the essence as to each and every obligation and/or payment hereunder.

¢ Trustor hereby waives to the fullest extent allowed by law, the right to trial by jury in
any action, proceeding or counterclaim, whether in contract, tort or otherwise,
relating directly or indirectly to the loan evidenced by the Note, the application or
maortgage loan commitment for the loan evidenced by the Note, this Dead of Trust, or
any other document executed in connection with the Note, or any acts or omissions of
Trustee, Beneficiary, its officers, employees, dircctors or agents in connection
therewith.

e This Deed of Trust shall be governed by and construed under the laws of the state
where the Property is located.

* If Trustor is comprised of more than one person or entity, then all such persons or
entitics shall be jointly and severally hable for all obligations arising under the Note,
this Deed of Trust and any other documents executed in connection with the Note.

¢ A, Except with respect to the Carveout Obligations (as defined in the Note) and as
expressly provided elsewhere in the Loan Documents, liability otherwise under this
Deed of Trust shall be limited to the Property described herein, and Trustor {including
any and all general or limited partners, members or joint venturers of such Trustor)
shall not be personally liable, whether by way of election of remedy, deficiency
judgment, or otherwise for any monies due hereunder, whether principal, interest,
attorneys’ fees or other. Nothing in this Section 31.A, however, shall be deemed or
construed to affect the validity of this Deed of Trust or of any other instrument 2iven
1o secure the Note.

B. Notwithstanding the limiation on liability set forth in Section 31.A above,
Beneficiary’s exculpation of Trustor from personal liability for the repayment of the
Indebtedness shall be void without notice in the event of: {1) any fraud or intentional
misrepresentation by Trustor; (1) a voluntary transfer or encumbrance of the Property, or any
direct or indirect beneficial ownership interest thercin, in vielanon of the Loan Documents; or
(11i) Trustor’s filing of a voluntary pelition for reorganization under Title 11 of the United States
Code {or under any other present or future law, domestic or foreign, relating to bankruptey,

T310E&1 193030



J507144
BK 5132 PG 624

Loan No. 73101411 Page 28

insolvency, reorgamization proceedings or otherwise similarly affecting the rights of creditars),
unless, prior to filing, Trustor offers 10 enter into Beneficiary's choice of either an agreement to
permit an uncontested foreclosure, or an agreement to deliver a deed in lieu of foreclosure,
Beneficiary accepts Trustor’s offer and the agreement is consummated within sixty (60) days of
Beneficiary’s acceptance of the offer. After Beneficiary accepts such an offer, default by Trustor
in fulfilling the terms of the accepted offer shall tngger personal lability for the entire
Indebtedness. No such offer shall be conditioned on any payment by Beneficiary, on the release
of Truster or any Guarantor from any obligation or liabtlity under the Loan Documents or on any
other concession. Trustor’s liability for the Carveout Obligations shall survive foreclosure of
this Deed of Trust {or the acquisition of the Property by Beneficiary by a deed in licu of
foreclosure). To the extent any of the Carveouts apply or this Deed of Trust otherwise
contemplates personal liability of Trustor for the repayment of the Indebtedness, Trustor agrees
to be personally liable for and pay any deficiency to which Beneficiary may be entitled after
applications ol the proceeds of any sale, and Beneliciary may commence suit to collect such
deficiency in accordance with Utah Code Annotated Section 57-1-32 or other applicable law.
Trustor further waives, to the fullest extent permitted by applicable law, the rights, protections
and benefits afforded to Trustor under Utah Code Annotated Section 78B-3-802.

*  Trustor hereby represents, warrants and agrees that: (1) 11 15 acting on 115 own behalf
and that it is not an emplovee benefit plan as defined in Section 3(3) of the Employee
Retirement Income Security Act of 1974, as amended (“ERISA™), which is subject to
Title 1 of ERISA, nor a plan as defined in Section 4975(e)(1) of the Internal Revenue
Code of 1986, as amended (the “Code™; each of the foregoing hereinafter referred to
collectively as a "Plan"); (ii) Trustor's assets do not constitute “plan assets” of one or
more such Plans within the meaning of Department of Labor Regulation Section
2510.3-101; and {in) it will not be reconstituted as a Plan or as an entity whose assets
constitute “plan assets”. Further, Trustor will not enter into any lease or occupancy
agreement affecting any portion of the Properly unless the tenant thereunder
represents that it is not a plan or any entity where assets constitute such “plan assets.”

= Beneficiary’s forbearance in pursuing or exercising one or more of its remedies shall not
be deemed or construed to constitute a waiver of any default or any remedy. and no
waiver by Beneficiary of any default, right or remedy on one occasion shall be construed
as a waiver of that right or remedy on any subsequent occasion or as a waiver of any
right or remedy thereafier existing. Bencficiary shall have the right at all times to
enforce the provisions of the Mote, this Deed of Trust or any of the other Loan
Documents in strict accordance with the terms thereof. No failure by Beneficiary to
pursue or exercise any of its rights or remedies, or insist upon strict compliance with any
term or provision of the Note, this Deed of Trust or any of the other Loan Documents,
and no custom or practice at variance with the terms of the Note, this Deed of Trust or
any other any of the other Loan Documents, shall constitute a waiver by Bencliciary of
the nght to demand strict compliance with the terms and provisions of the Note, this
Deed of Trust or of the other Loan Documents. Any consent or approval given by
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Heneficiary hereunder shall not be deemed 1o waive or render unnecessary the consent
or approval to, or of, any subsequent similar act. If a default occurs and continues
beyond any applicable notice and cure period, then such default may not be
subsequently cured by Trustor and shall be deemed to exist unless and until waived in
writing by Beneficiary.

¢ A, Trustor shall diligently comply with all deadlines affecting the Water Rights
imposed by law or regulation or any Governmental Authority, including but not
limited to the Utah State Engineer or the Utah Division of Water Rights. As used in
this Section 34, the term “Governmental Authorities” means the United States of
America. the State of Utah. the Utah State Engineer or Utah Division of Water
Rights, the County of Davis, and any political subdivision, agency, department,
commission, district, board, bureau or instrumentality of any of the foregoing, which
now or hereafter has jurisdiction over Trustor or all or any portion of the Real
Property.

B. Trustor shall diligently place to a beneficial use all of the water to which it has a
right to divert and beneficially use under the Water Rights. To the extent Trustor cannot place
any quantity of water under the Water Rights to a beneficial use, Trustor shall promptly file a
nonuse application with the Utah Division of Water Rights and diligently defend the nonuse
application and the Water Rights against any claim of forfeiture or abandonment.

) Trustor shall promptly provide the Lender with copies of any document relating to
the Water Rights that is filed with the Utah State Engineer or Utah Division of Water Rights.

D. Trustor shall promptly pay any and all fees or assessments relating to the shares of
stock in any irngation company and shall promptly provide the Lender with evidence of each
such payment.

E. Trustor and its predecessors in interest have placed to a beneficial use all of the
water to which it has a right to divert and beneficially use under the Water Rights sufficient to
prevail against any claim of partial or complete forfeiture or abandonment of the Water Rights.

* A Notwithstanding anything to the contrary set forth herein, upon Beneficiary's
written approval, Trustor shall have the right, on one (1) occasion during the term ol
the Note. to sell or transfer the Property. Beneficiary agrees to approve the transfer
upon the satisfaction of the following condinions:

At the time of such transfer Trustor 1s not in default under this Deed of T'rust, the
Mote or any other Loan Document;

Beneficiary shall receive a written request for its approval of the transfer at least
ninety (20) days prior to the proposed transfer. The request shall specify the identity
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of the proposed transferee, the purchase price and the other terms of the transaction
and shall be accompanied by a copy of the sale contract and financial statements, tax
retums and organizational documents of the proposed transferee and its principals;

The proposed transferee shall fully and unconditionally assume Trustor’s obligations
and liabilines under the Note, this Deed of Trust and other Loan Documents, without
modification, and shall execute an assumption agreement and such additional
documentation as is satisfactory to Beneficiary in form and substance. Under the
assumption agreement the transferee shall provide a representation of the purchase
price paid for the Property;

A replacement guarantor having an aggregate net worth (not including the value of
such party’s equity in the Property) equal to or greater than the net worth of
Guarantor as of the date hereof and is otherwise acceptable to Beneficiary, shall
execute the assumption agreement, or such other document as Beneficiary deems
appropriate, in form and substance, whereby the replacement guarantor shall, from
and after the date of the assumption and transfer, expressly, unconditionally and fully
assume the obligations and liabilities of Guarantors and Indemnitors under the
Environmental Indemnity Agreement and Separate Guaranty of Carveout Obligations
or any other Loan Documents executed in connection with the Note;

Trustor and Guarantors shall retain hability under the Note and Loan Documents [or
matters first arising before or in connection with the transfer;

The proposed transferee shall execute any loan applications as required by
Beneficiary and furnish to Beneficiary such other information and data required by
Beneficiary;

The credit history, reputation, [linancial strength, ownership structure, and
management expertise of the proposed transferee and its principals 15 satisfactory to
Beneficiary in its sole and absolute discretion. Beneficiary expressly reserves the
right to withhold its approval of the proposed transferee if the proposed transferee or
any of its principals 15 or has been the subject of any bankrupicy, insolvency or
similar proceeding,

Beneficiary shall receive an assumption fee equal to one percent (1%) of the unpaid
principal balance of the Note outstanding at the time of the transfer together with an
admimistrative fee in the amount of Two Thousand Five Hundred Dollars (52,500.())
and Trustor shall pay all of Beneficiary’s costs and expenses incurred in connection
with the proposed transfer (whether or not consummated), ncluding but not limited
to, title updates, endorsement charges, recording fees, applicable taxes and attomeys
fecs processing expenses and reasonable attorneys’ fees and expenses (as determined
by Beneficiary);
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Beneficiary is provided with a true copy of the as-recorded deed or other instrument
by which such transfer is made;

Beneficiary is furnished with a satisfactory endorsement to Beneficiary's morigagee’s
policy of title insurance insuring the continued validity and priority of this Deed of
Trust following the assumption;

Beneheary is furmished a letter from Trustor authorizing transfer to the transferee of
any tax or insurance escrow funds then on deposit with Beneficiary in connection
with this Loan;

Beneficiary is to be furnished with satisfactory evidence of appropriate fire and
extended coverage insurance on the Property showing the proposed transferee as the
named insured;

Beneficiary determines that the unpaid principal balance of the Note secured hereby
does not exceed six hundredths percent (60%) of the appraised value of the Property
at the time of transfer as determined by a then current and satisfactory MAI appraisal
prepared, at Trustor's expense, by an appraiser selected by Beneficiary;

Beneficiary determines that the annual net operating income generated by Property at
the time of the transfer equals or exceeds the product reached by multiplving 1.50
times the annual debt service payment due under the Note.

B. Notwithstanding anything set forth herein to the contrary, Benceficiary shall permit
transfers of the direct or indirect beneficial interests in Trustor () by and among those persons or
entitics that are members, shareholders or partners of Trustor as of the date hereof {the “Current
Owners™); (b)) from the Current Owners to the members of the Current Owners immediate
famihes, or trusts created for the benefit of said immediate family members, for the purpose of
facilitating the bona fide estate planning of Current Owners; and (¢} to a trustee of an estate upon
the death of a Current Owner, provided that Trustor satisfies the following conditions:

Except in the event of death, Trustor shall deliver advance notice of the proposed
transfer, together with evidence reasonably satisfactory to Beneficiary that the
proposed transfer would meet the requirements of this Section 34.B. Such evidence
shall include a narrative description and detailed pre- and post- transfer organizational
charts of Trustor;

Mo default or event of defanlt shall exist at the time of the transfer;
The proposed transfer shall not result in any violation of the covenants of the Loan

Documents relating to the management of the Property and Legal Control of Trustor;
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Benehiciary deternunes, n its reasonable discretion, that the proposed transter shall
not have an adverse effect on the Property or Beneficiary’s interest therein; and

Trustor shall pay all out-of-pocket expenses incurred by Beneficiary in the review and
processing of a proposed transfer.

¢ A, Trustor is, and shall remain at all times, in full compliance with all applicable
laws and regulations of the United States of America that prohibit, regulate or restrict
financial transactions, and any amendments or successors thereto and any applicable
regulations promulgated thereunder (collectively, the “Financial Control Laws™),
inciuding but not himited to those related to money laundering offenses and related
compliance and reporting requirements (including any money laundering offenses
prohibited under the Money Laundering Control Act, 18 U.S.C. Sections 1956, 1957
and the Bank Secrecy Act, 31 U.S.C. Sections 5311 et seg.) and the Foreign Assels
Control Regulations, 31 C.F.R. Section 500 ef seq.

Trustor represents and warrants that: (i) Truster s not a Barred Person
(hereinafter defined); (i1} Trustor is not owned or controlled, directly or indirectly, by any Barred
Person; and (1) Trustor 1s not acting, directly or indirectly, for or on behalt of any Barred
Person.

Trustor represents and warrants that it understands and has been advised by legal
counsel on the requirements of the Financial Control Laws.

Under any provision of this Deed of Trust or any of the other loan documents
where Beneficiary shall have the right to approve or consent to any particular action. including
without himitation any (1) sale, transfer, assignment of the Property or of any direct or indirect
ownership interest in Trustor, (ii) leasing of the Property, or any portion thereof, or (iii) incurring
of additronal financing secured by Property, or any portion thereof or by any direct or indirect
ownership interest in Trustor, Beneficiary shall have the night to withhold such approval or
consent, in its sole discretion, 1l the granting of such approval or consent could be construed as a
violation of any of the Financial Control Laws.,

Trustor covenants and agrees that it will upon request provide Bencficiary with
{or cooperate with Beneficiary in obtaining) information required by Beneliciary for purposes of
complymg with any Financial Control Laws.

As used n this Deed of Trust, the term “Barred Person” shall mean: (1) any person, group
or entity named as a “Specially Designated National and Blocked Person™ or as a person who
commits, threatens to commit, supports, or is associated with terrorism as designated by the
United States Department of the Treasury’s Office of Foreign Assets Control ("OFAC™); (11) any
person, group or entity named in the lists maintained by the United Stated Department of
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Commerce (Denied Persons and Entities); (1) any government or citizen of any country that is
subject to a United States Embargo identified in regulations promulgated by OFAC; and (iv) any
person, group or entity named as a denied or blocked person or terrorist in any other list
maintained by any agency of the United States government.

36.  For purposes of Utah Code Annotated Scctions 57-1-25 and 78B-6-901.5,
Borrewer agrees that the stated purpose for which this Deed of Trust was given is not to finance
residential rental property.

+  Trustor shall be solely responsible for any reasonable legal and/or processing fees and
costs incurred or charged by Beneliciary in the event Trustor requests or requires
Beneficiary to take action in connection with any loan servicing related matter arising
during the term of the Loan. Trustor agrees to immediately reimburse Bencficiary
upon Beneficiary’s request for any such legal and/or processing fees and costs.

38, A Truster, within ten (10) business days after request by Beneficiary, shall
furnish Beneficiary from time to time with a statement, duly acknowledged and certificd, setting
forth: {1} the amount of the onginal principal amount of the Note; {(11) the unpand principal
amount of the MNote; (iii) the rate of interest in the Note; (iv) the date through which all
installments of interest, commitment fees and/or principal have been paid; (v} any offsets or
defenses to the payment of the amount outstanding under the Note, if any; (vi} that the Note and
this Deed of Trust have not been modified or if modified, giving particulars of such
modification; and (vii) such other information as shall be requested by Beneficiary.

Trustor, after request by Beneficiary, will obtain and furmish {within the time
periods, if any, provided in the applicable leases or if no time period is sc¢ specified, within ten
(10) busimess days after request) Beneficiary from time to time with estoppel certificates from
any tenants under then existing leases, which certificates shall be in form and substance as
required by such leases, or if not required, then in form and substance reasonably satisfactory to
Beneficiary.

39. The Indebtedness secured by this Deed of Trust is intended to include certain
advances made by Beneficiary in the future whether such advances are obligatory or to be made
at the option of Beneficiary. Such advances include any additional disbursements to Trustor and
any obligations under agreements which specifically provide that such obligations are secured by
this Deed of Trust. In addition, the indcbtedness secured hereby shall include any amounts
advanced to pay taxcs, liens or other impositions of any kind or nature, to cure Trustor’s defaults
under the Loan Documents, or to pay the costs of collection and receivership. Accordingly, all
such advances and obhigations shall be equally secured with, and shall have the same priority as,
the indebtedness evidenced by the Note, and shall be subject to all of the terms and provisions of
this Deed of Trust,
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40, Trustor shall mdemnify, defend and hold Beneficiary harmless against: (i) any
and all claims for brokerage, leasing, finder’s or similar fees which may be made relating to the
Property or the indebtedness secured hereby and (i) any and all liability, obligations, losses,
damages, penaltics, claims, actions, suits costs and expenses (including Beneficiary's reasonable
attorneys’ fees, together with reasonable appellate counsel fees, if any) of whatever kind or
nature which may be asserted against, imposed on or incurred by Beneficiary i connection with
the indebledness, this Deed of Trust, the Property or any part therzof, or the operation,
maintenance and/or use thereof, or the exercise by Beneficiary of any rights or remedies granted
to it under this Deed of Trust or pursuant to applicable law; provided, however, that nothing
herein shall be construed to obligate Trustor to indemnify, defend and hold harmless Beneficiary
from and against any of the foregoing which is imposed on or incurred by Beneficiary by reason
of Beneficiary’s willful misconduct or gross negligence. Trustor shall pay or reimburse
Beneficiary, upon demand, for all costs and expenses, including appraisal and reappraisal costs
of the Property and reasonable attorneys’ fees, which Beneficiary may incur in connection with
enforcing or interpreting the Note, this Deed of Trust, or any of the other Loan Documents
{including all fees and costs incurred in enforcing or protecting the Note, this Decd of Trust, or
any of the other Loan Documents in any bankruptey procecding), and attorneys” fees incurred by
Beneficiary in any suit, action, legal proceeding or dispute of any kind in which Beneficiary is
made a party or appears as party plaintiff or defendant, affecting the indebtedness secured
hereby, the Note, this Trust Deed, any of the other Loan Documents, or the Property, or required
to protect or sustain this Deed of Trust.

41,  This Deed of Trust is made upon the conditions that if (i) all of the indebtedness
secured hereby and obligations of Trustor hereunder, including all future advances and other
future indebtednesses, obligations and liabilities included therein, are paid and performed in full,
(11) Trustor reimburses Beneficiary for any amounts Beneficiary shall have paid in respect of
liens, impositions, prior morlgages, insurance premiums, repairing or maintaining the Property,
performing Trustor’s obligations with respect to environmental matters, and for any other
advancements hereunder, and interest thereon, (iii) Trustor fulfills all of Trustor's other
obligations contained in the Loan Documents, (iv) Beneficiary has no obligation to extend any
further credit 1o or for the account of Trustor, and (v) no contingent liability of Trustor secured
by this Deed of Trust then exists, this conveyance shall be null and void upen the filing by
Beneficiary of the written instrument of termination or release.

42, There shall be no merger of this Deed of Trust or any other instrument securing
the Note with the fee estate of the Property by reason of the fact that the same party holds or
acquires, directly or indirectly, the Note secured hereby, this Deed of Trust or any other
instrument securing the Note and is simultaneously the owner of the fee estate of the Real Estate
or thercafter acquires the fee estate of the Real Estate, or by reason of the fact that the same party
may hold or acquire, directly or indircctly, the fee estate of the Property and at the same time be
the owner and holder of the Note, this Deed of Trust or any other instruments securing the Note
or thereafter acquirc the Note, this Deed of Trust or any other instrument securing the Note,
Without limiting the foregoing provisions, there shall be no merger of any lease of leasehold
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cstate with the fee estate in the Property unless and until all persons then having an interest in
such fee estate and all persons, including Beneficiary, then having an interest in any lease or
leasehold estate and the fee estate or any improvements Jocated on the Property, shall join in a
writlen instrument effecting such merger and shall duly record the same.

43 Notwithstanding anything to the contrary contained herein, Trustor shall be
permitted, pursuant to a prior written request to Beneficiary subsequent to the date hereof,
io replat and convey (a "Conveyance") a portion of the Property, as more particularly described
on Exhibit B hereto ("Release Parcel") free and clear of the lien of this Deed of Trust without
the payment of a release fee, to an entity other than Trustor, upon the satisfaction of all of the
following terms and conditions:

(a) After replat (which shall be approved as necessary by Beneficiary), the Trustor
shall have provided to Beneficiary at least thirty (30) days prior written notice of the date on
which such release and Conveyance is to occur;

(b)  No default or any event that, with the passage of time or the giving of
notice, would constitute a default hereunder or under any of the other Loan Documents
shall exist at the time of the release or will result from such release and transfer;

{c) The Release Parcel shall require on the replat that it be separately metered and
assessed for all utilities, including, without limitation, waler and sewer, and the
documents evidencing the Conveyance to the transferee of the Release Parcel and/or any
reciprocal easement agreements entered into in connection with such Conveyance shall obligate
the transferee to pay to the owner of the portion of the Property that remains after giving effect to
the release of the Release Parcel (the "Remaining Parcel") such transferee's proportionate share
(as presently determined in accordance with the Ground Lease) of insurance expenses for
common areas, and any other common area charges that are then being allocated
amongst the landloré and the tenant under the Ground lease (collectively, the "Common
Charges"), so long as the owner of the Remamming Parce! continues to be obligated to
provide, and does so provide, the services that support such Common Charges;

(d) Trustor shall have delivered to Beneficiary all documentation
reasonably requested by Beneficiary pertaining to this Section 43;

{¢)  The Conveyance will not result in a material violation of any agreement to
which Trustor 1s a party;

(f) At or prior to the time of the Conveyance, Trustor shall have obtained a
separate tax identification number for the Release Parcel, the Remaining Parcel shall
conslitute a lawtully subdivided parcel(s), consisting of separate and distinct tax lot(s),
and Trustor shall have delivered to Beneficiary a copy of all final unconditionally
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approved subdivision plans for the Remaining Parcel and the Release Parcel and all
resolutions passed in connection with such plans;

(2) The development of the Release Parcel shall be in compliance with all
then existing zoning laws or special use permits, and the Conveyance, use of the
Release Parcel and Remaining Parcel shall not result in any violation of any zoning or other
laws affecting the Release Parcel or the Remaining Parcel;

(h)  The Remaining Parcel will continue to be in compliance with the terms of
this Deed of Trust, remain in full compliance with all laws, including, without
limitations, all necessary zoning, building and land subdivision laws, and the terms of all
leases and the proposed use of the Release Parcel will not violate the provisions of
any lease or agreement affecting the Remaining Parcel;

(i) Each cross-easement (which may cover, among other items, reciprocal
easements for ingress, egress, parking and utilities) between the Remaining Parcel and
Release Parcel, requested by Bencficiary and/or Trustor, shall be delivered to Beneficiary
and shall be on terms and conditions satisfactory to Beneficiary in its commercially
reasonable discretion, and any such easement approved by Beneliciary shall recorded at
the time of the Conveyance and shall be prior to any lien on the Release Parcel;

(n Trustor shall deliver to Beneficiary, at Trustor's sole cost and expense, an
ALTA/ASCM Survey of the Remaining Parcel and the Release Parcel, which survey
shall conform to the requirements of Beneficiary for the survey of the Property provided
to Beneficiary in connection with the funding of the Loan and which shall contain, among
other iterns, the legal descriptions of the Remaining Parcel and the Release Parcel;

{k) Trustor shall have recorded, in the appropriate land records office, restrictive
covenants against the use of the Release Parcel in any manner that may result in a breach of the
terms of any lease of the Remaining Parcel or right of the tenant under any such lease to cease
operations, reduce any portion of its rent or terminate its leasc:

{0 Simultanecusly with the release of the lien of this Deed of Trust on the
Release Parcel, Trustor shall:

(1) At Trustor's sole expense, obtain a date-down
endorsement to Beneficiary's policy of title insurance (A)
confirming all existing coverages and rcflecting the release of the
Release Parcel from the lien of this Deed of Trust, (B) indicating no
additional lens o the Properly alter giving effcct to the transfer of the
Release Parcel other than as set forth in Beneliciary's existing pohicy of
title insurance, (C) indicating no new exceptions to the title policy that
have not been approved by Beneficiary, (I2) including a subdivision
T3001411 93039



J507144
BK 5132 PG 633

Loan Mo. 73101411 Page 37

endorsement and a zoning endorsement {or in lieu thereof, a letter from
the appropriate zoning authoritics stating that the Property is
compliance with all zoning codes. ordinances or regulations) and (E)
adding any reciprocal cascment 1o the sured legal description of
Beneficiary's pohicy and adding such other coverage as Beneficiary
shall reasonably require based on the circumstances of the Release;

(i) Pay all of Bencficiary's reasonable costs and expenses
incurred in connection with the matters contained in this Section
43, including, without limitation, reasonable attorncy's fecs, expenses
and recording fees; and

(iii)  If required by Beneficiary, Trustor shal! deliver to
Beneficiary an opinion of counsel, satisfactory to Beneficiary, (A)
slating that the Conveyance and related amendments to the Loan
Documents have been duly authorized, executed and dehivered and the
Loan Documents are valid, binding and enforceable against Borrower in
accordance with their terms, and (B) including any other matters
reasonably requested by Beneficiary;

{m)  Trustor shall execute and/or deliver those documents and agreements
reasonably required by Beneficiary to authorize, approve, undertake, evidence and
ctfectuate the release of the lien of this Deed of Trust from the Release Parcel, including
without limitation, medifications of the exising Loan Documents, new financing
statements or financing statement amendments, a release of Beneficiary, its officers,
directors, employees and agents from all prior claims and liability, and ratification of
Trustor's continuing obligations under the Loan Documents; and

(n) Beneficiary, at Trustor's sole cost and expense, shall execute and deliver those
documents required by applicable governmental authonitv(ies) having jurisdiction over the
Property to be exccuted by a Beneficiary to effectuate the subdivision of the Release Parcel
from the Property.

All agreements and instruments to be delivered to Beneficiary pursuant to this
Section 43 shall be prepared by Trustor, at its sole cost and expense, and shall be in form and
substance reasonably satisfactory to Beneliciary and its counsel.

Upon satisfaction of all of the foregoing, and provided that there is no default under
the Loan Documents, Beneficiary shall release the Release Parce! from the lien of this Deed of
Trust.

44, Mot fater than thirty (30) days from the date hereol, Trusttor shall deliver to Beneficiary a
copy of an Asbestos Operations and Maintenance Plan developed for the owners, employees and
occupants of the Property (“O&M Plan™). Trustor agrees that it will take all steps necessary and
proper to comply with and implement the Q&M Plan in accordance with the tenms thereof and

shall provide Beneficiary with evidence, on an annual basis, of all actions taken to comply with
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and implement said plan. Trustor further agrees that any costs, losses, damages, liabilities,
expenses and attorney’s fees incurred or suffered by Beneficiary due to Borrower’s failure to
comply with the O&M Plan shall be deemed a default hercof and guaranteed by the Separate
Guaranty of Carveout Obligations dated of even date herewith and a “Loss”™ for which
Beneficiary is indemnified under the terms of the Environmental Indemnity Agreement dated of
even date herewith. In furtherance of the foregoing. Trustor hereby agrees to cause all program
managers and maintenance workers to be properly trained to insure that “best practices™ are
utilized in the implementation of the O&M Plan and acknowledge that Beneficiary has the right
to venfy the successful completion of such training of managers and workers and the
implementation and integration of the O&M Plan into the operation of the Property. In the event
that the undersigned fails to comply with any of the obligations set forth above and such non-
compliance is not remedied to Beneficiary’s satisfaction within thirty (30) days from the date of
Beneficiary sending Trustor notice of non-compliance, at Beneficiary’s election, it shall be
deemed a delault hereunder and under the Loan Documents.

45. TRUSTOR BY ITS EXECUTION HEREOF AND BENEFICIARY BY ITS
ACCEPTANCE HEREOF HEREBY WAIVES, TO THE FULLEST EXTENT PERMITTED
BY LAW, THE RIGHT TO TRIAL BY JURY IN ANY ACTION, PROCEEDING OR
COUNTERCLAIM, WHETHER IN CONTRACT, TORT OR OTHERWISE, RELATING
DIRECTLY OR INDIRECTLY TO THE LOAN EVIDENCED BY THE NOTE, THIS DEED
OF TRUST OR ANY OTHER LOAN DOCUMENT OR ANY ACTS OR OMISSIONS OF
BENEFICIARY, ITS OFFICERS, DIRECTORS, EMPLOYEES OR AGENTS IN
CONNECTION THEREWITH.

46, PURSUANT TO UTAH CODE ANNOTATED SECTION 25-5-4, TRUSTOR I5
NOTIFIED THAT THIS DEED OF TRUST, THE NOTE AND OTHER LOAN DOCUMENTS
GOVERNING, EVIDENCING AND SECURING THE INDEBTEDNESS SECURED
HEREBY REPRESENT THE FINAL AGREEMENT BETWEEN THE PARTIES AND MAY
NOT BE CONTRADICTED BY EVIDENCE OF PRIOR, CONTEMPORANEOUS OR
SUBSEQUENT ORAL AGREEMENTS OF THE PARTIES.

THE COVENANTS, CONDITIONS AND AGREEMENTS HEREIN CONTAINED shall
hind, and the benefits and advantages hereof shall inure to, the respective heirs, execulors,
administrators, successors and assigns of the parties hereto. Wherever used herein, the singular
number shall include the plural and conversely, and the use of any gender shall be applicable to all
genders. Wherever the lerm “Beneficiary” is used hercin it shall include the legal helder or holders
of said Note or the indebtedness secured herchy.

SEE NEXT PAGE FOR SIGNATURES
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IN WITNESS WHEREOF, Trustor has signed, sealed and delivered this Deed of Trust the
day and year first above written.

TRUSTOR:

440 S MAIN LLC, a Delaware limited liability
- company

By: 440 S Main Equity LLC, a Delaware
limited liability company, its sole member

By: 440 S Main Manager LLC, a Delaware
limited liability company, its manager

o P C__

Name: Adrian Haas
Title: Managing Member

STATE OF NEW YORK)
) 88.
COUNTY OF KINGS)

This instrument was acknowledged before me on the ﬂ day of, 2022 by Adrian
Haas, the Managing Member of 440 § Main Manger LLC, a Delaware limited lLiability
company, for and on behalf of 440 S Main Equity LLC, a Delaware limited liability
company, for and on behalf of 440 S Main LLC, a Delaware limited liability company.

HOTA !Jt&‘;FP?.IE&LLIE.LSiE.[LPﬁIEELEWﬁ FUTAR{ P UBL‘S SIGNATURE
Mo, 02LE62221B9 N Les
Qualified in Kings Coun t"ﬂrﬁ » —
Camatianan LT Printed Name of Notary Public

My Commission Expires: ¥ ||
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EXHIBIT =A"
LEGAL DESCRIPTION OF REAL PROPERTY

That certain real property located in Davis County, Utah, and more particularly described as
follows:

LOT |, FREEPORT COLD STORAGE SUBDIVISION, ACCORDING TO THE OFFICIAL

PLLAT THEREOQOF ON FILE AND OF RECORD IN THE DAVIS COUNTY RECORDER'S
OFFICE, STATE OF UTAH.
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