CITY OF WILLARD
INSTALLATION OF IMPROVEMENTS
AND BOND AGREEMENT

(CASH FORM)

THIS AGREEMENT is made by and between Granite Ridge, per John Lewis, whose
address is Lewis Homes, 3718 N Wolf Creek Dr, Eden, UT 84310 (collectively "Developer"),
and the City of Willard, a municipal corporation of the State of Utah (hereinafter "City").

WHEREAS, Developer desires to subdivide and/or to receive permit(s) to develop
certain property located within the City, which project is known as Granite Ridge, located at
approximately 650 South Saddleback Road, in the City of Willard, Utah; and

WHEREAS, pursuant to Utah Code § 10-9a-604.5 and Willard City Ordinances, the City
is authorized to require a cash deposit or cash bond (“Performance Bond”) guaranteeing that
certain subdivision improvements (“Performance Bond Improvements”) will be installed in a
timely manner and that all of the improvements, including the Performance Bond Improvements,
and all other subdivision improvements, once installed shall remain in good condition and free
from all defects in materials and workmanship for a one year period following completion
(“Warranty Bond”); and

WHEREAS, the City will not approve the subdivision or issue a permit unless Developer
promises to install and warrant certain improvements as herein provided and security is provided
for that promise and the promises herein in the aggregate amount of $132,369.40. :

NOW, THEREFORE, in consideration of the mutual promises contained herein, and for
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties agree as follows:

1. Installation of Improvements. The attached Engineer’s Estimate contains a list
of required improvements including the improvements currently installed, the Performance Bond
Improvements, and other improvements that have yet to be installed by the Developer
(collectively “Bonded Improvements”). The Bonded Improvements are not exhaustive and are
only representative of the improvements for which there is a public need for a Performance Bond
and Warranty bond. Developer shall install all the Bonded Improvements as well as: (a) all
improvements shown on the plans, specifications, and drawings previously reviewed and
approved by the City in connection with the above-described project; and (b) all improvements
required by the Planning Commission and City Council approvals, applicable development
agreement, City ordinance or regulation, or City standard or specification (collectively
“Subdivision Improvements”). Developer shall install the Performance Bond Improvements,
Bonded Improvements, and Subdivision Improvements within 24 months from the date of this
Agreement. Developer further agrees to pay the total cost of obtaining and installing the Bonded
“and Subdivision Improvements, including the cost of acquiring easements.

2. Cash Deposit/Bond. The Developer has delivered to the City cash or a cashier’s
check in the aggregate amount of $132,369.40 (“Bond”) for deposit with the City in its accounts,
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which the Developer and the City stipulate to be a reasonable preliminary estimate of the cost of
the Performance Bond Improvements (“Performance Bond” or “Performance Bond amount”) to
cover the Warranty Period in paragraph 3. Said engineer's estimate attached as "Exhibit A."

The Developer agrees that if (1) the Performance Bond Improvements are not completed
as required by this Agreement within the time period specified in Paragraph 1 above, or (2) the
Performance Bond Improvements are not installed strictly in accordance with Paragraph 1 above
and strictly in accordance with City regulations, written notice of the deficiency has been given
to the Developer, and Developer has failed to remedy the deficiency within 10 days after notice,
or (3) the Warranty Bond Improvements fail or need to be repaired during the Warranty Period
specified in Paragraph 3, then in any of these events the City may use some or all of the
Performance or Warranty Bond amount to install or repair any or all of the Performance or
Warranty Improvements. The City may also use any of the bond amount to cover its
administrative costs, attorney fees, litigation costs, or any other cost incurred by the City related
to the installation or repair of the Improvements. The Performance Bond and Warranty Bond
shall sometimes be collectively referred to as “Bond” or “Bond Amount

3. Warranty. The Developer hereby guarantees that the Bonded Improvements
installed, and every part hereof, together with the surface of the land and any improvements
thereon restored by the Developer, shall remain in good condition and free from all defects m
materials and workmanship during the Warranty Period, as defined below, and the Developer
shall promptly make all repairs, corrections, and replacements for all defects in workmanship,
materials, or equipment during the Warranty Period, without charge or cost to the City. The City
may at any time during the Warranty Period inspect, photograph, or televise the Bonded
Improvements and notify the Developer of the condition of the Bonded Improvements. The
Developer shall thereupon immediately make any repairs or corrections required by this
Paragraph. For purposes of this Agreement, “Warranty Period” means the one-year period
beginning on the date on which the Bonded Improvements are certified complete by the City.

Developer agrees that if work to replace or repair the Bonded Improvements is not
commenced within 10 calendar days of written notice from City, weather permitting, and
completed in a reasonable time, then the City may withdraw all or any part of the Warranty Bond
amount, in a single or in multiple withdrawals. Further, City shall have the right to withdraw all
or any part of the Warranty Bond amount if work is not completed prior to 30 days before
expiration of the 1-year warranty period.

4. Progress Releases. The City agrees to allow progress releases from the
" Performance Bond amount as the work progresses as provided herein. The City shall, when
requested in writing, inspect the construction, review any necessary documents and information,
determine if the work completed complies with City construction standards and requirements,
and review the Engineer’s Estimate in Exhibit A. After receiving and approving the request, the
City shall in writing authorize disbursement to the Developer from the Performance Bond
amount in the amount of such estimate. At least 10% of the funds originally deposited to cover
“the Performance Bond amount shall be retained until all required improvements are installed,
inspected, and accepted. Except as provided in this Agreement, the City shall not release or
disburse any funds from the Bond. The City shall not authorize more than four progress
payments in total. No progress payments or releases will be made until Developer has paid an
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administrative fee to the City as specified in the City’s Fee Schedule. No progress releases will
be made from the Warranty Bond amount once the Bonded Improvements enter the Warranty -
Period as specified in paragraph 3. "

5. Refund or Withdrawal. In the event the City determines it is necessary to
withdraw funds from the Bond to complete, construct, repair, or replace the Performance Bond
Improvements and/or Bonded Improvements, the City may withdraw all or any part of the Bond
and may cause the Performance Bond Improvements or Bonded Improvements (or any part of
them) to be constructed, completed, replaced, or repaired using the funds received from the
Bond. If any such work is required, the City may also keep and an additional 15% of the cost of
such work as payment for the City’s overhead and administrative costs in completing the
improvements and administering and enforcing this Agreement Any funds not expended 1n
connection with the completion of said Performance Bond Improvements and/or Bonded
Improvements by the City shall be refunded to Developer upon completion of the improvements.

6. Preliminary Release. At the time(s) herein provided, the City may authorize
release of all funds in the Performance Bond. The Warranty Bond amount shall be retained by
the City as security for the obligations in paragraph 3 and may be withdrawn by the City as
provided in Paragraphs 3 and 5 above for any breach of such an obligation. The release provided
for in this Paragraph shall occur when the City certifies in writing that the Subdivision
Improvements are complete, which shall be when all of the Subdivision Improvements have been
installed as required, fully inspected, and approved in writing by the City, and after “as-built”
drawings have been supplied as required.

7. Final Release. Upon full performance of all of Developer’s obligations pursuant
to this Agreement, including the warranty obligations of Paragraph 3, the City shall notify the
Developer in writing of the final release of the Bond. Afier giving such notice, the City shall
relinquish all claims and rights in the Bond, minus any amounts retained pursuant to this
Agreement.

8. Non-Release of Developer's Obligations. It is understood and agreed between
the parties that the establishment and availability to the City of the Bond as herein provided, and
any withdrawals from the Bond by the City, shall not constitute a waiver or estoppel against the
City and shall not release or relieve the Developer from its obligation to install and fully pay for
the Subdivision Improvements as required in Paragraph 1 above, and the right of the City to
withdraw from the Bond shall not affect any rights and remedies of the City against the
Developer for breach of any covenant herein, any breach of any applicable development
agreement, failure to comply with conditions of approval, or failure to comply with City
ordinances and regulations. Further, the Developer agrees that if the City withdraws from the
Bond and performs or causes to be performed the installation or any other work required of the
Developer hereunder, then any and all costs incurred by the City mn so doing which are not
collected by the City by withdrawing from the Bond shall be paid by the Developer, including
administrative, engineering, legal, and procurement fees and costs.

9. Dedication. Where dedication is required by the City, the Developer shall
dedicate to the City the areas shown on the subdivision or development plat as public streets and
as public easements, provided however, that Developer shall indemnify the City and its
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representatives from all liability, claims, costs, and expenses of every nature, including attorney’s
fees which may be incurred by the City in connection with such public streets and public
easements until the same are accepted by the City following installation and final inspection of
all of the Subdivision Improvements and approval thereof by the City.

10. Connection and Maintenance. Upon performance by Developer of all
obligations set forth in this Agreement and compliance with all applicable ordinances,
resolutions, rules, and regulations of the City, whether now or hereafter in force, including
payment of all connection, review, and inspection fees, the City shall permit the Developer to
connect any public improvement to the City's water, sewer, secondary water, and storm drainage
systems and shall thereafter utilize and maintain public improvements to the extent and in the
manner now or hereafter provided in the City's regulations.

11. Inspection. The Subdivision Improvements, their installation, and all other work
performed by the Developer or its agents pursuant to this Agreement shall be inspected at such
times as the City may reasonably require and prior to closing any trench containing such
Subdivision Improvements. Developer shall provide City with not less than 48 hours’ notice,
excluding Fridays, Saturdays, and Sundays, notifying City that Developer will be closing a
trench to allow City sufficient time to send its representatives to inspect the Subdivision
Improvements. The City will not send its representatives until Developer has paid all
outstanding fees, and Developer agrees to not close any trenches until such fees have been paid
and City representatives have inspected said trenches.

12.  Ownership. Public improvements covered herein shall become the property of
the City upon Preliminary Release, as defined herein, and the Developer shall thereafter advance
no claim or right of ownership, possession, or control of the public improvements. This
paragraph shall in no way relieve Developer of its obligations under paragraph 3, or any other
provision of this Agreement, to warranty and guarantee that the Warranty Bond Improvements
remain in good condition and free from all defects in materials and/or workmanship for a period
of one year after Preliminary Release. |

13.  As-Built Drawings. The Developer shall furnish to the City, upon completion of
the Subdivision Improvements, drawings showing the Subdivision Improvements, actual location
of water, secondary water, and sewer laterals including survey references, and any related
structures or materials as such have actually been constructed by the Developer. The City shall
not be obligated to release the Bond until as-built drawings have been provided to the City.

14. Amendment. Any amendment, modification, termination, or rescission (other
than by operation of law) that affects this Agreement shall be made 1in writing, signed by the
parties, and attached hereto.

15.  Successors. No party shall assign or transfer any rights under this Agreement
without the prior written consent of the other first obtained, which consent shall not be
unreasonably withheld. When validly assigned or transferred, this Agreement shall be binding
upon and inure to the benefit of the legal representatives, successors, and assigns of the parties
hereto.
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16.  Other Improvement Obligations. The obligations of Developer under this
Agreement are exclusive of, and shall not be interpreted to relieve Developer of, any obligations
contained in any applicable development agreement, City ordinance or regulation, or City
standard or specification. Developer expressly acknowledges that additional improvements may
be required pursuant to any applicable development agreement, City ordinance or regulation, or
City standard or specification and that this Agreement does not supersede, replace, or take
precedence over such additional requirements or obligations. Developer further agrees that its
obligation to complete and warrant the Performance Bond Improvements and/or Bonded
Improvements is and shall not be conditioned upon the commencement of actual construction
work in the subdivision or development, upon the sale of any lots or part of the subdivision or
development, or the issuance of any permits include building or occupancy permits.

17. Other Events Constituting Failure to Perform. In addition to those events
previously or subsequently described herein, the following shall be considered failure to perform
or breach of this Agreement, the occurrence of which shall entitle City to invoke any and all
remedies outlined in this Agreement or any and all remedies it may have in equity or at law:
Developer’s abandonment of the project as determined by City, which is defined as expiration of
building permits due to inactivity, expiration of approvals per City Code, or inactivity for a
period of 6 months or longer excluding the months of November through February; Developer's
insolvency, appointment of a receiver, or filing of a voluntary or involuntary petition in
bankruptcy; the commencement of a foreclosure proceeding against the project property; and/or
the project property being conveyed in lieu of foreclosure. In the event the Developer files a
bankruptcy petition, Developer hercby agrees to waive the automatic stay provisions of the
Bankruptcy Code and agrees that City may proceed with exercising any and all remedies herein
or any remedies in equity or law.

18. Access to Property. Should City elect to use the Bond to complete, repair, or
replace the Improvements, Developer expressly grants to City, and any contractor or other agent
hired by City, the right of access to the project property.

19.  Notices. Any notice given under this Agreement shall be in writing and shall be
delivered personally, mailed by first class or express mail, or sent by e-mail at or to the following
addresses: -

John Lewis

c/o Lewis Homes

3718 N Wolf Creek Dr.
Eden, UT 84310

Notice shall be deemed given when actually received if personally delivered, the earlier
of the day actually received or the third business day after the notice is deposited in the United
States mail properly addressed and postage prepaid if sent by mail, or the date a delivery receipt
1s received if sent by e-mail. : -

20.  Severability. Should any portion of this Agreement for any reason be declared
invalid or unenforceable, the invalidity or unenforceability of such portion shall not affect the
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validity of any of the remaining portions and the same shall be deemed in full force and effect as
if this Agreement had been executed with the invalid portions eliminated.

21.  Governing Law. This Agreement and the performance hereunder shall be
governed by the laws of the State of Utah.

22.  Counterparts. The fact that the parties hereto execute multiple but identical
counterparts of this Agreement shall not affect the validity or efficacy of their execution, and
such counterparts, taken together, shall constitute one and the same instrument, and each such
counterpart shall be deemed an original.

23.  Waiver. No waiver of any of the provisions of this Agreement shall operate as a
waiver of any other provision, regardless of any similarity that may exist between such
provisions, nor shall a waiver in one instance operate as a waiver in any future event. No waiver
shall be binding unless executed in writing by the waiving party.

24.  Captions. The captions preceding the paragraphs of this Agreement are for
convenience only and shall not affect the interpretation of any provision herein.

25. Integration. This Agreement, together with its exhibits and the approved plans
and specifications referred to, contains the entire and integrated agreement of the parties as of its
date, and no prior or contemporaneous promises, representations, warranties, inducements, or
understandings between the parties pertaining to the subject matter hereof, which are not
contained herein, shall be of any force or effect. However, this Agreement shall not affect any
fully-executed agreements that are lawfully approved if said agreements do not conflict with the
provisions herein.

26.  Attorney Fees. In the event either party hereto defaults in any of the covenants
or agreements contained herein, the defaulting party shall pay all costs and expenses, including
reasonable attorney fees, incurred by the other party in enforcing its rights hereunder whether
incurred through litigation or otherwise. In the case either party chooses to use in-house counsel,
attorney fees shall be determined by the average hourly rate of a local attorney with the same
level of experience and expertise. |

27. Other Bonds. This Agreement and the Bond do not alter the obligation of
Developer to provide other bonds under applicable agreements, ordinances, or rules of any other
governmental entity (including the City) having jurisdiction over Developer. The furnishing of
security in compliance with the requirements of the ordinances or rules of the City or other
jurisdictions shall not adversely affect the ability of the City to draw on the Bond as provided
herein.

28.  Time of Essence. The parties agree that time is of the essence in the performance
of all duties herein.

29.  Exhibits. Any exhibit(s) to this Agreement are incorporated herein by this
reference, and failure to attach any such exhibit shall not affect the validity of this Agreement or
such exhibit. An unattached exhibit is available from the records of the parties.
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30. Indemnification. Developer agrees to indemnify, defend, and save harmless
City, its officers, employees, and agents from and against any and all claims, lawsuits, damages,
proceedings, and liability which may arise as a result of the installation of the Subdivision
Improvements and any action of Developer pursuant to this Agreement. This includes any
claims of any third-party in paragraph 31 below. City shall have the option to either provide its
own defense, with all costs for such being borne by Developer in accordance with paragraph 26,
or require that Developer undertake the defense of City. |

31. No Third-Party Beneficiaries. The benefits and protection provided by this
Agreement shall inure solely to City and not to third parties, including, but not limited to, lot
purchasers, contractors, subcontractors, laborers, suppliers, subsequent purchasers, builders, or
developers, or others. City shall not be liable to claimants or others for obligations of Developer
under this Agreement. City shall have no liability for payment of any costs or expenses of any
party who attempts to make a claim under this Agreement, and shall have no obligation to make
payments to, give notices on behalf of, or otherwise have obligations to any alleged claimants
under this Agreement.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by
their respective duly authorized representatives this =~ day of _\ 'ﬁ4b€%2016.

CITY:

CITY OF WILLARD

“\.

By: 1 A
print v/ S . Leans
s Phdidet
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STATE OF UTAH )
. SS.

COUNTY OF Weber

On this I Cal day of :52‘2"' ,20_1'e | personally appeared before
me__ Uphn | lew!S . who being by me duly sworn did say that he/she is the ¢ eident
[title] of Giranitp Qgé%ﬂ.! V. C.o [entity’s name] a Cor v Y- [entity’s type], and that the
foregoing instrument was signed on behalf of said (‘ Ny ﬂo{@w [entity’s type] by
authority of its A\Y&C;ﬂ) (S [dlrectors/members/partners] and he/she acknowledged to

me that said _Chranpe £ I2\%Q_[‘Lq_”;(p[en‘uty s name] executed the same.

Sia Lok

NOTARY PUBLIC
Commission Expires: |0

<SR LISA TUCKER
=k Notary Public, State of Utah
a g Commission # 679729
My Ccmmission Expires
Jctober 14, 2018

EXHIBIT A

Engineer’s Estimate
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7,734 sy
9 each
4074 11,
& each
1 each
6 each

1is

B sach

10 sach

subtotal

$1.60
$1,000.00,
$4.00.
$600.00

$300.00

subtotai

_ $300.001
isubtotal

subtotal

$32.827.50

$2,000.00

$2.000.00]
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_CITY ENGINEER'S ESTIMATE FOR IMPROVEMENTS LEFT TO COMPLETE

$12.374.40]
$9,000.00 }
$16,206.00§
$3,600.00
$300.00
$12,000.00]
$53,570.40/

$2,000.00
$2,000.00

$2,400. {30
$2,400.00 |

$4,000.00 |
$4,000.00|

$61,970.40

$70,399.00|

$132,369.40

Jones & Associates Consulting Engineers

ZQ//‘}U’;)/{’JM




