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FIRST AMENDMENT TO P ] ; 3

USE AND OCCUPANCY AGREEMENT §§

This First Amendment is made and entered into this
30th day of November, 1983, by BERTAGNOLE PROPERTIES, a Utah
general partnership (hereinafter referred to as the "peclar-
ant"), for the purpose of amending in part that certain Amended
and Restated Use and Occupancy Agreement dated May 3, 1983 and
recorded the same day with the Salt Lake County Recorder as
Entry No. 3788556, Book 5456, beginning at Page 560 (the "Use
and Occupancy Adgreement"),

The Dpeclarant, being the owner of all of the property
described in Exhibit "A" attached hereto andg incorporated
herein by this reference, hereby declares that the Use and
Occupancy Agreement is hereby amended in part as follows:

1. Section 5.05 of the Use and Occupancy Agdgreement
is hereby amended and restated in its entirety as follows:

5.05 Basic Assessment. Each Fiscal Year

the Basic Assessment attributable to each

Share shall be determined in the following

manner, and thereafter assessed to and paid

by the Owner of said Share. The total Basic

Expenses incurred in such Fiscal vear shall
be divided into three parts, with one part
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pertaining to all two bedroom Shares, one
part pertaining to all one bedroom Shares,
and one part pertaining to all studio
Shares. This division between the three
Unit Types shall be made in such a ratio
that the total Basic Expenses attributable
to all one bedroom Shares will be one and
two-thirds times the total amount attributa-
ble to all studio Shares, and the total
Basic Expenses attributable to all two bed-
room shares will be two and one-third times
the total amount attributable to all studio
Shares. After dividing the Basic EXpenses
for each Fiscal Year into the three parts as
explained above, that part pertaining to
each Unit Type shall be divided by the num-
ber of Sshares of that particular Unit Type,
thus resulting in the Basic Assessment to be
made to the oOwner of each Share in the
Project, Notwithstanding the preceding por-
tions of this paragraph, the initial Basic
Assessment for each Share shall be prorated
according to the following formula: The
Basic Assessment as calculated pursuant to
the formula set forth in the preceding por-
tions of this Section 5.05 shall be multi-
plied by a fraction (i) the numerator of
which shall be the number of days remaining
in the current Fiscal Year commencing on the
date on which the Owner executed his Pur-
chase Agreement (for contract buyers) or on
the date of recordation of the Owner's
Original peed (for cash buyers), and (ii)
the denominator of which is 365.

2. sections 5.09(a) and 5.09(b) are hereby amended

and restated in their entirety as follows:

(a) With respect to fixed costs and
expenses, the same shall be divided among
Declarant and all Owners based on the number
of Shares each owns in the Project (which is
the same manner of division as already
required by the preceding sections of this
Section 5), except that until the south
Building (as shown on the Record of Survey
Map) is constructed, all Units located
therein shall not be included in prorating
any assessments, and therefore, the total
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Shares in the North Building shall con-
stitute the total Shares in the project for
the purpose of making assessments. Fixed
costs shall include real property taxes,
insurance and all costs which do not vary or
fluctuate with the number of Shares sold and
with the use of the Project,

(b) With respect to variable costs and
expenses, the same shall be divided between
all owners and Declarant based on the number
of Shares each owns in the Project, but for
the purposes of this section 5.09(b) Declar-
ant sha'l be deemed to own only the unsold
Shares existing in Units in which at 1least
one Share has been sold to a third party
(i.e., a party other than Declarant, its
successors and assigns). Variable costs and
expenses shall include maid service, cost of
employees, cost of cleaning, maintaining and
repairing the Units, utilities, expenses and
all other costs and expenses which vary and
fluctuate with the number of Shares socld and
with the use of the Project.

3. A new Section 5.09(c) as follows is hereby made

an addition to the Use and Occupancy Agreement:

(c) Notwithstanding the provisions of
sections 5.09(a) and 5.09(b) above, if
Declarant determines during the early
development of the Project that the Basic
Assessment attributable to each Owner of a
Share, as calculated above, is too high in
comparison with the annual assessments of
other comparable timeshare projects, then
Declarant may assessS each Owner an amount
less than what would otherwise be owing
under the preceding paragraphs of this Sec-
tion 5, and Declarant shall pay the differ-
ence so that the costs of the Project will
be met.




the Dpeclarant has executed this

IN WITNESS WHEREOF,

First Amendment the day and year first above written.

4838C

BERTAGNOLE PROPERTIES, a Utah
general partnership

By Bertagnole Investment Company
Limited Partnership, a yUtah
limited partnership,

Its General Partner

AN G v =

EMANUEL A. FLOOR,
Its Managing General Partner

FRANKLIN FINANCIAL, a Utah
corporation,
Its General Partner

-

By . /1

RICHARD A. CHRISTENSON,
Its president
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STATE OF UTAH )
:  ss.
COUNTY OF SALT LAKE )
On the 18t  day of December » 1983 personally

appeared before me Emanuel A, Floor, who, being by me duly sworn,

did say that he is the Managing General Partner of Bertagnole
Investment Company Limited Partnership, which limited partnership

is a general partner of Bertagnole Properties, that said instru-
ment was signed in behalf of said partnership by authority of a res-
olution of the partners of the partnership, and said Emanuel A. Floor
acknowledged to me that said Bertagnole Investment Company Limited
Partnership executed the same as the general partner of Bertagnole
Propertigs.,,
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My CommiSSipﬁ Expires:

AIPRETITION

6/1/86
STATE OF UTAH )
: ss.
COUNTY OF SALT LAKE )
On the ISt day of December » 1983 personally appeared

before me Richard A. Christenson, who, being by me duly sworn, did say
that he is the President of Franklin Financial, a Utah corporation that
is one of the general partners of Bertagnole Properties, and that said
instrument was signed in behalf of said corporation by authority of a
resolution of its Board of Directors, and said Richard A. Christenson
acknowledged to me that said corporation executed the same as the general
partner of Bertagnole Properties.
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Residing at: Midvale, Utah
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v EXH T "A Undivided Interest

in Common Areas

THE KIMBALL CONDOMINIUMS Unit Designation Par Value and Facilities
105 3 .92596%
106 3 .92596
107 2 .61728
108 2 61728
100 2 .61728
110 2 .01728
111 2 .61728
112 2 .61728
113 3 .92596
114 2 .61728
115 2 .61728
117 2 .61728
118 2 .61728
119 2 61728
120 2 .61728
121 2 .61728
122 2 .61728
123 2 .61728
124 2 .61728
125 2 .61728
126 2 .61728
127 2 .61728
128 2 .61728
129 2 .61728
130 2 .61728
131 ’ ’ 2 .61728
132 2 .61728
133 2 .61728
134 2 .61728
136 2 .61728
137 2 .61726
135 2 61726
139 3 ~92596-
140 2 .61728
142 2 .61728 -
143 3 .92596
144 2 .61728
146 2 . .61728
147 2 61728
205 3 .92596
2006 3 .92596
207 2 61728
208 2 .61728
209 2 .61728
210 2 .61728
211 2 .61728
212 2 .61728
213 3 .92596
214 2 .61728
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. EXHIBIT "A" CONTINUED Undivided Interest

= ; “in Common Areas
* THE KIMBALL CONDOMINTUMS Unit Designation Par Value and racilitiecs
215 2 617287
217 2 .61728
218 2 .61728
219 2 .61728
220 2 .61728
221 2 .61728
222 2 .61728
225 2 .61728
224 2 .61728
225 2 .61728
226 2 .61728
221 2 .61728
228 2 .61728
229 2 .61728
230 2 .61728
231 2 .61728
232 2 .61728
233 2 .61728
234 2 .61728
235 2 61728
236 2 .61728
237 2 61728
238 2 61728
239 3 .92596
240 2 61728
242 2 .61728
243 : : 3 .92596
244 2 61728
246 2 .61728
247 2 .61728
248 2 .61728
95 3 .9259
306 3 .92596
201 2 .61728
309 2 .61728
%9 2 .61728
310 2 61728
311 2 .61728
312 2 - 61728
313 3 .92596
314 2 .61728
315 2 61T
2y 2 61730
318 2 .61726
319 2 61728
520 2 61728
321 2 61728
322 2 .61728
325 2 .61728
324 2 .61728
325 2 61728
326 2 .61728
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EXHIBIT "A'" CONTINUED
. THE KIMBALL CONDOMINIUMS Unit Designotion

327
328
322
330
351
352
333
334
335
336
331
338
339
340
342
343
344
346
347
348

413
415
417
418
419
420
421
422
423
424
425
426
427
428
429
430
431
432
4%3
434
475

4%
437
438
439
420
442
443
441
446
447
448

Par Value
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Undivided Interest

in Common Areas
and Facilities

.617287%
61728
.61728
.61728
.61728
.61728
.61728
.61728
.61728
.61728
61728
.61728
.92596
.61728
.61728
.92596
.61728
.61728
".2728
.61728

.92596
.61728
.61728
-61728
.61728
.61728
-61728
.61728
.61728
.61728
.61728
.61728
.61728
-61728
.61728
.61728
.61728
.61728
.61728
.61728
.61728
.61728
.61728
.61728
-92596
.61728
-61728
.92596
.61728
.61728
.61728
.61728
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