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Hoo't AND_DECLARATION OF RESTRICTIVE CQVENANTS

This Low-Income Housing Credit Commitment Agreement and
Declaration of Restrictive Covenants (the "Agreement") is made
effective as of the dé day of December, 1994, by and between
Pauline Downs, L.L.C., a Utah limited liability company, its
guccessors and assigns (the "Project Owner"), and Utah Housing
Finance Agency ("Agency"), an independent state agency and a body
politic and corporate of the State of Utah.

RECITALS:

WHEREAS, section 42 of the Internal Revenue Code of 1986,
as amended ("IRC § 42"), provides for the allocation of low-income
housing credits £or the construction, acquisition and/or
rehabilitation of qualified low-income housing buildings;

WMEREAS, the Agency is the housing credit agency which
has been designated as the agency raspongible for the allocation of
low-income housing credits for the State of Utah pursuant to IRC
§ 42;

WHEREAS, Project Owner has made application, which
application is on file with the Agency and is hereby incorporated
herein by this reference, to the Agency for the allocation of low-
income Thousing credits with respect to the congtruction,
acquisition and/or rehubilitation of that certain qualified low-
income building or buildings located upon and being a part of the
real property described in Exhibit "A" attached hereto and
incorporated herein by this reference (harein the "Project");

WHEREAS, Project Owner represente that the Project
gpatisfies the requirements of IRC § 42, au amended, as a qualified
low-income housing project, and Project Owner represents it will
maintain the Project in conformity and continuons compliance with
IRC § 42 and applicable regulations thereunder, as the same may
hereafter be amended, any other federal or gtate requlrements
applicable thereto and thia Agreement;

WHEREAS, the Agency has relied on the information
submitted by Project Owner in its application, aa supplemented,
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with reapect to the Project in reserving low-income housing credita
to the Project Owner;

WHEREAS, the Agency I1s unwilling to allocate any low-
income housing credits to Pxroject Owner for the Project unless
Project Owner shall, by entering into and pursuant to this
Agreement, consent and agree to the conditiona and restrictions set
forth herein and make a declaration of restrictive covenants with
regpect to the Project as set forth herein; and

WHEREAS, Project Owner, under this Agreement, intends,
declares and covenants that the regulatory and restrictive
covenants set forth herein governing the uge, occupancy and
transfer of the Project shall be and are covenants running with the
- . land for the term stated herein and binding upon all subsequent
{ owners of the Project for such term set forth herein, and are not
i merely personal covenants of the Project Owner.

NOW THCREFORE, in consideration of the mutual premises
get forth above, and based upon the mutual covenants and promises
hereinafter set forth, and such other valuable consideration the
receipt and sufficiency of which is hereby acknowledged, Project

Owner and the Agency agree as follows:

1. Applicahle Fraction. Project Owner agrees that the
applicable fraction, as defined in IRC § 42(c) (1), for each taxable
yvear in the extended use period, as defined in IRC § 42, for the
following qualified low-income buildings of the Project will not be

less than 100%:

Buildina: Addresg: :
UT-93-04001 110 8. 300 E., SLC, UT i
UT-93-04002 120 8. 300 E., SLC, UT
UT-93-04003 130 S. 300 E., SLC, UT i
UT-53-04004 136 S. 300 E., SLC, UT !
2. Set-nside Election. Project Owner agrees that for ﬁ

each taxable year in the extended use period, ae defined in IRC
§ 42, 100% of the residential unite in the Project shall be both
rent restricted, as defined in § 42, and occupied by individuals
(hereinafter "low-income tenants") whose income is 60% ox lesgs of
the area median gross income for the county in which the Project is
located as annually determined and published by H.U.D.

3, N - . Project Owner
agrees to not take oxr permit to be taken any action which would
have the effect or result, directly or indirectly, of subjecting
the Project to non-compliance with IRC § 42, as the same may be
amended from time to time, the regulations lssued thereunder, any
other stat» or federal requirements or any provisions of this
Agreement. If the Project Owner becomes aware of any incldence or
manner in which the Project does not comply with IRC § 42 or this
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Agreement, the Project Owner shall notify the Agency of auch non-
compliance within 30 days after the date Project Owner becomes
aware of such non-compliance. The Agency shall notify the Internal
Revenue Sexrvice of any non-compliance of which the Agency becomes
aware.

4, Congistency of Unitg. Project Owner agrees that the
regsidential rental units of the Project occupied by low-income
tenants will be of comparable quality to all other units in the
Project.

5. Qunerghip. Project Ouwner repregsents and warrants,
upon execution and delivery of this Agreement, that it has good and
marketable title to the Project, £free and clear of liens and
encumbrances, except for thoge liens and encumbrances which secure
Finanecing for the acquisition, construction or rehabilitation of
the Project, property taxes, and customary non-monetary liens and
encumbrances rclating to easements, utilities, and similar matters.

6. Releage and Indemmnification. Project Owmer
represents that 4t has independently reviewed the applicable

allocation documents providing for the allocation of low-income
housing tax credite for the Prolest to ensure the correctness and
validity of the same, and has not relied on any representations or
statements from the Agency with respect to Project Owner’s
entitlement to the allocation of low-income housing tax credits for
the Project. Project Owner agrees to release and hold the Agency,
its officers, directors, employees and agents harmless from any
claim, loas, liability, demand or judgment incurred by or asserted
against Project Owner resulting from or relating to the allocation
of low-income housing credits, or the recapture thereof by the
Internal Revenue Service, or the monitoring of the Project’s
compliance with IRC § 42 and this Agreement. Further, Project
Owner agrees to indemnify and hold the Agency, its officers,
directors, employees and agents harmless from any claim, loss,
liability, demand or judgment incurred by or asserted against the
Agency, its officers, directors, employees and agents as a result
of or in any way related to the allocation to Project Owner of low-
income housing credits, or the recapture thereof, or the monitoring
of the Project’s compliance with IRC § 42 and this Agreement.

7. Compliance Monitoring. Project Owner acknowledgee
that the Agency, or its delegate, is required to monitor the
Project’s compliance with the requirements of IRC § 42 and the
covenants of this Agreement. Accordingly, Project Owner agrees to
comply with the obligations, terms and conditions of the Agency’s
Compliance Monitoring Plan, as the same may be amended from time to
time. As a condition to leasing a low-income unilt, a low-income
tenant shall be required to provide sufficient documentation to
substantiate income levels of all individuals residing therein.

8. Inspection. Project Owner shall permit, during
normal business hours, upon reasonable notice, any duly authorized
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representative of the Agency to inspect any books and records of
Project Owner relating to the Project and the incomes of low-income
tenants. Specifically, Project Owner sghall make available to the
Agency the documentation substantisting incomes of low-income
tenants. The Agency shall notify the Internal Revenue Service
("IRS") of any non-compliance with the provisions of IRC § 42, or
of . this Agreement, with which it becomes aware.

9. Extended Uge Period. Project Owner and the Agency
agree that the extended use period, as used in IRC § 42 and this

Agreement, for each low-income building of the Project, means the
period beginning on the first day in the compliance period, as
defined in IRC § 42, on which a qualified low-income building is a
part of a qualified low-income housing project and ending on the
date which 1s 26 years after the close of the compliance period
(for a total of 41 years from the beginning date of the compliance
period for a qualified low-income building); however, notwith-
standing the foregoing to the contrary, the extended use period
shall terminate upon the occurrence of either of the following:

(a) On the date a qualified low-income
building 18 acquired by foreclosure (or
instrument in lieu of foreclosure), unless the
IRS determines that such acquisition is part
of an arrangement of the taxpayer a purpose of
which is to terminate the extended use period;
or

(b) One year from the date Project Ovmer
submits a written request to the Agency to
find a person ("qualified buyer"), to acquire
the Projact Owner’s interest in the low-income
portion of the qualified low-income building,
who will continue to operate such portion as a
qualified low-income building, PROVIDED THAT
(i} the Agency is unable to present during
such one year period a qualified contract, as
defined in IRC § 42(h) (6) (F), am amended, and
(11) Project Owner shall not request that the
Agency find a qualified buyer, and Project
Owner hereby wailves 1its right to do so for
purposes of this paragramh 9(b) and IRC § 42,
until the expiration of 41 years from the
beginning date of the compliance period for
the Project.

10. s30d. Notwithstanding
the termination of the extended use perilod pursuant to the provi-
sions of paragraph 9(a) or (b) above, Project Owner shall not evict
or terminate the tenancy (other than for good cause) of an existing
low-income tenant of any low-income unit of the Project or increase
the gross rent with respect to a low-income unit, not otherwise
permitted under IRC § 42, hefore the clope of the three year period
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following the termination of the extended use period under the
provisgions of paragraph 9(a) or (b).

11. Subordination. The Project Owner agrees to obtain
the agreement of any prior recorded lienholder of any building in

the Project to subordinate its lien priority to the terms of this
Agreement whereby the prior recorded lienholder, or its assigns or
successors in interest, agrees to not evict an existing low-income
tenant {other than for cause) and not increase gross rent with
respect to a low-income unit, not otherwige permitted under IRC
§ 42, for a period of three years from the date of any foreclosure
with respect to any qualified low-income building in the Project.

12. . Pursuant to IRC
§ 42(h) (6} (B) (iii), no portion of a qualified low-income building
to which this Agreement applies, may be sold, transferred or
conveyed to any person unless all of the low-income building to
which this Agreement applies is sold, transferred or conveyed to
auch person.

13. Rent and Income Limits. Project Owner agrees that

20 studio units of the Project will be leased, throughout the
extended use period as set forth in paragraph 9 above, (i) for a
maximum monthly rental fee which serves 35% of area median income,
and (il) to individuals whose annual income (as defined under
Section 8 of the United States Housing Act of 1937), aggregated for
all individuvals residing in a given unit, does not exceed 35% of
area median income. The maximum monthly rental fee is calculated

ag follows:

A. First, multiply the monthly rent limit applicable
to the unit as calculated by the Agency for the
applicable year, based on bedroom size, based on
50% of area median income for the county in which
the unit is located, by 2 (to arrive at a rental
amount based on 100% of area median income);

D. Second, multiwly the product derived in A. above by
35%.

For purposes of determining the maximum monthly rental fee pursuant
to this paragraph, the maximum monthly rental fee amount shall
include an allowance for tenant-pald utilities as provided in IRC
§ 42 or notices, regulations or revenue rulings issued or promul-
gated thereunder. Notwithstanding the foregoing, upon written
approval £rom the Agency, the Project Owiner may increase the
maximum monthly rental fee or income limit applicable to tenants
for any unit of the Project in an amount agreed to by the Agency,
as the Agency shall decide in Jite mole discretion; however, under
no circumstances may ths maximum monthly rental fee or income limit
applicable to tenants for any given unit of the Project exceed the
rent or income limita establishad under IRC § 42.
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14. Restrictive Covenantgs. The Project Owner intends,

declares and covenants that the c¢ovenants, terms, provisions and
restrictions sec forth in this Agreement shall run with the land
and shall bind, and the benefits and burdems shall inure to,
Project Owner and the Agency, and their respective successors and
assigns, and all subsequent owners of the Project or any interest
therein, for the duration of the extended use period set forth in
paragraph 2 above. Upon the termination of the extended use
period, except as provided in paragraph 10 above, this Agreement
shall be deemed terminated and of no further force and effect, and
the Agency shall execute a release for recordation purposes if so
requested by the then owner of the Project.

15. Recordation. This Agreement shall be placed of
record in the real property records of the County in which the
Project is located, and upon recording, the Project Owner shall
cause to be sent to the Agency an executed original of the recorded
Agreement showing the date, deed book and page numbers of record.
The Project Owner agrees that the Agency may issue, but withhold
delivery of, the Internal Revenue Service Form 8609 constituting
final allocation of low-income housing credits until the Agency
receives the recorded executed original of the Agreement.

16. Enforcement. All of the terms, provisions and
restrictions of the Agreement may be enforced by the Agency. 1In
addition, the Agency and Project Owner acknowledge and agree that
any individual who meets the income limitations applicable to the
Project under IRC § 42(g) (whether a prospective, present, or
former occupant of the Project) has the right to enforce in any
Utah state court the requirements and conditions of this Agreement.

17. Section 8 Tenants. Project Owner shall not refuse

to lease any unit of the Project to a holder of a voucher or
certificate of eligibility under section 8 of the United States
Housirng Act of 1937 because of the status of the prospective tenant
ag such a holder.

18. Changes to IRC § 42. The Agency and Project Owner
recognlze that the provisions of IRC § 42 may be amended from time
to time. Project Owner agrees to maintain the Project in
compliance and conformity with the requirements of IRC § 42, and
the regulations issued thereunder, as the same are amended from
time to tim=. However, if in the opinion of the Agency subsequent
revigions to IRC § 42 are so substantial as to necessitate
amendment of this Agreement, this Agreement may be amended to
reflect such changes in the law governing the low-income housing
tax credit program. In such case, this Agreement ghall be amended
only by written instrument executed by the parties hereto.

19. HNotices. All notices to be given pursuant to this

Agreement shall be in writing and shall be malled, by first clasa,
postage prepald, to the partles at the addresses set forth below:
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to the Agency: Executive Director
Utah Housing Finance Agency
177 East 100 Scuth
Salt Lake City, Utah 84111

to the Project Owner: Rosemary Kappes
Pauline Downs, L.L.C.
1775 South West Temple
Salt Lake City, Utah 84115

to the IRS: District Director
Internal Revenue Service
P.0. Box 2196
Stop 1000 SLC
Sal: Lake City, Utah 84110

20. Governing Law. This Agreement shall be governed by
and construed in accordance with the laws of the State of Utah, and
where applicable, the laws of the United States of Amerlica. The
invalidity of any paragraph, part or provision of this Agreement
shall not affect the validity of the remaining portions hereof.

21. n ~tif . The Project Owner shall, in
a form designed by the Agency, annually certify to the Agency its
compliance with all the provisions of this Agreement and IRC § 42
and regulations issued thereunder.

22, Definitions. All words, definitions and terms used
in this Agreement that are defined or set forth in IRC § 42 shall
have the meanings given in said IRC § 42.

23. Counterparts. This Agreement may be executed by the
different parties hereto 1in separate counterparts, each of which
when so executed shall be deemed to be an original, and all of
which taken together shall constitute one and the same agreement.

24. Severability. If any provision of this Agreement or
the application thereof to any party or circumstance shall be
invalid or unenforceable to any extent, the remainder of the
Agreement and the application of such provislons to any other party
or clrcumstance shall not be affected thereby and shall be enforced
to the greatest extent permitted by law.

25, Headings. Titles or headings to the sectiones of

this Agreement are for convenience only, and neither limit nor
amplify the provisions of this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused this
Agreement to be sgigned by thelr respective duly authorized p
representatives. , ;

OWNER:: Agency: i
PAULINE DOWNS, L.L.C., UTAH HOUSING FINANCE AGENCY t
a Utah limited liability ‘|

company ' i

/ ' b
=22 K S
By: Housing Aut t3 By: William H—Erickson =

Salt Lake City Executive Director

Its: Member A

By: Rosemary Kappes
Its: Executive Director
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STATE OF UTAH

)
)

COUNTY OF SALT LAKE

On this _ ;2 day of December, 1994, perscnally appeared
before me William H. Erickson, whose identity is personally known
to or proved to me on the basis of satisfactory evidence, and who,
being by me duly sworn (or arffirmed), d&id say that he is the
Executive Director of the Utah Housing Finance Agency, and that the
foregoing document was signed by him in behalf of the Utah Housing
Finance Agency by authority of a resolution of its board of
directors, and said William H. Erickson acknowledged to me that
said corporation executed the same.

NOT§ PUBEIC '
My Commission Expires: Resgiding at:,ﬁﬁo’df_d'éf___

r'wz:fﬂ--n--u---- -
_&/ 43, /995 g Netary Poblle 1
T R'A71\7FD)’A CHULETA

y 18
STATE OF UTAH ) 03”&?0' mlniv'\m

:--n-n-----n-------.-.....‘

COUNTY OF SALT LAKE

On this QOH\- day of December 1994, personally appeared
before me Rosemary Kappes, the signer of the foregoing instrument,
who by me duly sworn, did say, for herself that said Rosemary
Kappes is the Executive Director of Housing Authority of Salt Lake
City, a member of Pauline Downs, L.L.C., a Utah limited liability
company, and said instrument was signed in behalf of Pauline Downs,
L.L.C., by authority of the Board of Directors/Trustees of Housing
Authority of Salt Lake City and Rosemary Kappes acknowledged to me
that Housing Authority of Salt Lake City executed the same.

NOTARY PUBLIC
My Commission Expires: Repiding at: La e Cou ]

RY PUBLIC
LI3A 1, aToCK)

b Na
,}33." B30ih 1700 1yey

o, Ulah n4pgs
My Comrisgion :
Auguet 1. 10"

BTATE of UTAn
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County of Salt Lake, State of Utah

BEGINNING at the Northeast Corner of Lot 8,
Block 72, Plat "A", Salt Lake City Survey; and
running thence South 0°02’04" East 117.00 feet
(Record = South 117 feet); and running thence
South 89°58’'22" West 66.00 feet (Record = West
66 feet); thence North 0°02’'04" West 117.00
feet (Record = North 117 £feet); thence North
B9°58’'22" East 66.00 feet (Record = Eamt 66
feet); to the point of BEGINNING.

TOGETHER WITH the following described Right of Way:

i BEGINNING at a point 117 feet South from the
%ﬁ Northeast Corner of said Lot 8, and running

thence South 10 feet; thence West 8 rods;
thence North 10 feet; thence East 8 rods to
the point of BEGINNING.

i BEGINNING at a point which is South 0°01’/59"
4 East 127.03 feet (Record = South 127 feet)
; from the Northeast Corner of Lot 8, Block 72,
! Plat "A", Salt Lake City Survey, and running
1! thence South 0°01’59" Eagt 71.02 feet (Record
) = South 71 feet); thence South 89°58’22" West
i 131.86 feet to a point which is 0.05 feet
i perpendicularly distant Easterly from the East
) face of an existing brick building; thence
" North 0°00’'03" West parallel with the face of
i sald building 71.02 feet; thence North
i 89958'22" East 131.82 feet to the point of
: BEGINNING.

TOGETHER WITH a Right of Way over:

‘ BEGINNING at a point which is South 0°01'59"
0 East 117,03 feet (Racord « South 117 feet)
! from the Northeast Correr of said Lot 8, and
i running thence South 0°01’'59" Eapt 10.00 feet
g of (Record = South 10 feet); thence South
'y 09°58'22" West 132.04 feat {(Record = Wast 8
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rods); thence North 0°01'59" Weat 10.00 feet
(Record = North 10 feet}; thence North
goes5B8r22" East 132.04 feet (Record ~ BEasgt 8
rodsg) to the point of BEGINNING.

BEGINNING at a point which is North 0°01°59"
West 72.02 feet (Record = North 72 feet) from
the Southeast Corner of Lot 8, Block 72, Plat
"A", Salt Lake City Survey, and running thence
North 0°01'59" West 60.02 feet {(Record = North
60 feet); thence South 89°5822" West 165.05
feet (Record = West 10 rods); thence South
0°01°59" East 60.02 feet (Record = South 60
feet); thence North 895°58°22" Eaat 165.05 feet
(Record = East 10 rods) to the point of
BEGINNING.

BEGINNING at the Southeast Corner of Lot 8,
Block 72, Plat "A", Salt Lake City Survey; and
running thence South 89°58'22" West 165.0 feet
(Record o« West 10 rods); thence North 0°02’04"
West 72.0 feet (Record = North 72 feet);
thence North 89958'22" Fast 165.0 feet (Record
= Easgt 10 rods); thence South 0°02/04" East
72.0 feet (Record = South 72 feat) to the
point of BEGINNING.

TOGETHER WITH the following described Right of Way:

140832
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BEGINNING 198 feet South from the Northeast
Corner of sald Lot 8, Block 72, Plat "A", Sclt
Lake City Survey, and running thence West 146
feet; thence South 60 feet; thence East 28
feet 8 inches; thence North 51 feet & inches;
thence East 117 feet 4 inches; thence North 8
feet 6 inches to the point of BEGINNING.
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