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MORTGAGE, DEED OF TRI'RT, DEED TO
SECURE DEBT AND SECURLTY AGREEMENT

th

Date: as of July (g, 1991

Mortgagor/Grantor: NATIONAL WAREHOUSE INVESTMENT COMPANY,
a california limited partnership

Address: ¢/o The Shidler Group
Four Embarcadero Center, Suite 3150
san Francisco, California 94111

Moritgagee/

Beneficiary/

Grantee: UNIBANK A/S

Address: 13-15 West 54th Street

New York, New York 10015
Mortgage Amount: $10,500,000
Locaticn of

Preaises: County of Salt Lake,
State of Utah

Instrument Prepared by,
Record and return to: ROBINSON SILVERMAN PEARCE
ARONSOHN & BERMAN
1290 Avenue of the Americas
New York, New York 10104

Attn.: Michael B. lLevy, Esd.
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THIS INSTRUMENT IS ALSO A FINANCING STATEMENT FILED AS A FIX-
TURE FILING PURSUANT TO 0.C.G.A. § 11-9-402(6), IC § 26-1-9-
402 (b), CODE OF IOWA § 544.9402(6), KAN STAT ANN 84-0-402(6)
(1983) , MICHIGAN COMPILED LAWS § 440.9313, N.H. RSA 382-A:9-
402(6), ORS § 79.4020(6), OKLAHOMA STATUTES, WIS. STAT,

§ 409,402 (1989~50) AND IS ALSO TO BE INDEXED IN THE INDEX OF
FINANCING STATEMENTS UNDER THE NAMES OF GRANTOR, AS DEBTOR,
AND GRANTEE, AS SECURED PARTY,
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The Mortgagor is the owner of the Premises descri-
bed in Schedule A hereto. The Mortgagee has lent to
Holman/Shidler Investment Corporation ("Borrower"), the Mort-
gage Amount, which is evidenced by a note (the "Note") of
Borrower of even date herewith in that amount. The Mortgagor
has executed and delivered to the Mortgagee its guaranty of
the Note (the "Guaranty"), dated the date hereof, and the
Mortgagor, in order to secure its obligations pursuant there-
to, has duly authorized tha execution .and delivery of this
Mortgage,

CERTAIN DEFINITIONS

The Mortgagor and the Mortgagee agree that, unless
the context otherwise specifies or requires, the following
terms shall have the meanings herein specified, such defin-
itions to be applicable equally to the singular and the
plural forms of such terms.

"Chattels" means all fixtures, fittings, appli-
piie: ances, apparatus, equipment, machinery, building materials,
.} inventory and articles of personal property and replacements
55 thereof owned by Mortgagor, other than those owned or rented

cg by lessees and service vendors now or at any time hereafter
ﬁ affixed to, attached to, placed upon, or located at and used
%ﬁ in any way in connection with the complete and comfortable

& use, enjoyment, occupancy or cperation of the Premises or the
b4 Improvements on the Premises together with any proceeds rea-
a lized from the sale, transfer or conversion of any of the

4 above.

hiif.

? "Documents" means the Note, this Mortgage, the Loan
{i Agreement, the Environmental Indemnity, the Guaranty, the

@‘ Personal Guaranty, and all other documents further evidencing
%‘ and/or securing the loan evidenced by the Note.

é "Environmental Indemnity" means that certain envi-
iy ronmental indemnity agreement of even date herewith executed
v

il by Borrower, Robert W. Holman and Jay H. Shidler in favor of
1 the Mortgagee.

"Events of Default" means the events and circum-
stances described as such in Section 2.01 hereof.

!Guarantor" means, collectively, Robert W. Holman,
Jay H. Shidler and Mortgagor.

i

% "Guaranty" means, the Guaranty as definaed in the

o Loan Agreement,

i "Improvements" means all improvements, structures
3 or buildings, and replacements and alterations thereof, to be
4 erected or now or hereafter located upon the Premises includ-
Y, ing all plant equipment, apparatus, machinery and fixtures of
i ev ~y kind and nature whatsoe'ar forming part of said im-

@ provements, structures or buildings,
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"Involuntary Rate” means the Default Rate (as
defined in the Loan Agreement), but in no event higher than
the maximum rate allowed by the epplicable law.

"Loan Agreement" means that certain loan agreement
of even date herewith between Borrower and the Mortgagee,
setting forth, inter alia, certain of the terms and condi-
tions of the advance and repayment of the loan evidenced by
the Ncte.

“Mortgage Amount" means $10,500,000.

ngortgagee" means Unibank A/S, its successors and
assigns and shall also mean the "Beneficiary" or the
"Grantee" as the context requires.

"Mortgagor" means National Warehouse Investment
Company, a California limited partnership, and shall also
mean the "Grantor™ or the Trustor, as the context requires.

"Personal Guaranty" means the Personal Guaranty as
defined in the Loan Agreement.

upremises" means the Premises described in Schedule
A hereto including all of the easements, rights, privileges
and appurtenances thereunto belonging or in anywise apper-
taining, and all of the estate, right, title, interest, claim
or demand whatsoever of the Mortgagor therein and in and to
the strips and gores, streets, and ways adjacent thereto,
either at law or in equity, in possession or expectancy, now
or hereafter acquired.

vDrustee! means the Trustee, if any, named on the
cover page of this instrument.

All terms of this Mcrtgage which are not defined
above have the meaning set forth in this Mortgage.

GRANTING CLAUSE

NOW, THEREFORE, the Mortgagor, for consideration
paid, in order to secure the Mortgagor’s obligations under
the Guaranty, and the performance and observance of all the
provisions hereof heraby gives, grants, bargains, sells,
MORTGAGES AND WARRANTS, aliens, demises, releases, conveys,
assigns, transfers, hypothecates, deposits, pledges, sets
over and confirms unto the Mortgagee, with mortgage cove-
nants, all its estate, right, title and interest in, to and
under any and all of the following described property (the
"Mortgaged Property") whether now owned or held or hereafter
acquired:

(i) the Premises;
(ii) the Improvements;

(1ii) the chattels;

(iv) all proceeds of the conversion, voluntary
or involuntary of any of the foregoing into cash or
liguidated claims, including, without limitatien,
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proceeds of insurance and condemnation awards and
any unearned premiums accrued, accruing or to ac-
crue under any and all insurance policies now or
hereafter obtained by the Mortgagor and real estate
tax and assessment refunds and credits at any time
accruing to the benefit of the Mortgagor or the B
Mortgaged Property, even if relating to taxes and e
assessments payable for a period or periods prior i
to the date hereof; i

Y
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(v} all leases and rents of the Premises or B
any part thereof now or hereafter entered into and Y
all right, title and interest of the Mortgager P
thereunder; and including, without limitation, the 3
Mortgagor’s right, if any, to cash or securitles A
deposited thereunder; !

(vi) all utility or municipal deposits made by 5
or on behalf of Mortgagor or made in connection 3
with the Premises; n

(vii) to the extent assignable, all plans, %
drawings, specifications, site plans, sketches, ’ #
samples, contracts and agreemen%ts, however char-
acterized from time to time prepared for use in ]
connection with the constructior. of the Improve-
ments; i

D T o

RRoaEees.

W (viii) to the extent assignable, all contracts, R
i agreements and understandings now or hereafter e
ind entered into, relating to or involving the perfor- b4
iy mance of any work, rendering of any services, and i
! supply of any materials or the conduct of opera- i
o tions in and the management of the Premises includ- ¥
i ing, without limitation, construction contracts, g&
architect agreements, management agreements, con-
o tracts of sale, options and other agreements and iy
i deposits made thereunder and proceeds of same, i
i however characterized affecting the operation,
mzintenance, management, leasing or sale of the
k4 Premises and/or the Improvements; and

L
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(ix) to the extent assignable, any and all

5 permits, certificates, approvals and authoriza-

i tions, however characterized, issued or in any way
4 furnished whether necessary or not, for the oper-

E] ation and use of the Premises and/or the Improve~

% ments and/or Chattels, including, without limit-

o ation, building permits, environmental certif-

bl icates, certificates of operation, warranties and
i guarantees;
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TO HAVE AND TO HOLu in fee simple untc the Mortga-
gee, its successors and assigns forever.

PROVIDED ALWAYS, and these presents ara upon this

express condition, that if Borrower or Mortgagoer, and the Re

successors or assigns of Borrower or Mortgagor, shall well §
! and truly pay unto Mortgagee, its successors, or assigns the %
B principal amount of the Note, and interest as provided in the I
ﬁ Note, and all other amounts payable pursuant to this Mort- i
A gage, and Borrower or Mortgagor shall well and truly abide by i
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and comply with each and every covenant and agreement set
forth herein and in the Note, as the case may be, then these
presents and the estate hereby granted shall cease, determine
and b+ void; and

Insofar as the Mortgaged Property is located in
Georgla, THIS INSTRUMENT IS A DEED passing legal title pur-
suant to the laws of the State of Georgia governing deeds to
gecure debt, and it is not a mortgage; and

This instrument is #lso a security agreement
granting & present and continuing security interest and
security title in the portion of the Mortgaged Property
constituting personal property or fixtures, and a financing
statement filed as a fixture filing, pursuant to the Uniform
Commercial Code of the laws of such states.

This instrument is made and intended to secure
payment and performance of: (i) the Grantor’s obligations
under the Guaranty with respect to an indebtedness of Bor-
rower to Grantee evidenced by the Note, of even date here-
with, made by Borrower payable to the order of Grantee, in
the original principal amount of Ten Million Five Hundred
Thousand ($10,500,000) Dollars bearing interest and payable
as provided in the Note, the final payment being due on July
__, 1995, if not sooner paid; (ii) any and all renewal or
Tenewals, extension or extensions, modification or modifica-
tions of the Note, or substitution or substitutiens for the
Note, either in whole or in part; (iii) all advances to or
for the benefit of Grantor, if any, made by Grantee pursuant
to the terms of this instrument or the Documents; (iv) all
expenses incident to the collection of the indebtedness
secured by this instrument; (v) all duties and obligations of
Grantor under this instrument and the other Documents; and
(vi) all indebtedness now or hereafter owing by Borrower or
Grantor to Grantez pursuant to the Documents, and any and all
renewal or renewals, extension or extensions, modification or
modifications of said indebtedness, and substitution or subk-
stitutions for said indebtedness, either in whole or irn part.
(The obligations and indebtedness which this instrument ic
given to secure are herein sometimes collectively called the
"Indebtedness"; this instrument is hereinafter sometimes
called this "Mortgage".)

ARTICLE I

PARTICULAR COVENANT3, WARRANTIES AND
REPRESENTATIONS OF THE MORTGAGOR

The Mortgagor covenants, warrants, represents and
agrees as follows:

Section 1.01. (a) The Mortgagor warrants that it
has a good and marketable title to an indefeasible fee estate
in the Premises subject in all cases to no lien, charge or
encumbrance except such as are listed as exceptions to title
in the title policy insuring the lien of this Mortgage or are
permitted under the Loan Agreement. The Mortgagor is a duly
organized and validly existing california limited part-
nership, qualified to do business in each jurisdiction where
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the Premises are located, with full power and authority to
consunmate the transactions contemplated hereby.

(b) The Mortgagor further warrants that it
will own the Chattels free and clear of liens and claims
except as permitted by the Loan Agreement; and that this
Mortgage is and will remain a valid and enforceable first
lien on the Mortgaged Property subject only to the exceptions
referred to above. The Mortgagor has full power and lawful
authority to mortgage and convey the Mortgaged Property in
the manner and form herein done or intended hereafter to be
done. The Mortgagor will preserve such title, and will
forever warrant and defend the validity and priority of the
lien herecf zgainst the clairs of all persons and parties.
whomsoever,

Section 1.02. The Mortgagor will, at the cost of
the Mortgagor, and without expense to the Mortgagee, do,
execute, acknowledge and deliver all and every such further
acts, deeds, conveyances, mortgages, assignments, notices of
assignment, transfers and assurances as the Mortgagee shall
from time to time reasonably regquire, for the better assur-
ing, conveying, assigning, transferring and confirming unto “
the Mortgagee the property and rights hereby coaveyed, mofte
gaged or assigned or intended now or hereafter so to be, or
which the Mortgagor may be or may hereafter become bound to
convey, mortgage or assign to the Mortgagee, or for carrying
out the intention or facilitating the performance of the
terms of this Mortgage, and for filing, registering or re~
cording this Mortgage and, promptly after Mortgagee’s demand
therefor, will execute and deliver one or more financing
statements, chattel mortgages or comparable security
instruments, and renewals thereof to evidence more effec-
tively the lien hereof upon the Chattels.

Section 1.03. (a) The Mortgagor forthwith upon
the execution and delivery of this Mortgage, and thereafter
from time to time, will cause this Mortgaga and any security
instrument creating a lien or evidencing the lien hereof upon
the cChattels and each instrument of further assurance to be
filed, registered or recorded in such manner and in such
plices as may be required by any present or future law in
order to publish notice of and fully tc protect the lien
hereof upon, and the interest of the Mortgagee in, the Mort-
gaged Property.

(b) The Mortgagor will pay all filing, regis-
tration and recording fees, and all expenses incident to the
execution and acknowledgment of this Mortgage, any mortgage
supplemental hereto, any security instrument with respect to
the Chattels, and any instrument of further assurance, and
all federal, state, county and municipal stamp taxes and
other taxes, duties, inposts, assessments and charges arising
out of or in connection with the execution, delivery and
recording of the Note, this Mortgage, any mortgage supple~-
mental herete, any security instrument with respect to the
Chattels or any instrument of further assurance.

Section 1.04. Intentionally omitted.

Section 1.05. {a) The Mortgagor will, so long as
it is owner of any part of the Mortgaged Property, do all
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things necessary to preserve and keep in full forxrce and
effect its existence, franchises, rights and privileges, as a
limited partnership under the laws of the State of california
and will comply with all regulations, rules, ordinances,
statutes, orders and decrees of any governmental authority or
court and applicable to the Mortgagor.

{b) Except as previously disclosed to
Mortgagse in writing, the Mcrtgaged Property currently
complies with and will continue to comply with all applicable
restrictive covenants, zoning and subdivision regulationg,
rules, ovdinances, statutes, orders and decrees and building
codes, 211 applicable health laws and remlations and all
other applicable laws, rules and regulat.ons in all material
respects. If the Mortgagor receives notice from any federal,
state, county or lccal governmontal authority that it is not
in compliance with any of same, Mortgagor will provide Mort-
gagee vith a copy of such notice promptly.

(c) Except as set forth in the Loan Agree-
ment, there are no actions, suits or proceedings pending, or
to the knowledge of Mortgagor, threatened against or affect-
ing the Mortgaged Property or the Improvements, at law or in
equity or before or by any governmental authority.

RIS
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Section 1.06. All rights, title and interest of
the Mortgagor in and to all extensions, improvements, better-
ments, renewals, substitutes and replacements of, and all
additions and appurtenances to, the Mortgaged Property, here-
after acquired by, or released to, the Mortgagor or construc-
ted, assembled or placed by the Mortgagor on the Premises,
and all conversions of the security constituted thereby,
immediately upon such acquisition, release, construction,
assembling, placement or conversion, as the case may be, and
in each such case, without any further mortgage, conveyance,
assignment or other act by the Mortgagor, shall become sub-
ject to the lien of this Mortgage as fully and completely,
and with the same effect, as though now owned by the Mort-
gagor and specifically described in the granting clause here~-
of, but at any and all times the Mortgagor will execute and
deliver to the Mortdagee any and all such further assurances,
mortgages, conveyances oOr assignments thereof as the Mort-
gagee may reasonably require for the purpose of expressly
and specifically subjecting the same to the lien of this
Mortgage.
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Section 1.07. (a) The Mortgagor, from time to
time, will pay and discharge prior to delinquency all taxes
of every kind and nature (including real and personal
property taxes and income, franchise, withholding, profits
and gross receipts taxes imposed upon Mortgagor or the
Mortgaged Property), all general and special assessments,
levies, permits, inspection and license fees, all water and
sawer rents and charges, and all other public charges whether
of a like or different nature, imposed upon or assessed
against it or the Mortgaged Property or any part thereof or
upon the revenues, rents, issues, incrme and profits of the
Mortgaged Property or arising in respect of the occupancy,
use or possession thereof. The Mortgagor will, upon the
request. of the Mortgagee, deliver to the Mortgagee receipts
evidencing the payment of all such taxes, assessments,
levies, fees, rents and other public charges imposed upon or
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assessed against it or the Mortgagyed Property or the
revenues, rents, issues, income or profits thereof.
Notwithstanding anything to the contrary contained in the
foregoing, in no event shall Mortgagor be cbligated to pay or
discharge income, franchise or other similar taxes,

inheritance, discharge estate and gift taxes, imposed on the
Mortgagee.

In the event that a default shall have occurred in
the making of any installment of intarest or principal due
under the Note, Mortgagee may, at its option, to be exercised
by thirty (30) days’ written notice to the Mortgagor, require
the deposit by the Mortgagor, at the time of each payment of
an installment of interest or principal under the Note, of an
additional amount sufficient to discharge the obligations
under this subsection (a) and Section 1.09(a). The deter-
mination of the amount so payable and of the fractional part
thereof to be deposited with the Mortgagee, so that the ag-
gregate of such deposit shall be sufficient for this purpose,
shall be made by the Mortgagee in its sole discretion. Such
amounts shall be held by the Mortgagee without interest and
applied to the pavyment of the obligations in respect to which
such amounts were deposited or, at the option of the Mort-
gagee, to the payment of said obligations in such order or
priority as the Mortgagee shall determine, on or before the
respective dates on which the same or any of them would
become delinguent. IXIf one month »rior to the due date of any
of the aforementioned obligations the amounts then on deposit
therefor shall be insufficient for the payment of such obli-
gation in full, the Mortgagor within ten (10) days after
demand shall deposit the amount of the deficiency with the
Mortgagee, The Mortgagee shall not be required to segregate
the amounts deposited with it under this Section 1.07, but
may commingle same with any other funds held by it. Nothing
herein contained shall be deemed to affect any right or rem-
edy of the Mortgagee under any provisions of this Mortgage or
of any statute or rule of law to pay any such amount and to
add the amount so paid together with interest at the Involun-
tary Rate to the indebtedness hereby secured.

{(b) The Mortgagor will pay, from time to time
when the same shall beceme due, all lawful claims and demands
of mechanics, materialmen, laborers, and others which, if
unpaid, might result in, or permit the creation of, a lien on
the Mortgaged Property or any part thereof, or on the reve-
nues, rents, issues, income and profits arising therefrom and
in general will do or cause to be done everything necessary
so that the lien hereof shall be fully preserved, at the cost
of the Mortgagor, without expense to the Mortgagee. The
Mortgagor shall not permit or suffer any mechanic’s, labor-
er’s, materialman’s, statutory or other lien (other than the
lien for taxes not yet due) to ba created upon or attach to
the Mortgaged Property; provided, however, that Mortgagor
shall not be deemed to be in default hereunder by reason of
the filing of any such lien unless Mortgagor fails to dis-
charge such lien by bonding, payment or otherwise within
forty-five (45) days after the filing of same.

(c) Nothing in this Section 1.07 shall re-
quire the payment or discharge of any obligation imposed upon
the Mortgagor by this Section sc long as the Mortgagor shall
in good faith and at its own expense contest the same or the
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validity thereof by appropriate legal proceedings which shall
operate to prevent the sale or forfeiture of the Premises or
any part thereof to satisfy the same; provided that during
such contest the Mortgagor shall, at the option ©f the Mort-
gagee, provide security reasonably satisfactory to the Mort-
gagee, assuring the discharge of the Mortgagor’s obligation
under this Section 1.07 and of any additional charge, penalty
or expense arising from or incurred as a result of such
contest; and provided, further, that if at any time payment
of zny obligation imposed upon the Mortgagor by subsection
(a) of this Section shall become necessary to prevent the
delivery of a tax deed or other similar instrument conveying
the Mortgaged Property or any portion thereof because of
non-payment, then the Mortgagor shall pay the same in
sufficient time to prevent the delivery of such tax deed or
other similar instrument.

Section 1.08. Intentionally Omitted.

Section 1.09. (a) The Mortgagor will maintain
liability insurance with respect to the Mortgaged Property
and will keep the Improvements and Chattels insured against
loss by fire, casualty and such other hazards as may be cus-
tomarily insured against for the benefit of the Mortgagee.
Such insurance shall be written in forms, amounts (which,
with respect to insurance against fire, casualty and other
hazards, shall be at lcast equal to the replacement cost of
the Improvements), and by companies reasonably satisfactory
to the Mortgagee. The policies shall by their terms be non-
cancellable without at least thirty (30) days’ prior written
notice to the Mortgagee and losses thereunder shall be pay-
able to the Mortgagee pursuant to the standard mortgagee
endorsemenc. The policy or policies of such insurance, or
certificate thereof, shall be delivered to the Mortgagee.

Not later than thirty (30) days prior to the expiration of
each such policy, Mortgagor shall deliver a valid policy or
certificate evidencing a renewed policy (or new pnlicies
marked "premium paid") upon the terms required by this Mort-
gage. The Mortgagor shall give the Mortgagee prompt notice
of any loss covered by such insurance and the Mortgagee shall
have the right to join the Mortgagor in adjusting any loss in
excess of $10,000. Any moneys received as payment for any
loss under any such insurance shall be paid over to the Mort-
gagee to be applied at the option of the Mortgagee to reduce
the Indebtedness or to restore the Mortgaged Property. Not-
withstanding anything to the contrary herein contained, pro-
vided that (x) the cost of the repair or restoration of the
Mortgaged Prnperty, as reasonably estimated by Mortgagee,
shall not exceed thirty percent (30%) of the appraised value
of the Mortgaged Property and (y) such repair or restoration
can reasonably be completed at least ninety (90) days prior
to the maturity date of the Note, such proceeds shall be made
available to Mortgagor fe— the repair or restoration of the
Mortgaged Property, furtner subject to the following
conditions: (1) there does not exist an Event of Default
under this Mortgage, (ii) Mortyagor deposits (the "Additional
Deposit") with Mortgagee an amount, in cash, which Mortgagee,
in its reasonable discretion, determines is necessary, in
addition to the net proceeds of insurance, to pay, in full,
the cost of the repair, rebuilding and restoration, (iii)
rental income lnsurance is available to compensate for any
decrease in income from the Mortgaged Property due to the
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casualty during the period of repair and (iv) such other
reasonable conditions as a reasonably prudent lender would
impose in a similar situation. 1In any event, the Mortgaged
Property shall be so repaired, restored or rebuilt so as

to be of at least equal value and substantially the same
character as prior to such damage or destruction. If the
cost of rebuilding, repairing or restoring the Improvements
may reasonably exceed the greater of (x) $50,000 or (y) ten
percent (10%) of the then fair market value of the Improve-
ments as estimated by Mortgagee, then prior to the commence-
ment of such work, the Mortgagee must approve final plans and
specifications of such work which plans Mortgagee will review
and approve or disapprove within ten (10) days after its
receipt of the same. In the event Mortgagee fails to notify
Mortgagor of such approval or disapproval within ten (10)
days of such receipt, said plans shall be deemed approved.

If the jinsurance proceeds are made available for repair,
rebuilding or restoration, such proceeds shall be disbursed
upen Mortgagee’s being furnished with satisfactory evidence
of the cost of completion thereof and with architects’ cer-
tificates, waivers of lien, contractors’ and subcontractor’s
sworn statements, title continuations and other evidence of
cost and payments so that Mortgagee can verify that the
amounts disbursed from time to time are represented by
completed and in-place work and that said vork is free and
clear of mechanics’ and materialmen’s lien claims. No pay-
ment made prior to the final completion of the work shall
exceed ninety percent (90%) of the value of the work per-
formed from time to time, and at all times the undisbursed
balance of such proceeds remaining in the hands of Mortgagee
chall be at least sufficient to pay for the cost of comple-
tion of the work free and clear of liens. If at any time the
undisbursed balance of the insurance proceeds and the addi-
tional Deposit held by Mortgagee shall not, in the reasonable
opinion of Mortgagee, be sufficient to pay in full, the bal-
ance of the costs, which will be incurred in connection with
the completion of the repair, rebuilding or restoration,
Mortgagor shall deposit the deficiency with Mortgagee before
any further disbursements are made by Mortgagee. Any surplus
which may remain out of said insurance proceeds or any
amounts otherwise deposited with Mortgagee by or on behalf of
Mortgagee, and the Additional Deposit, if any, after payment
of the cost of repair, rebuilding and restoration, shall be
paid to &ny party entitled thereto as the same may appear on
the records of the Mortgagee. Interest shall be allowed to
Mortgagor on any proceeds of insurance or Additional Depesit
held by Mortgagee. The insurance proceeds and any Additional
Deposit made by Mortgagor need not be kept separate and apart
from any other funds of Mortgagee. If the insurance proceeds
are made available for repair, rebuilding or restoration,
such work shall be done and completed by Mortgagor in an ex-
peditious and diligent fashion, in compliance with all appli-
cable laws, rules and regulations and in accordance with the
plans and specifications approved by Mortgagee.

(b) The Mortgagor shall not take out separate
insurance concurrent in form or contributing in the event of
loss with that required to be maintained under this Section
1.09 unless the Mortgagee has approved the insurance company
and the form and content of the insurance policy, including,
without limitation, the naming thereon of the Mortgagee as a
named insured with loss payable to the Mortgagee under a
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standard mortgage endorsement of the character above de«-
scribed. The Mortgagor shall immediately notify the Mort-
gagee whenever any such geparate insurance is taken out and
shall promptly deliver to the Mortgagee the policy or poli~
cies or certificates of such insurance.

(c) The insurance required by this Mortgage
may be effected by blanket and/or umbralla policies issued to
Mortgagor covering the Mortgaged Property and other proper-
ties (real and personal) owned oxr leased by Mortgagor, provi-
ded that such policies otherwise comply with the provisions
of this Mortgage and allocate <o the Mortgaged Property the
coverage specified from time to time by Mortgagee (which,
with respect to insurance against fire, casualty and other
hazards, shall be at least equal to the replact sent cost of
the Improvements), without possibility of reduction or co-
insurance by reason of, or damage to, any other property
(real or personal) named therein, and if the insurance
required by this Mortgage shall be effected by any such
blanket or umbrella policies, Mortgagor shall furnish to
Mortgagee valid certificates of insurance evidencing such
policies, with schedules attached thereto showing the amount
of insurance afforded by such policies applicable to the
Mortgaged Property.

Section 1.10. If an Event of Default shall have
occurred and be continuing with respect to the performance by
Mortgagor of any of the covenants contained in this Mortgage,
or any covenant contained in the Guaranty, the assignment of
leases, if any, or the other Documents, the Mortgayee may
make advances and/or disbursements to perform the same, and
all sums so advanced and/or disbursed shall be a lien upon
the Mortgaged Property and shall be secured hereby. The
Mortgagor will repay within 10 days after Mortgagee’s demand
therefor all sums so advanced and/or disbursed with interest
at the Involuvutary Rate, provided that Mortgagee provides
reasonable dccumentation of the nature and amount of same
with such demand. The provisions of this Section 1.10 shall
not be deemed a waiver of any default in any covenant
contained in this Mortgage, or contained in the Note, the
assignment of leases, if any, or the other Documents.

Section 1.11. (a) The Mortgagor will keep accu-
rate records and books of account in which full, accurate and
correct entries will be made of all dealings or transactions
in relation to Mortgagor’s business and affairs in accordance
with Modified GAAP (as such term is defined in the Loan
Agreement). The Mortgagor will permit the Mortgagee, by its
agents, accountants and attorneys, to visit and inspect the
Premises and examine its records and books of account and to
discuss its affairs, finances and accounts with the Mortga-
gor, at such reasonable times us may be requested by the
Mortgagee on two (2) days advance written notice. !

(b) The Mortgager will, and will cause the
Guarantors to, at their own cost and expense, deliver to the
Mortgagee the financial statements required to be delivered
to Mortgagee pursuant to, and in accordance with, Section
6.01{b) of the Loan Agreement.
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(c) Intentionally Omitted,

Section 1.12. (a) fThe Mortgagor will not threat-—
en, commit, permit or suffer any waste to occur on or to the
Mortgaged Property, or any part thereof, or alter the Mort-
gaged Property or any part thereof in any manner or make any

or operation of the Mortgaged Property. The Mortgagor will,
at all times, maintain the Mortgaged Property in good operat-
ing order and condition and will promptly make, from time to
time, all structural and nonstructural, exterior and
interior, ordinary and extraordinary, foreseen and unforeseen
repairs, renewals, replacements, additions and necessary
improvements in connection therewith. The Improvements shall
not be removed, demolished or substantially altered {other
than in the ordinary course of business), nor shall any
Chattels be removed witheut the prior written consent of the
Mortgagee, except where appropriate replacements free of
superior title, liens and claims are immediately made of
value at least equal to the value of the Chattels removed.

{b) In the event that the Mortgaged Property
shall be damaged or destroyed, in whole or in part, by fire
or any other casualty, or in the event of a taking of a
portion of the Mortgaged Property as a Tresult of any exercise
of the power of eminent domain, the Mortgagor shall promptly
Testore, replace, rebuild, or alter the same as nearly as
possible to the condition they were in immediately prior to
such fire, other casualty or taking, and shall take such
other reasonable additional actions and measures as shall be

applicable agreement or termination of any leases as a result
thereof. Although damage to or destruction of the Mortgaged
Property, or any portion thereof, shall not of itself
constitute a default hereunder, the failure of the Mortgagor
to restore, replace, rebuild or alter the same, as hereina-
bove provided, shall constitute a default hereunder

(C) Except as set forth in the Loan
Agreement, the Mortgaged Property currently complies with,
and in the future the Mortgagor will promptly comply, or
cause compliance with all laws, ordinances, rules, regula-
tions and othe:r requirements (including, without limitation
zoning and supbd vision) of all governmental authorities what-

gaged Property or any portion thereof or the use and occupa-
tion thereof, except where failure to comply would not have a
material adverse effect on Mortgagor, or the ownership or
operation of the Mertgaged Property, or on Mortgagee.

(d) The Mortgagor will not, without the prior
written consent of the Mortgagee, initiate, join in, or con-
sent to any change in any private restrictive covenant, zon-
ing ordinance, or other public or private restrictions limit-
ing or defining the uses which may be made of the Premises or
any part thereof.
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Section 1.13. The Mortgagor, immediately upon
obtaining knowledge of the institution of any proceedings for
the condemnation of the Premises or any portion thereof, will
notify the Mortgagee of the pendency of such proceedinga.

The Mortgagee may participate in any such proceedings and the
Mortgagor from time to time will deliver to the Mortgagee all
instruments reguested by it to permit such participation. In
the event of such condemnation proceedings, the award or com-
pensation payable is hereby assigned to and shall be paid to
the Mortgagee up to the Mortgage Amount. The Mortgagee shall
be under no obligation to question the amount of any such
award or compensation and may accept the same in the amount
in which the same shall be paid. In any such condemnation
proceedings the Mortgagee may be represented by counsel se-~
lected by the Mortgagee but the Mortgagor may appear by its
counsel to contest the amount of the condemnation award. The
proceeds of any award or compensation so received shall, at
the option of the Mortgagee, either be applied, without pre-
mium, to the prepayment of the Note or be paid over to the
Mortgagor for restoration of the Improvements. The Mortgagee
shall not be limited to the interest paid on the proceeds of
any award or compensation, but shall be entitled to the pay-
ment of interest at the rates provided for herein or in the
Note.

Section 1.14. (a) The Mortgagor will not, without
the prior written consent and approval of the Mortgagee in
each instance, (1) execute an assignment of the rents from
the Premises or any part thereof, (il) enter into any leases,
lettings or license arrangement affecting the Premises or any
part thereof (other than in the ordinary course of business),
or (iii) in any other manner impair the value of the Mort-
gaged Property or the securxity of the Mortgage. Reference is
hereby made to Section 291-f of the Real Property Law (to the
extent that any portion of the Mortgaged Property is located
in the State of New York), and Mortgagor will not, without
the prior written consent and approval of Mortgagee in each
instance, (i) terminate or consent to the cancellation or
surrender of any lease of the Mortgaged Property or of any
part thereof, now existing or hereafter to be made, (ii) mod-
ify or vary any such lease in any manner which would reason-
ably be expected to have a material adverse effect on the
Premises or Mortgagor's ability to fulfill its c¢hligations
hereunder, or (iii) accept prepayments of any installments of
rents to become due under such leases, except prepayments not
to exceed one month’s rent in the nature of security for the
performance of the lessees thereunder. Mortygagee snhall not
unreasonably withhold or delay its consent to any leases,
lettings or license agreements affecting the Premises or
amendments, modifications or terminations thereof. If Mort-
gagee shall not have responded to Mortgagor’s request for
consent to any such transaction within five (5) days after
receipt of the documentation evidencing the same, Mortgagee
shall be deemed to have consented thereto.

(b) The Mortgagor will at all times promptly
and faithfully perform, or cause to be performed, all of the
covenants, conditions and agreements contained in all leases
of the Premises or any part thereof now or hereafter exist-
ing, on the part of the lessor thereunder to be kept and per-
formed and shall use reasonable efforts to compel performance
by the lessee under each lease of all obligations, covenants,
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and agreements by such lesseoe to be performed theraunder;
provided, however, that Mortgagor shall not be required to
bring any action against any tenant to compel such perform-
ance as a result of the foregoing. If any of such leases
provide for the giving by the lessee of certificates with
respect te the status of such leases, the Mortgagor shall
exercise its right to request such certificates within five
(5) days of any demand therefor by the Mortgagee. The
Mortgagor shall promptly notify the Mortgagee of (i) the
commencement of any action or proceeding by any lessee, the
purpose of which shall be the cancellation of any lease or
diminution or offset against the rent payable under any such
lease, or (ii) the interposition by any lessee of any defense
in any action or proceeding brought by the Mortgagor against
such lessee, ox (iii) a written notice received by the
Mortgagor from any lessee claiming constructive eviction, and
will cause a copy of any process, pleading or notice received
by the Mortgagor in reference to any such action, defense or
claim to be promptly delivered to the Mortgagee.

(c) Not more than twice in any consecutive
twelve (12) month pericd (unless there has been a materially
adverse change in the rents collected from the Premises), the
Mortgagor shall furnish to the Mortgagee, within thirty (30)
days after a request by the Mortgagee to do ro, a written
statement containing a schedule of all leases of all or any
part of the Premises, the names of the respective lessees,
the terms of their respective leases, the space occupied and
the rentals payable thereunder, and, if also requested, true
coples of all such leases.

Section 1.15. The Mortgagee and its authorized
representatives shall have the right at all reascnable times
during usual business hours to enter upon and inspect all
portions of the Mortgaged Property upon twe (2) days’ advance
written notice (except in the event of an emergency, in which
case no notice shall be required) which notice need not be in
writing.

Section 1.16. To the extent not so provided by
applicable law each new lease of the Premises, or any part
thereof shall provide that, in the event of the enforcement
by the Mortgagee of the remedies provided for by law or
equity or by this Mortgage, the lessee thereunder will, upon
request of any person succeeding to the interest of the Mort-
gagor as a result of such enforcement, automatically become
the lessee of said successor in interest, without change in
the terms or other provisions of such lease, provided, how-
ever, that said successor in in’ rest shall not be bound by
(1) any payment of rent or addicional rent for more than one
month in advance, (ii) any amendment or modification of the
lease made without the consent of the Mortgagee or such suc-
cessor in interest, or (iil) any work required to be done by
the Mortgagor pursuant to the terms of said lease. Tach such
lease shall also provide that, upon request by said suscessor
in interest, such lessee shall execute and delivéer an instru-
ment or instruments confirming such attornmentc.

section 1,17, The Mortgagor agrees that if any
action or proceeding be commenced, excepting an action to

foreclose this Mortgage or to collect the indebtedness hereby
secured, to which action or proceeding the Mortgagee is a
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party by reason of the execution of this Mortgage or the Note
which it secures, or in which it becomes necessary to cdefend
or uphuld the lien of this Mortgage, all sums paid by the
Mortgagee for the reasonable out-of-pocket expenses of any
such litigation to prosecute or defend the transaction and
the rights and lien created hereby (including, without
limitation, reascnable attorneys’ fees) shall, subject to the
provisions of Section 6.01(j) of the Loan Agreement, be paid
by the Mortgagor together with interest thereon from the date
of payment by the Mortgagee at the Involuntary Rate. All
such sums paid and the interest thereon shall be a lien upen
the Mortgaged Property, and shall be secured hereby.
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Section 1.18. The Mortgagor agrees that in the
event of the passage after the date of this Mortuage of any
law deducting any lien from the value of land for the purpose
of taxation, or changing in any way the laws now in force for
the taxation of mortgages or debts secured by a mortgage, or
the manner of the collection of any such taxes, so as to
impose upon Mortgagee any tax that previously would have been
payable by Mortgagor, the whole of the principal sum secured
by this Mortgage, together with interest due thereon, shall
at the option of the Mortgagee become immediately due and
payable unless Mortgagor is lawfully permitted to pay and
pays the amount of such taxes or to reimburse and reimburses
Mortgagee therefor.
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Section 1.19. (a) The Mortgaged Property is and
at all times wil)l be provided with adequate water, sewer and
other utility facilitiles, in compliance with all applicable
laws and regulations.

{b) The Mortgaged Property has frontage on,
and direct access for ingress and egress to, legally dedi-
cated street(s).

(c) The Mortgagor has not made or assumed any
contract, agreement or arrangement involving the payment of
fees or commissions which would bind Mortgadee or its
successors following a foreclosure of this Mortgage.

(d) At all times prior to the payment in full
of the indebtedness evidenced by the Note and other sums
secured hereby, the Mortgaged Property shall be managed by
the Mortgagor or by a management company pursuant to an
agreement both of which shall have been approved in writing
by the Mortgagee prior to the execution thereof.

Section 1.20. Except as otherwise provided in the
Loan Agreement, the Mortgagor shall not, directly or
indirectly, by transfer, mortgage or conveyance, do or suffer
the assignment, transfer, sale, conveyance, or encumbrance
junior or senior hereto of the Mortgaged Property or any part
thereof oxr any interest therein or in the Mortgagor without
in each instance the prior written consent of the Mortgagee
and except for Permitted Indebtedness {as defined in the Loan
Agreement) .
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Section 1.21. (a) Except as previously disclosed
to Mortgagee in writing, Mortgagor represents and warrants
that to the best of Mortgagor’s knowledge the following
statements are true in all material respects:

B RS
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(i) No Hazardoue Materials (as hereinafter E
defined) have been or are stored, treated, disposed of or 5
incorporated into, on or around the Premises and no under- :
ground storage tanks exist on the Premises;

(ii) The Premises is in compliance with all
applicable environmental, health and safety requirements;

(iii) Any business currently or heretofore
operated on the Premises has dispoged of its waste on the
Premises in accordance with all applicable statutes, ordi-
nances and regulations;

(iv) Mortgagor has received no notice of any
pending or threatened acticn or proceeding arising out of any
alleged violation of environmental, health and safety
requirements; and

(V) Any business operated on the Premises has
all governmental permits required under applicable statutes,
ordinances and regqulations which permits are in full force
and effect and no condition exists which might threaten the
validity of such permits.

(b) Mortgagor, at Mortyagor’s sole cost and
expense, agrees to ameliorate and remove from the Mortgaged
Property with all reasonable due care, any contamination of
the Mortgaged Property by Hazardous Materials which subsists
or exists on the Mortgaged Property the presence of which
violates any applicable environmental, health or safety re-
guirement, such amelioration or removal to be accomplished in
accordance with applicable law and in accordance with the
terms and procedures as may be required by federal, state, or
local governmental agencies having jurisdiction ineluding,
but not limited to, any Regional Water Quality Contrcl Board
and the Environmental Protection Agency. "“Hazardous Mate-
rial(s)" for purposes of this instrument shall mean any
asbestos-containing materials and all toxic substances or
hazardous substances or hazardous wastes as such terms are
defined in the Comprehensive Environmental Response, Compen-
sation and Liability Act, 42 U.S.e. Sec. 9601, et seq., the
Resource Conservation and Recovery Act 42 U.S.C. Section
9601, et seq., or any other applicable federal, state or
municipal law, regulation, ordinance or requirement, all as
amended or hereinafter amended.
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(¢) The provisions of this Section 1.21 shall
be in addition to any and all obligations and liabilities
Mortgagor may have to the Mortgagee at common law, and shall
survive the transactions contemplated herein.

Section 1.22. The Mortgagor will promptly perform
and observe, or cause to be performed or observed, all of the
terms, covenants and conditions of all instruments of record
affecting the Mortgaged Property, non-compliance with which
shall affect the security of. this Mortgage, or shall impose
any duty or obligation upon the Mortgagor and the Mortgagor
shall do or cause to be dope all things reasonably necessary
to preserve intact and unimpaired any and all easements,
appurtenances and other interests and rights in favor of or
constituting any portion of the Mortgaged Property.

-16-
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EVENTS 4. LRFAULT AND REMEDIES

Section 2.01. Onw or more of the folloving events

shall be "Events of Devaul%" hsreunder:

(a) if (i) there shall have been ﬂnﬁﬁvaﬁé af‘f~]j"

Default, as defined in the Loan Agreement or, (i) default

shall be made in the payment of any tax required.hy Eacti in
1.07 to be paid and said default shall have sontiaved wze(a”
period of ten (10) days, or (1il) defzult shall. ba madeldn’
the due observance or performance g ary covanunt or . .. v
agreement on the part of the Mortgator containeq ir! 'Secti
1.01(a) {subject to Mortgagor’s right to conteit certai

)

b

liens puxsuant: te, Stction 1.07), the first sentence of Ve MY

Section 1.09(5{?71;14(a)f6r'1'20 (subject to Mortgagor’s
right to contest certain lieiz pucsuant to Section 1.07)

hereof (for. the purposss ‘of this.clause, and for subparagraph

(b) below, iY¥.ony rapresentationzade in Section 1.01 shall
be incorrac«,..it shili:be deerzd to ke a ¢efault); or
o AR B . . My R -

servance or performunie 'sé ary othar, covonant er »2greement on
the part of the Mortgagow wotained herein and such default
shall have continuec fur wi.perind of. twenty (20) days after
written notice thereeof shall have: Lcen given to the Mortgagor
by the Mortgagee, provided that if any such default cannot
reasonably be cured within the applicable grace period and
Mortgagor has in good faith commenced to cure such default
and is diligently pursuing such a cure, then the Mortgagor
shall have such reasonable additional perioed as may be
hecessary to cure such default if such extension of time to
cure shail not subject the Mortgagee to criminal prosecution,
or would not reasonably be expected to result in the loss or
forfeiture of all or any portion of the Mortgaged Property,
provided that the Mortgagor duly commences to effect such

cure during such 20-day period and thereafter diligently
completes same; or

(b) 3 4 dstanitl ahay) be dade in “ne due ob-

(c) if the Mortgagor shall file a petition in
bankruptcy or for an arrangement or for reorganization pur-
suant to the Federal Bankruptcy Code or any similar law,
federal or state, or if, by decree of a court of competent
jurisdiction, the Mortgagor shall be adjudicated a bankeupt,
or be declared insolvent, or shall make an assignment for the
benefit of creditors, or shall admit in writing its inability
to pay its debts generally as they become due, or shall copn-
sent to the appointment of a receiver or receivers of all or
any part of the Mortgaged Property; or

{d) if a decree or order for relief is
entered by a court having jurisdiction in the Mortgaged Prop-
erty in respect of the Mortgagor or any other Guarantor in an
involuntary case under the federal bankruptcy laws, as now or
hereafter constitutail, or any other applicable federal or
state bankruptcy. insolvency or other similar law, or ap-
pointing a receiver, liquidator, assignee, custodian, trus-
tee, sequestrator (or similar official) of the Mortgagor or
any other Guarantor or for any substantial part of the Mort-
gaged Property, or ordering the winding-up or liquidation of
any of its affairs and such decree or order shall continue
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unstayed or unappealed and in sffect for. a period of sixty
(60) consecutive days; or

(e) Iif final judgment for the payment of
money shall be raendered against the Hortgagor which judgment it
has & material adverse effect, as determined by Mortgagee in :
its reasonable discration, on Mortgagor or the ownership of
the Mortgaged Property or the operation thereof and the Mort-
gagor shall not discharge or bond the same or cause it to be
discharged or bonded within forty~five (45) days from the
entry thereof, or shall not appeal therefrom or from the
order, decree or process upon which or pursuant to which said
judgment was granted, based or entered, and secure a stay of
execution pending such appeal; or
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(f) 4if the holder of a junior or senior mort-
gage or other lien or encumbrance on the Mortgaged Property,
. nr any part thereof, institutes foreclosure or other proceed-
.+ ings for the enforcement of its remedies thereunder provided

that no such action by the holder of any lien or encumbrance
which Mortgagee has the right to contest pursuant to Section
1.07 shall be deemed an Event of Default hereunder provided
that Mortgagor shall be contesting same in accordance with
Section 1.07 (this subsection (g) shall not be construed to
imply that the Mortgagee consents to any junior or senior
lien or encumbrance other than any liens or encumbrances
permitted by the Loan Agreement).

Upon the occurrence and during the continuance cf one or more
Events of Default Lereunder:

I. The Mortgagee may declare the entire
principal of the Hote then outstanding (if n.c then
due and payable), and all accrued and unpaid in-
terest thereon, to be due and payable immediately,
and upon any such declaration the principal of the
Note and said accrued and unpaid interest shall
become and be immediately due and payable, anything
in the Note or in this Mortgage to the contrary
notwithstanding;

IT. The Mortgagee personally, or by its
agents or attorneys, may enter into and upon all or
any part of the Premises and each and every part
thereof, and may exclude the Mortgagor, its agents
and servants wholly therefrom; and having and hold-
ing the same, may use, operate, manage and control
the Premises or any part thereof and conduct the
business thereof, either personally or by its
superintendents, managers, agents, servants, attor-
neys or receivers; and upon every such entry, the
Mortgagee, at the expense of the Mortgagor, from
time to time, either by purchase, repaixs or con-
struction, may maintain and restore thes Mortgaged
Property, whereof it shall become possessed as
aforesaid; and likewise, from time to time, at the
expense of the Mortgagor, the Mortgagee may make
all necessary or proper repalrs, renewals and re-
placements and such useful alterations, additlons,
betterments and improvements thereto and thereon as
to it may seem advisable; and in every such case
the Mortgagee shall have the right to manage and
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operate the Mori.jaged Property and to carry on the
business thereof and exercise all rights and powers
of the Mortgagor with respect thereto elither in the
name of the Mortgagor or otherwise as it shall deenm
best; and the Mortgagee shall be entitled to col-
lect and receive all gross receipts, earnings, rev-
enues, rents, issues, profits and income of the
Mortgaged Property and every part thereof, all of
which shall for all purposes constitute property of
the Mortgagee; and after. deducting the expenses of
conducting the business thereof and of all main-
tenance, repairs, renewals, replacements, alter-
ations, additions, betterments and inprovement and
amounts necessary to pay for taxes, assessments,
insurance and prior or other proper charges upon
the Mortgaged Property or any part therecf, the
Mortgagee may apply the moneys arising as aforesald
in a manner consistent with the Loan Agreement; and

III. The Mortgagee, with or without
entry, personally or by its agents or attorneys,
insofar ae applicable, may exercise any of the
following remedies:

‘ (1) sell the Mortgagec Property or
any part thereof to the extent permitted and pur-
suant to the procedures provided by law, and all
estate, right, title and interest, claim and demand
therein, at one or more sales, as an entity or in
parcels, and at such time and place upon such terms
and after such notice thereof as may be required or
permitted by law. Grantee may hold one or more
sales hereunder until the Indebtedness has been
satisfied in full; or

(2) institute proceedings for the
complete or partial foreclosure of this Mortgage;
or

(3) take such steps to protect and
enforce its rights whether by action, suit or pro-
ceeding in equity or at law for the specific per-
formance of any covenant, condition or agreement in
the Note, this Mortgage, or the other Documents or
in aid of the execution of any power herein grant-
ed, or for any foreclosure hereunder, or for the
enforcement of any other appropriate legal or
equitable remedy or otherwise as the Mortgagee
shall elect; or

(4) with respect to the personal
property and fixtures in which a security interest
is herein granted, at Grantee’s option, Grantee may
exercise any or all of the rights accruing to a
secured narty under this Mortgage, the Uniform
commercial Code (0.C.G.A. §§11-9-101 et seq.,

IC 26-1-9-101 et seq., N.H. RSA 382-A:95-~101 et seq.
or the applicabla section of any other Uniform
commercial Code affecting the personal property and
fixtnres) and any other applicable law. Grantoxr
shall, if Grantee requests, assemble all such per~
sonal property and make it available to Grantee at
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a place or places, to be designated by Grantee,
which shall be reasonably convenient to Grantor and
Grantee. Any notice regquired to be given by
Grantee of a public or private sale, lease or other
disposition of the personal property or any other
intended action by Grantee shall be delivexed in a
manner consiptent with that provided for under
Section 9.02 of the Loan Agreement, at least ten
(10) business days prior to such proposed action,
and shall constitute reasonable fair notice to
Grantor of any such action.

section 2.92. (a) The Mortgagee may, to the

extent permitted by applicable law, adjourn from time to time
any sale by it to be made under or by virtue of this Mortgage
by announcement at the time and place appointed for such sale
or for such adjourned sale or sales; and, except as otherwise
provided by any tpplicable provision of law, the Mortgagee,
witihout further notice or publication, may make such sale at
the time and place to which the same shall be so adjourned.

(b) Upon the completion of any sale or sales
made by the Mortgagee under or by virtue of this Article II,
the Mortgagee, or any officer of any court empowered to do
so, shall execute and deliver to the accepted purchaser or
purchasers a good and sufficient instrument, or goed and suf-
ficient instruments, conveying, assigning and transferring
all estate, right, title and interest in and to the property
and rights sold. The Mortgagor, if so requested by the
Mortgagee, shall ratify and confirm any such sale or sales by
executing and delivering to the Mortgagee or to such
purchaser or purchasers all such instruments as may be
advisable, in the judgment of the Mortgagee, for the purpose,
and as may be designated in such request. Any such sale or
sales made under or by virtue of this Article II, whether
made under the power of sale herein granted or under or by
virtue of judicial proceedings or of a judgment or decree of
foreclosure and sale, shall operate to divest all the estate.
right, title, interest, claim and demand whatsoever, whether
at law or in equity, of the Mortgagor in and to the
properties, interests and rights so sold, and shall be a
perpetual bar both at law and in equity against the Mortgagor
and against any and all persons claiming or who may claim the
same, or any part thereof from, through or under the Mortga-
gor.

(¢) Notwithstanding anything to the contrary
contained herein the purchase money, proceeds or avails of
any sale made under or by virtue of this Article II, together
with any other sums received by the Mortgagee under this
Mortgage, shall be applied as provided for in Section 8.03 of
the Loan Agreement.

(d) Upon any sale made under or by virtue of
this Article II, whether made under the power of sale herein
granted or under or by virtue of judicial proceedings or of a
judgment oxr decree of torerlosure and sale, the Mortgagee may
bid for and acquire the Mortgaged Property or any part there-
of and in lieu of paying cash therefor may make settlement
for the purchase prics by crediting upen the indebtedness of
the Mortgagor secured by this Mortgage the net sales price
after deducting therefrom the expenses of the sale and the
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f costs of the action and any other sums which the Mortgagee is
b authorized to deduct under thie Mortgage.

Saction 2.03. .(a) Subject to the provisions of
Section 4.20 hereof, the Mortgagee shall be entitled te re-
cover judgment as aforesald either before or after or during
the pendency of any proceedings for the enforcement of the
provisions of this Mortgage or any guarantee executed by %the
) Guarantor and the right of the Mortgagee to recover such
iy judgment shall not be affected by any entry or sale here-
ﬁ ‘ under, or by the exercise of any other right, power or remedy
) for the enforcement of the provisions of this Mortgage, or
Y. the foreclosure of the lien hereof; and in the event of a
k pale of the Mortgaged Property or any part thereof and of the
A application of the proceeds of sale, as in this Mortgage pro-
vided, to the payment of the indebtedness hereby secured, the
Mortgagee shall be entitled to enforce payment of, and to
receive all amounts then remaining due and unpaid upon, the
Guaranty, and to enforce payment of all other charges,
payments and costs due under this Mortgage, and shall be
entitled to :ecover judgment for any portion of the daebt
remaining unpaid, with interest thereon at the Involuntary
Rat~. In case of proceedings against the Mortgagor in
insolvency or bankruptey or any proceedings for its

reorganization or involving the liquidation of its assetis, i
then the Mortgagee shall be entitled to prove the whole ?ﬁ
amount of indebtedness and interest due upon the Guaranty to ﬁ
the full amount thereof, and all other payments, charges and e
costs due under this Mortgage, without deducting therefrom gﬁ

any proceeds obtained from the sale of the whole or any part
of the Mortgaged Property, provided, however, that in no case
shall the Mortgagee receive a greater amount than such
principal and interest and such other payments, charges and
costs from the aggregate amount of the proceeds of the sale ;
of the Mortgaged Property or any part thereof and the
distribution from the estate of the Mortgagor. i

SEE

St ST

(b) No recovery of any judgment by the Mort-

gagee and no levy of any execution under any judgment upon i
the Mortgaged Property or upon any other property of the %
Mortgagor shall affect in any manner or to any extent, the H
lien of this Mortgage upon the Mortgaged Property or any part g?
thereof, or any liens, rights, powers or vemedies of the %
Mortgagee hereunder, but such liens, rights, powers and rem- ¥
edies of the Mortgagee shall continue unimpaired as before. i
Section 2.04. After the happening of any Event of %

Default and immediately upon the commencement of any action, i
suit or other legal proceedings by the Mortgagee to obtain e
judgment for the principal of, or interest on, the Note and m
other sums required to be paid by the Mortgagor pursaant to fd
any provisions of this Mortgage, or of the Documents, or of ﬁ
any nature in aid of the enforcement of the Note or of this )
Mortgage, the Mortgagor does hereby (a) walve personal ser- i
vice of process and consent to service by certified mail to K&
the address of the Mortgagor set forth on the cover page of &
this Mortgage (with copies to be sent as provided in Section i
i/

4.03), and (b) if required by the Mortgagee, consent to the ,
appointment of a receiver or receivers of the Mortgaged Prop- 1t
erty or any part thereof or any business or businesses con-
ducted thereon and of all the earnings, revenues, rents,

issues, profits and income thereof. After the happening of
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any Event of Default, or upon the commencement of any pro-
ceedings to foreclosee this Moytgage or to enforce the spe-
cific performance hereof or in aid thereof or upon the com-
mencement of any other judicial proceeding to enforce any
right of the Mortgagee, the Mortgagee shall be entitled, as a
matter of right, if it shall so elect, without the giving of
notice to any other pariy and without regard to the adequacy
or inadecuacy of any security for the Hortgage indebtedness,
fc thwith either before or after declaring the unpaid prin-
cipal of the Note to be due anf payable, to the appointment
of such receiver or receivers.

Section 2.05. Not.withstanding the appointment of
any receiver, liquidator or trustee of the Mortgagor, or of
any of its property, ©or of the Mortgaged Property or any part
thereof, the Mortgagee shill be entitled to retain possession
and contrel of all property hew or hereafter held under this

Mortgage.

Section 2.06. No remedy herein conferred upon or
roserved to the Mortgagee is intended to be¢ exclusive of any
other remedy or remedies, and each and every such remedy
shall be cumulative, and shall be in addition to every other
remedy given hereunder or now or hereafter existing at law or
in equity or by statute. No delay or omission of the Mort-

agee to exercise any right or power accruing upon any Event
of Default shall impair any such rights or power, or shall be
construed to be a waiver of any such Event of Default or any
acquiescence therein; and every power and remedy given by
this Mortgage to the Mortgagee may ba exercised from time to
time as often as may be deemed expedient by the Mortgage::.

section 2.07. The Mortgagor will not at any time
insist upon, or plead, or in any manner whatsoever c¢laim or
take any benefit or advantage of any stay or extension or
moratorium law, any exemption from execution or sale of the
Mortgaged Property or any part thereof, wherever enacted, now
or at any time hereafter in force, which may affect the cove-
nants and terms of performance of this Mortgage or any guar-
antee, nor claim, take or insist upon any benefit or advan-
tege of any law now Or hereafter in force providing for the
valuation or appraisal of the Mortgaged Property, or any part
thereof, prier to any sale or sales thereof vhich may be made
pursuant to any provision herein, or pursuant to the decree,
judgment, ox order of any court of competent jurisdiction,
and covenants not to hinder, delay or impede the execution of
any power herein granted or delegated to the Mortgagee, but
to suffer and permit the execution of eveyry power as though
no such law or laws had been made or enacted. The Mortgagor
for itself and all who may claim under it, waive, to the
extent that it lawfully may, all right to have the Mortgaged
Property or any part therecf marshaled upon any foreclosure

herecof.

Section 2.08. During the continuance of any Event
of Default and pending the exercise by the Mortgagee of its
right to exclude the Mortgagor from all or any part of the
Premises, the Mortgagor agrees to pay the fair and reasonable
rental value for the use and occupancy of the Premises or any
portion thereof which are in its posasessicn for such period
and, upon default of any such payment, will vacate and sur-
render possession of the premises to the Mortgagee or to a

A



receiver, if any, and in default thereof may be evicted by
any summary action or proceeding for the recovery of russes-—
sion of premises for non-payment of rent, however derignated.

ARTICLE IXT
CONCERNING THE TRUSTEE

Section 3.01. The Trustee, by its acceptance here-
of, covenants faithfully to perform and fulfill the trusts
herein created, being liable, however, only faor willful neg-
ligence or misconduct, and hereby waives any statutory fee
and agrees to accept reasonable compensation, in lieu there-
of, for any services rendered by it in accordance with the
terms hereof.

Section 3.02. The Trustee may resign at any time
upon giving thirty (30) days’ notice in writing to the
Grantor and to the Beneficiary.

Section 3.03. The Beneficlary may, with or without
cause, remove the Trustee at any time or from time to time
and select a successor trustee. 1In the event of the death,
removal, resignation, refusal to act, or inability to act of
the Trustee, or in its soie discretion for any reason what-
scever the Beneficiary may, without notice and without speci-
fying any reason therefor and without applying to any court,
select and appoint a successor Trustee, and all powers,
rights, duties and authority of the Trustee, as aforesaid,
shall thereupon become vested in such successor. Such
appointment shall be by written instrument filed for recorda-
tion in the same officlal office as this Deed of Trust is
recorded. Neither the Trustee nor any such substitute trus-
tee shall be required to make oath, file inventory or give
bond for the faithful performance of his duties unless
required by the Bepeficiary. The Beneficiary’s power of
appointment may be exercised as often and whenever the Bene-
ficiary deems it advisable and the exercise of such power, no
matter how often, shall not be an exhaustion thereof. Such
appointment may be executed by any person acting in a repre-
sentative capacity and shall be conclusively presumed to have
been executed with appropriate authority.

ARTICLE IV
MISCELLANEOUS

Section 4.01. All of the grants, covenants, terms,
provisions and conditions herein shall run with the land and
shall apply to, bind and inure to the benefit of, the suc-
cessors and assigns of the Mortgagor and the successors and
assigns of the Mortgagee. If there be more than one mort-
gagor, the covenants and warranties hereof shall be joint and
several. As used herein, the singular shall include the
plural as the context requires.

section 4.02. In the event any one or more of the
provisions contained in this Mortgage or in the Note or in
any of the other Documents shall for any reason be held to be
invalid, illegal or unenforceable in any respect, such in~-
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validity, illegality or unenforceability shall, at the option
of the Mortgagee, not affect any other provision of this
Mortgage, but this Mortgage shall be construed as 1f such
invalid, illegal ox unenforceable provision had never been
contained herein or therein.

Section 4.03. All notices and other communications
provided for hereunder shall be in the English language, in
writing (including telegraphic communication) and sent by
certified mail, return receipt requested, by overnight cwur-
jer or by facsimile or by hand delivery addressed as follows:

To the Mortgagor: ¢/o The Shidler Group
Four Embarcadero Center
suite 3150
San Francisco, CA 94111
Attention: Robert W. Bolman, JT.
Telecopier: (415) 391-6259

with copies to:

The Shidlexr Group

Four Embarcadero Center
suite 3150

san Francisco, CA 94111
Attention: Henry D. Bullock
Telecopier: (415) 391~6259

¢/o The Shidler Group

810 Richard Street

Suite 1000

Honolulu, Hawaii 96813
Attention: Jay H. sShidler
Telecopier: (808) 528=7127

Skadden, Arps, Slate, Meagher & Flom
619 Third Avenue

New York, New York 10022

Attention: Benjamin F. Needell, Esdq.
Telecopier: (212) 735-2001

If to the Mortgagee: Unibank A/S
13-15 West 54th Street
New York, New York 10019
Attention: Carsten Beith,
Asst. Vice President
Corporate Finance
Telecopier: (212) 603-1685

with a copy (except for Notices of
Borrowing under the Loan Agreement)
to:

Robinson Silverman Pearce
Aronsohn & Berman

1260 Avenue of the Americas

New York, Nevw York 10104

Attention: Michael B. Levy, Esq.

Telecopler: (212) 541-4630
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or, as to each party, at such other address as shall be
designated by such party in a written notice to the other
party. All such notices and communications shall be deenmed
to have been given for all purposes herein on the earlier of
actual receipt with respect to personal delivery or overnight
courier, or three (3) daye after the date of the mailing
thereof, or, with respect to facsimiles, upon receipt of
confirmation or receipt of an answerback.

Section 4.04. Whenever in this Mortgage the giving
of notice by mail or otherwise is required, the giving of
such notice may be waived in writing by the person or persons
entitled to receive such notice.

Section 4.05. This Mortgage, and any instruments
made in connection herewith, may be assigned by the Mortgagee
without notice to, or the consent of, the Mortgagor orx any
other party in accordance with the terms and conditions of
the Loan Agreement.

Section 4.06. The information set forth on the
cover hereof is hereby incorporated herein.

Section 4.07. The Involuntary Rate provided for
herein shall continue to accrue and be paid on any amount to
which the Inveluntary Rate is applied until said amount is
paid in full.

Section 4.08. The creation of this Mortgage, the
attachment and perfection of the lien, security title or
security interest in the Mortgaged Property, and the rights
and remedies of the Mortgagee and the enforcement thereof
with respect to the Mortgaged Property, as provided herein
and by the laws of the state in which the Mortgaged Property
is located, shall be governed by and construed in accordance
with the internal laws of the state in which the Mortgaged
Property is located (except where the laws or conflict of
laws rules of such state would cotherwise require; see, e.q.,
Section 9~103(3)(b) of the Uniform Commercial Code). Other=-
wise to the extent permitted by applicable law, the Note, the
other Documents and all other obligations of Mortgagor shall
be governed by and construed in sccordance with the internal
laws of the State of New York.

Section 4.09. Neither this Mortgage nor any pro-
vision hereof may be changed, waived, discharged or termi~
nated, except by an instrument in writing signed by the Mort-
gagee.

Section 4.10. (a) This Mortgage shall be deemed
to be a Security Agreement pursuant to the Uniform Commercial
Code of the State in which the Mortgaged Property or any part
thereof is located and Mortgagor (as Debtor) hereby grants to
Mortgagee (as Secured Party) a continuing security interest
in all fixtures, machinery, appliances, equipment, furniture
and personal property of every nature whatsoever constituting
part of the Mortgaged Property.

(b) The Mortgagor and the Mortgagee agree
that the filing of a Financing Statement in the records nor-
mally having to do with personal property shall never be
construed as in any/ise derogating from or impairing the

25

g21194102L¥




T R o P I R M PR T

bl T

express declaration and intention of the parties hereto,
hereinabove gtated, that everything used in connection with
the preoduction of income Irom the Mortgaged Property and/or
adapted for use therein and/or which is described oxr reflec-
ted in this Mortgage is, and at all times and for all pur-~
poses and in all proceedings both legal or eguitabla, shall
be regarded as part of the real estate encumbered by this
Mortgage lrrespective of whether (i) any such property is
physically attached to the Improvements, (ii) serial numbers
are used for the better jdentification of certain equipment
items capable of being thus {dentified. in a recital contained
herein ox in any list filed with the Mortgagee, or (iii) any
guch item is referred to or reflected in any such Financing
Statement so filed at uny time. similarly, the mention in
any such Financing Statement of (1) rights in or to the pro-
ceeds of any fire and/or hazard insurance policy, or (2) any
award in eminent domain proceedings for a taking or for loss
of value, or (3) the Mortgagor'’s interest as lessor in any
present or future lease oxr rights to income growing out of
the use and/or occupancy of the Mortgaged Property mortgaged
hereby, whether pursuant to lease or otherwise, shall never
be construed as in anywise altering any of the rights ot the
Mortgagee as determined by this instrument or impugning the
priority of the Mortgagee’s lien granted hereby or by any
other recorded document, but such mention in the Financing
Statement is declared to be for the protection of the Mort-
gagee in the event any court or judge shall at any time hold
with respect to (1), (2) and (3) above that notice of the
Mortgagee’s priority of interest to be effective against a
particular class of persons, including but not limited to the
federal government and any subdivisions or entity of the
federal government, must be filed in the Uniform Commercial

Code records.

Section 4.11. (a) The Mortgagor represents and
warrants to the Mortgagee that the Premises do not comprise
Property identified by the Secretary of Housing and Urban
Development as an area having special flood hazards, or to
the contrary, that the Premises have been so identified but
that the Premises has been insured under the National Flood
Insurance Act of 1968, as amended by Flood Disaster Protec-

tion Act of 1973.

(b) The Mortgagor covenants and warrants that
if the Premises are so identified by the Secretary of Housing
and Urban Development as having special flood hazarxds, it
will keep the Premises insured against loss by flood hazagds
in an amount at least equal to the replacement value of the
Improvements, or to the maximum limit of coverage made avail=-
able with xespect to the particular type of property under
the Natienal Flood Insurance Act of 1968, as amended by the
Flood Disaster Protection Act of 1973, whichever is less.

section 4.12. ¥herever "attorneys’ or counsel
fees" are referred to herein, it shall include such
reasonable fees whether incurred out of court or in
1itigation, including, without 1iaitation, appeals und

bankruptecy proceedings.

Section 4.13. Wh=qevér reference is made in this
Mortgage to a lease, lessee, tenancy or tenant, such refer-
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ence shall be deemod to include a sublease, sublessee, sub-
tenancy or subtenant, as the case mey be.

fection 4.14. Intentionally omitted.

‘ Section 4.15. This Mortgage may be executed in any
number of counterparts and aach of such counterparts shall
for all purposes be deemed to be an original; and all such
counterparts shall together constitute but one and the same
Mortgage. Any counterpart or group of counterparts of this
Mortgage recorded in a single county or state may be treated
with respect to the rights and remedies available to Mortga-
gee as a peparate mortgage or group of mortgages covering
orly the portions of the Mortgaged Premises located in the
county or state where that counterpart or those counterparts
are recorded.

Section 4.16. If the payment of the mortgage in-
debtedness is now or hereafter further mecured by assignuents
of leases or rentals, security agreements, financing state-
ments, mortgages, collateral assignments, pledges, contracts
of guaranty, or other additional Becurity documents, any
default under the provisions of any such further security
documents shall constitute and be a default under this Mort-
gage, and the Hortgagee may, at its option, exhaust any one
or more of the said security documents and the security
thereunder as well as the Mortgaged Property covered by this
Mortgage either concurrently or independently and in such
other and further manner as the Mortgagee may elect, and
Mortgagee may apply the Proceeds received therefrom upon the
mortgage indebtedness without waiving or affecting Mort-
gagee’s rights and remedies under this Mortgage exercised
hereunder or whether contained or exercised under any other
such security documents,

Section 4.17. Intentionally omitted,

Section 4.18. Nothing contained herein shall cre-
ate any jeint venture, partnership, agency or trust arrange-
ment between Mortgagor and Mortgagee.

Section 4.19. The lien of this Mortgage may be
released from portions of the Mortgaged Property upon the
sale(s) thereof, upon satisfaction of certain conditions andg
in accordance with the terms and provisions more particularly
set forth in the Loan Agreement. :

Section 4.20. Notwithstanding any other provision
of this Mortgage, the obligation of Mortgagor to pay the
amounts to be paid by it pursuant to the Guaranty, and to
perform and observe and make good the other covenants, war-
ranties and agreenents contalned herein, shall not be en-
forced by any action or pProceeding against Mortgagor or its
partners wherein or whereby any deficiency or other morney
judgment shall be sought against Mortgagor or its partners (a
“Deficiency Action") and neither Mortgagor nor its partners
shall be liable for such deficiency or other money Jjudgment;
provided that Mortgagor may be made a party defendant in a
foreclosure action against the Premises and any judgment in
such foreclosure action shall be enforceable against Mortga~
gor, and provided further that nothing contained above ghall
be deemed (i) to affect the lien of ‘his Mortgage, (ii) to be
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& releasa or impairment of the other obligations of Mortgagor
under the Guaranty, this Mortgage or any other Documente,
(iil) to 1limit Mortgagee from enfcrcing its rights undar ihe
Note, this Mortgage or any Document, or to constitute &
waiver, release or discharge of any indebtedness or obliga-
tion under the Note or secured by this Hortgage, or {iv) to
affect the personal liability of the Guarantors under the
Guaranty or of the indemnitors under the Envircnmental In-~
demnity. Nothing set forth in (i) to (iv) of the preceding
sentence shall be deemed to give rise to any personal liabil-
ity of Mortgagor or its partners, except to the extent that
they are personally liable pursuant to the Guaranty or the
Environmental Indemnity. Notwithstanding the foregoing,
Mortgagor shall be personally liable to Mortgagee at all
times for the misapplication by the Mortgagor in a manner
which is fraudulent and/or contrary to the provisions of the
Mortoage of (a) any insurance proceeds paid under any
insurance policies by reason of damage, loss or destruction
to the Premises or the Improvements to the full extent of
such proceeds or (b) proceeds or awards resulting from
condemnation or other taking in lieu of condemnation of any
portion of the Premises or the Improvements to the full
extent of such proceeds or avards or (c) tenant security
deposits, but only to the extent actually received by
Mortgagor and not applied on account of a tenant default; and
Mortgagor, Guarantors and the aforesaid indemnitors shall be
personally liable for any damages to Mortgagee resulting from
any fraud or intentional misrepresentation made by Mortgagor,
Guarantors or the aforesaid indemnitors, as the case may be.

Section 4.21. THE MORTGAGOR HEREBY KNOWINGLY,
VOLUNTARILY AND INTENTIONALLY WAIVES ANY AND ALL RIGHTS IT
MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION
BASED ON, OR ARISING OUT OF, UNDER, OR IN CONNECTION WITH,
THIS MORTGAGE, THE NOTE OR ANY OTHER DOCUMENT EXECUTED IN
CONNECTION WITH THE LOAN, OR ANY COURSE OF TONDUCT, COURGE OF
DEALING, STATEMENTS (WHETHER VERBAL OR WRITTEN), OR ACTIONS
OF THE MORTGAGOR OR MORTGAGEE. THIS PROVISICN IS A MATERIAL
INDUCEMENT TO MORTGAGEE TO MAKE THE IOAN AND ACCEPT THE
GUARANTY SECURED HEREBY.

section 4.22. To facilitate recordation, in cexr~
tain counterparts hereof only that portion of Schedule A an’.
only that cover page which contain specific descriptions of
the Mortgaged Property located in the recording jurisdiction
in which the particular counterpart is to be recorded and
only acknowledgments which are acceptable for such jurisdic-
tion are inciuded. Complete copies of this Mortgage con-
taining the entire Schedule A, all cover pages and all
acknowledgments have been retained by Mortgagor and
Mortgagee.

Section 4.23. Notwithstanding anything to the
contrary contained in this Mortgage, in no event shall this
document, or the execution or delivery hereof, be deemed (i)
an encumbrance or an agreement to encumber all or any part of
the Mortgaged Property; (ii) a mortgage until such time as
such document is effective in accordance with the terms
hereof; and/or (iii) effective until the Termination Date (as
defined in the Loan Agreement) with respect to the Mortgaged
property. Mortgagee shall have no right, title or intorest
in or to the Mortgaged Property and covenants and agrees that
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it saall not take any action with respect to the Mortgage,
and further covanants and agrees that it will not place the
Mortgage or any UCCs or other documents executed in
connection herewith of record until the Termination Date with
respoect to the Mortgaged Property. Mortgagee acknowledges
that a breach of its covemants contained in the preceding
sentence may cause Mortgagor substantial harm and hereby
agrees to indemnify- Mortgagor for any and all costs, expenses
and liabilities incurred or suffered by Mortgagor as a result
of Mortgigee’s breach thereof.

ARTICLE V

PARTICULAR STATE PROVISIONS

gaction 5.01. To the extent that the Mortqaged
Property is located in the State of Alabuma, the following
provisions shall apply:

(a) In addition to the rights ond remedies
provided herein, the Kortgagse, its agents and assigns, upon
the occurrence and during the pendency of an Event of default
hereunder shall have the right to enter upon and take
posesession of the Mortgaged Property and after, or without,
taking such possession of the same, to the extent permitted
by applicable law, sell +he Mortgaged Property en masse or in
parcels, as Mortgagee may deem best, at public vatery, in
€ront of the courthouse door of the county vherein said
property or any part thereof is located, to the highest
bidder for cash, either in person or by auctloneer, afcer
first giving notice of the time, place and terms of such sale
by publication once a week for three successive weeks in some
siewspaper published in said county, either weckly or daily,
cr as otherwise required by law, and, upon payment of the
purchase money, Mortgagee or any person conducting said sale
for it is authorized and empowered to execute to the
purchaser at said sale a deed, bill of sale or other
appropriate instrument of conveyance to the property so
purchased in the name and on behalf of Mortgagor and the
certificate of the hclder of the mortgage indebtedness
appointing said auctioneer to make such sale shall be prima
facie evidence of hig authority in the premises, and any
recitals in sald deed, bill of sale or other ainstrument
essential Lo the validity of the sale shall be binding on
Mortgagor, or the equity of redemption from this Mortgage may
be foreclosed by suit in any court of competent jurisdiction
or otherwise as now provided by law in the case of past due
mortgages, and Mortgagee, oOr the then-holder of the indebted-
ness thereby secured, may bid at any such sale and become the
purchaser of the property sold if the highest bidder there-
for, and in lieu of paving cash therefor, make settlement by
crediting upon the indebtedness secured hereby the net pro-
ceeds of such sale after deducting therefrom the expenses of
sale as provided in this section. Mortgagee or any court of
competent jurisdiction may conduct any number of sales from
time to time, and the power of sale hereby granted shall not
be exhausted by any one or more such sales as to any part of
the Murtgaged Property remaining unsold, but shall continue
unimpaired until all the Mortgaged Property shall have heen
sold or all indebtedness secured hereby pvaid. The power of
sale hereby granted to Mortgagee is coupled with an interest
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and is irrevocsble. The proceeds of any puch sale shall be
applied in such order as provided in this Hortgage. In any
event, the purchaser under the foreclosure sale, as provided
herein, shall be under no obligation to see to the proper
application of the purchase money.

(b) Certification is hereby made that this
Mortgage is not intended to ke a future advance Or open end
mortgage and that no additional or subsequent advances will
be made under this Mortgage.

Section 5.2. To the extent that the Mortgaged
Property is located in the State of Colorado, the following
provisions shall apply:

(a) Insofar as *he Mortgaged Property is
located in Colorade, the Hortgagor hcereby grants, bargains,
sells and conveys to the public Trustee, in trust for the use
an® benefit of Mortgagee, all of its right, title and
interest in the Mortgaged Property for the purpose of
securing the Indebtedness and the performance of ull
covenants and agreements in the Note and this Deed of T
and upon payment and performance in full of all of the
obligations secured hereby, Beneficlary will execute and
deliver to Mortgagor such documents as may be required to
release this Deed of Trust of record.

(b) "Public Trustee" shall mean the Public
rrustee for the City and County of Denver, Colorado.

(c) Beneficiary may foreclose this Deed of
Trust, .insofar as it encumbers the Mortgaged Property, either
by judicial action or through the Public Trustee. Foreclo-
sure through the Public Trustee will be injtiated by Benefi-
ciary’s filing of its notice of election and demand for sale
with the Public Trustee. Upon the filing of such notice of
election and demand for sale, the Public Trustee shall
promptly comply with all notice and other requirements of the
laws of Colorado then in force with respect to such sales,
and shall give four weeks’ public notice of the time and
place of such sale by advertisement weekly in some newspaper
of general circulation then published in the courty or City
and County in which the Mortgaged Property i located. Any
sale conducted by the Public Trustee pursuant to this section
shall be held at the front door of the county courthouse for
such County or City and County, or on the Mortgaged Property,
or at such other place as similar sales are then customarily
held in such County or City and County, provided that the
actual place of sale shall be specified in the notice of
sale., The proceeds of any sale under this section shall be
applied first to the fecs and expenses of the officer con-
ducting the sale, and then to the reduction or discharge of
the Intebtedness in ‘the ordsr of priority therefor set forth
in the Loan ..greement. At the conclusion of any foreclosure
sale, the officer conducting the sale shall execute and de-
jiver to the purchaser a% the cale a certificate of purchase,
which shall describe tha property sold to such purchasar and
shall state that upon the expiration of the applicable
periods for redemption, the holder of such certificate will
be entitled to a deed to the property described in the cer-
tifjcate. After the expiration of all applicable periods of
redemption, unless the property sold has been redeemed by
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Grantor, the officer who conducted such sale shbzil, upon
request, exscute and delivaer an approprlate deed to the
holder of the certificate of purchase or the last certificate
of redemption, as the case may be, and such cdeed shall ope-
rate to divest Grantor and all persons claiming under Grantor
of all right, title and intereet, whether legal or equitsble,
in the property described in the d2ed. Nothing in this sec-
tion dealing with foreclosure procedures or specifying par-
ticular actions to be taken by Beneficiary or by Trustee or
any similar officer shall be deemed to centradict or add to
the requirements and procedures now or hereafter specified by
Colorade law, and any such inconsistency shall be resolved in
favor of Colorado law applicable at the f:ime cf foreclosure.

(d) The Pihlic Trustee shall have all of the
rights and duties conferrad upon a public trustee under
colorado law applicabl~ t<% the time such right is to be exer-
cised or such duty enforced.

Section 5.03. To the extent that the Mortgaged
Property is lccated in the State of Florida, the following
provision shall apply:

(a) It is agreed that any additional sum or
sums advanced by the then holder of the Note secured hereby
to or for the benefit of Mortgagor, whether such advances are
obligatory or are made at the option of Mortgagee, ox
otherwise, at any time within twenty (20) years from the date
of this Mortgage, with interest thereon at ‘the rate agreed
upon at the time of each additional loan or advance, shall be
equally secured with and have the same priority as the origi-
nal indebtedness and bz subject to all. of the terms and pro-
visions of this Mortgage, whether or not such additional loan
or advance is evidenced by a promissory note of the borrowers
and whether or nct identified by a recital that it is secured
by this Mortgage; provided that the aggregate amount of prin-
cipal indektedness outstanding and so secured at any one time
shall not exceed the sum of $10,500,000, plus interest and
disbursements made for the payment of taxes, levies or insur-
ance on the property covered by this Mortgage with interest
on such disbursements, and provided further that it is under-
stood and agreed that this future advance provision shall not
be construed to obligate the Mortgagee to make any such addi-
tional loans or advances. It is further agreed that any
additional note or notes executed and delivered under this
future advance provision shall be included in the word "Note"
wherever it appears in the context of this Mortgage.
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(b) The filing of a notice limiting the

p
amount secured by this Mortgage, unless recquired by law, ﬁs
shall be deemed an Event of Default under this Mortgage. ke

]
Section 5.04. [Intentionally Omitted] :%i
Section 5.05. To the extent that the Mortgaged i

Property is located in the State of fowa, the following pre- F
visions shall apply:

7

B
57
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(a) No part of the Mortgaged Property ct=.2%"«~
tutes and no portion of the Mortgaged Ameunt will be usewy %
purchase real property which is a single-family or a two~
family dwelling occupied or to be occupied by the Borrower,
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or agricultural products or property used for an agricultural
purpose as defined in Iowa Code Section §35.13, or agricultu-
ral land as defined in lowa Code Section 172C.1(5) or
175.2(1), or property used for an agricultural purpose as
defined in Iowa Code Section £70.A.1(2).

(b} Borrower represents that there are no
known wells, solid waste dispoeal sites, hazardous wastes or
underground storage tanks situated on the Mortgaged Property.

(¢) The loan evidenced by the Lpan Agreement
(1) doms not constitute a consumer credit transaction as
defined in Iowa Code Section 537.1301(ii) and (ii) is for a
business purpose as defined in Iowa Code Section 535.2,
2(a;(5).

(d) The mailing address of the Mortgagee is
13-15 West 54th Street, New York, New York 100615.

(e) Mortgagor hereby agrees that in the event
of judicial foreclosure of this Mortgage, the Mortgagee may,
at its sole option, elect:

(i) Pursuant to Iowa Code § 628.26 as
now enacted or hereafter modified, amended or
replaced to reduse the period of redemption
after sale on foreclosure tc six months, or

(i1} Pursuant to Iowa Code § 628.27 as
now enacted or hereafter modified, amended or
replaced to reduce the period of redemption
after sale on foreclosure to sixty days, or

(iii) Pursuant to Iowa Code § 628.28 as
now eracted or here:fter modifled, amended or
replaced or any other Iowa Code Section to
reduce the period of redemptiocn after sale on
foreclosnre to such time as may be then ap-
plicable and provided by law, ox

(iv) Pursuant to Iowa Code § 654.20 as.
now enacted or hereafter medified, amended ox
replaced to foreclose without redemption.

(f) This Mortgage secures credit in the
amount of $10,500,000. Loans and advances up to this amount,
together with interest, are senior to indebtedness to other
cieditors under subsequently recorded or filed mortgages and
lienz.

. (g) In the event of foreclosure of this Mort-
gage, the Mortgagor hereby agrees that the court may, and
requests the court to, enter a special order directinyg the
clerk of court to enter and record the judgment contained in

‘e foreclosure decree on the note secured by this Mortgage

without requiring that the note be first filed with the clerk
of court for cancellation. The Mortgagor further agrees,
bacause the ncte secured by this Mortgage is alsc secured by
other mortgages and will be necessary to a foreclosure of
those mwrtgagus, that notwithstanding Iowa Rule of civil
Procedure 228, as presantly enacted or as hereinafter amended
or replaced, tha clerk of court may, in the event of foreclo-

-3

o
=
-~
™~
o
-
¥
()
[#3)

e

Ny
W s e
SEA= e

.
Hrteens
e

Trisan
s
e

o
SeEEE

SN

T

ey
N e
X

*...
T,

2o

et
eSO

e gt
et

3%

ks

e

GEEEae T S

SEE =TT

33
D n R




R R T S e R I e Tt e

o)
%
f
.\
y
4
v
)
}

sure of this Mortgage, enter and record the judgment ron-
teined in the foreclosure decree on the note secured by this
Mortgage without :~quiring that the note be first filed with
the clerk of court for cancellation.

(h) If any provision or provisions, or if any
portion of any provision or provisions, in this Mortgage or
the other Loan Documents is found by a c¢vit of law to be in
violation of any applicable local, State . Federal ordi-
nance, statute, law, administrative or juvdicial decieion, or
public policy, and if such Court shall declare such portion,
provision or provisions of this Mortgage or the other Loan
Documents to ke iilegal, invalid, unlawful, veid oxr unenfor-
ceable as written, then it is the intent of all parties here-
tn that such portion, provision or provisions shall be given
force to the fullest possible extent that they are legal,
valid and enforceable, that the remainder of this Mortgage
and other Loan Documents shall be construed as if such il-
legal, invalid, unlawiul, void or unenforceable portion,
provision or provisions were not contained therein, and that
the rights, okligations, and interest of Mortgagor and
Mortgagee hereof under the remainder of this Mortgage ané the
other Loan Documents 2hall continue in full force and effect.

(1) The lien on the rents herein granted
shall be effective from the date hereof and not just in the
event of default.

(j) Hortgagor hereby consents to and agrees
that at any time after commencement of a judicial action of
foreclosure, through and including during the period of re-
demption, the Court having jurisdiction of the case shall at
the request of the Mortgagee appoint a receiver to take pos-
s:ssion of the Mortgaged Property and of the rents and prof-
its accruing therefrom, and Mortgagor hereby waives its right
to possession, statutory or otherwise. Meortgagor agrees that
this Mortgage gives to the Mortgagee the right to possession
before sale and termination of the right of redemption, pled-
ges the rents and profits, creates in favor of the Mortgacgee
a lien upon and interest in the right of possession given by
Iowa statute, and upon the revenue which arises from it, and
walves the right to challenge the appointment of a receiver.

(k) In the event of foreclosure of this Mort-
gage or other transfer of title to the Mortgaged Property in
extinguishment of the debt secured hereby, all right, title
and interest of the Mortgagor in and to the proceeds for any
lvss and to any iusurance policies then in force shall pass
tw the purchaser or grantee, regardless of whether or not
thore is a deficiency judgment after foreclosure sale or
n.. judicial foreclosure.

(1) Supplementing Section 2.01 hereof, fol-
lowing an Event of Default, the Mortgagee shall have the
right to nonjudicial foreclosure pursuant to Iowa Code
Section 654.18 and Chapter 655A as now enacted or hereafter
modified, amended or replacad.

(m) Mortgagor hereby represents, warrants and
agrees that the liens granted hereby are not the type of lien
referred to in Chapter 575 of the 1989 lowa Coda Supplenent,
as now ' -acted or hereafter modified, amended or replaced.
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Mortgagor, for itself and all persons claiming by, through or
under Mortgagor, agrees that it claims no lien or rignt to a
iien of the type contemplated by Chapter 575 ox any other
chapter of the Code of Iowa and further waives all notices
and rights pursuant to said law with respect to the liens
hereby granted, and represents and warrants that it is
thesole party entitled to do so and agrees to indennify and
hold harmless Mortgagee from any loss, damage, and costs,
including reasonable attorney fess, threatened or suffered by
Mortgagee arising either directly ox indirectly as a result
of any claims of the applicability of said law to the liens
hereby granted.

(n) Notwithstanding any reference to highest
lawful rate, maximum interest rate permitted to be charged by
relevant law or other like references, or other like terms,
such veferences shall not be deemed to establish a maximum
lawful rate of interest as contemplated by Iowa Cocde Section
535.2 since the parties have agreed in writing to a rate of
interest pursuant to Towa Code Section 535.2, 2. There shall
be no automatic reduction to the highest lawful rate or other
like term as to any Mortgagor or other party barred by law
from availing itself in any action or proceeding of the
defense of usury, or any Mortgagor or other party barred or
exenpted from the operation of any law limiting the arount of
interest that may be paid for the loan or use of umoney, @Y in
the event this transaction, because of its amount oxr purpose
or for any other reason is exempt from the operation of uany
statute limiting the amount of interest that may be paid for
the loan or use of money. Mortgagor agrees that any late
payment fee, late fee, late charge, delinquency charge, or
other like charge shall be interest for the purposes of Iowa
law.

R

Y

section 5.06. To the extent that the Mortgaged
Property is located in the State of Kansas, the following
provisions shall apply:

Mortgagor shall not claim or exercise any
right under any statute heretofore or hereafter enacted, by
any governmental authority or otherwise, to redeem the prop-
erty sold or any part thereof after any sale or sales here-
under, and Mortgagor hereby expressly waives all benefit or
advantage of any such law or laws.

o S0
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Section 5.07. To the extent that the Murtgaged
Property is located in the State of Louisiana, the following
provisions shall apply:

i
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The said Mortgagor Further declares that he does
consent, agree and stipulate that in the event said Note be
not paid at maturity, it shall be lawful for and he heceby
authorizes the said Mortgage:: or any future holder or holders
of salid note to cause #ll and singular the property
hereinbefore describzd and mortgaged to be seized and sold
under executory or other legal procesc issued by any court of
competent jurisdiction, without appraisement, to the highest
bidder, payable cash; the said Mortgagor hareby expressly
dispensing with all and every appraisement thereof, the said
Mortgagor heredy confessing judgment in favor of said
Mortgagee, or any future holder or holders cf sald Note for
the full amount of said Note, in principal and interest,
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together with all attorneys’ fees, costs and insurance
premiuns aforesaid. The receipt of any pexsen, firm or
corporation to whom there has becn paid a premium of
insurance by any holder of said Note, together with affidavit
of payment by the holder paying same, shall constitute
authentic evidence of such payment sufficlent for issuance of
executory process lnsofar as the recovery of suci sum SO paid
as an insurance premium together with interest, and prineipal
and interest as attorneys’ fees, is concerned. :

Mortgagor hereby exprassly walves: (a) the beneZit
of appraisement as provided in Articles 2332, 2336, 2723 and
2724, Louisiana Code of Civil Procedure, and all other law:
conferring the same; (b) the demand and three {3) days delay
accorded by Articles 2639 and 2721, Louisiana Code of Ciwil
procedure; (c) the notice of seizure required by Articlaes
2293 and 2721, Louisiana code of Civil Procedure; (d) the
three (3) days delay provided by Articies 2331 and 2722,
Louisiana Code of Civil Procedure; and (e) the benefit of
other provisions of Articles 2331, 2722 and 2723, Louisiana
code of Civ'l Procedure, not specifically mentioned above;
and Mortgagor expressly agrees ~o the immediate seizure of
the Mortgaged Property, or any part or parcel thereof, upon
the occurrence and during the continuance of an Event of
Default hereunder.

The said Mortgagor declares that the Note herein
described and paraphed for identification with this Mortgage
and said Mortgage securing it are not given or issued in
evidence of any specific debt, but are intended and shall be
used as collateral to secure payment of any indebtedness now
existing or hereafter to arise on the part of the Mortgagorx
or Borrower.

Mortgagox specifically waives the Homestead
Exenption provided for in Article XII, Section 9 of the
constitution of 1974 of the State of Louisiana as well as any
and 21l rights accorded them as Homestead Exemptions undex
+hat article or any other constitutional or statutory
provisions whatsoever, which waiver is in favor of the named.
Mortgagee or any futuxe nolder or holders of this Mortgag=s
together with interest, attorneys’ fees and costs as
permitted hereby.

section 5.08. To the axtent that the Mortgaged
property is located in the State of Mickigan, the following
provisions shall apply*

(a) This Agreement constitutes a mortgage and
security agreement and does not constitute a deed of trust or
deed to secure debt.

(b) Upon the occurrence and during the
continuance of any Event of Default, the Mortgagee may, with
or without entry, personally or by its agent or attorneys,
insofar as applicable:

At the option of Moritgagee, commence
foreclosure proceedings against. the Premises
through judicial proceedings or by advertisement
pursuant to the statutes in such case made and
provided and gell the Premises or cause the same to
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ke sold in accordance with such statutes. By exe-
cution of this Mortgage, Mortgagor hereby grante to
Mortgagee the power to sell and convey the premises
at public sale in accordance with the statutes
providing therafor. Mortgagor agrees that no
notice of any sale cther than as specifically
raquired by applicable law need be given by Mortga-
gee, or any other person. Mortgagee shall have the
privilege of selling such Premises together or in
lote or parcels, az to it shall seem expec..o®, and
shall receive the proceeds of such sale.

(c) If an fvant of Default shall have ocC-
curred and be continuing, Mortgagee may receive and collect
the rents, issues, profits ard revenues of the Mortgaged
property personally or through a receiver so long as such
Event of Default shall exist and during the pendency of any
foreclosure proceedings and during any redemption period, and
Mortgagor agrees to consent to a receiver if this is believed
necessary or desirable by ¥ortgagee to enforce its rights
hereunder. Mortgagee shall be entitled to all of the rights
and benefits conferred by Act No. 210 of the Michigan Public
Acts of 1953 as amended by Act No. 151 of the Michigan Public
Acte of 1966 (MCL §554.231 et seq.) The collection of rents,
jssues, profits or revenues of the Mortgaged Property by
Mortgagee shall in no way waive the right of Mortgagee to
forectose this Mortgage in the event of any said Evant of
pefault.

(@) The failure of Mortgagor to pay any taxes
or assessments assessed against the Mortgayed Property, or

any installment thereof, or any premiums payable with respect
to any insurance policy covering the Mortgaged Property,
shall constitute waste, as provided by Act Mo. 236 of the
Michigan Public Acts of 19561 as amended (MCL §600.2927) .
Mortgagor further hereby consents to the appointment of a
recelver under said statute, should Mortgagee elect to seek
such relief thereunder.

(e) If Mortgagee (i) grants forbearance or an
extension of time fer the payment of any sums secured hereby;
(ii) takes other or additional security for the payment of
any sums secured hereby; (iii) waives or does not exercise
any right granted herein or in the Note or in any other
document or instrument securing the Note; (iv) releases with
or without consideration any of the Mortgaged Property from
the lien of this Mortgage or any other security for the pay-
pent of the indebtedness secured hereby; (v) changes any of
the terms, covenants, conditions or agreements of the Note or
this Mortgage or in any other document or instrument securing
the Note; (vi) consents to the filing of any map, plat or
replat or condonminium declaration affecting the Mortgaged
Property: (vii) consents to the granting of any ¢ asement or
other right affecting the Mortgaged Property; or (viii) makes
or consents to any agreement subordinating the lien hereof;
any such act or omission shall not release, discharge,
modify, change or affect (except to the extent of the changes
referred to in clause (v) above) the original liability under
the Note, this Mortgage or any other obligation of Mortdagee
or any subsequent purchaser of the Mortgaged Property or any
part thereof, or any maker, co-signer, endorser, surety or
guarantor; nor shall any such act or omission preclude Mort-
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gagor from exercieing any right, power or privilege herein
granted or intended to be granted in the event of any default
then made or of any subsequent default, nor, gxcept as other~
wise expressly provided in an instrument or instruments exc-
cuted by Mortgagee, snall the lien of this Mortgage or the
priority thereof ba altered thereby, whethzsr or not therae are
junior liencrs and whether or not they consent to any of the
foregoing. In the event of the sale or transfer, by opera<«
tion of law or otherwise, of all or any part of the Mortgaged
Property, Mortgagee, without notice, is hereby authorized and
empowered to deal with any guch vendee or transferee with
reference to the Mortgaged Property or the indebtedness se-
cured hereby, or with reference to any of the termus, cove=
nants, conditions or agreements hereof, as fully and to the
same extent as it might deal with the oriyinal parties hereto
and without in any way releasing or discharging any liabili-
ties, obligations or undertakings.

(£) A vortion of the indebtedness secured
hereby may censist of future advances.

gSection 5.09. To the extent that the Mortgaged
Property is located in the State of New Hampshire, the fol-
lowing provisions shall apply:

(a) The Mortgagor will comply with N.H. RSA
146-C, Underground Storage Facilities, and the rules and
regulations of the New Hampshire Division of Water Supply and
Pollution Control, Ws-411, et sed., relating to the inspec-
tion and replacement of underground fuel storage tanks lo-
cated on the Mortgaged Premises.

(b) Notwithstanding any other provisions set
forth herein and without 1imitation thereof, this Mortgage is
upon the STATUTORY CONDITIONS, for any breach of which the
Mortgagee shall have the STATUTORY POWER OF SALE.

(c) Any sale of the Mortgaged Property or any
part thereof by the Mortgagee after an Event of Default pur-
suant to subparagraph (1) of subdivision III of Section 2.01
of this Mortgage shall be pursuant to the STATUTORY POWER OF
SALE, by public sale to the highest bidder as provided in
N.H. RSA 479:25-27-a, as the same may be amended from time to
time.

(d) There is no hon~stead interest in the
Mortgaged Property.

Section 5.10. To the extent that the Mortgaged
Property is located in the State of New York, the following

provisions shall apply:

(a) All covenants hereot shall be construed
as affording to the Mortgagec rights additional to and not
exclusive of the rights conferred under the provisions of
sections 254, 271 and 272 of the Real Property Law of the
State of New York. If there is a conflict between any provi-
sion of this Mortgage and the provisions of Section 254 of
the Real Property Law of the State of New York, the Mortgagor
agrees that the applicable provision of this Mortgage shall

contrel.
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(b) The Mcrtgagor will, in compliance with
Section 13 of the Lien Law of the State of lew Yerk, recelve
the sdvances sccured hersby and will hold the right to re-
celve such advances as a trust fund to ke applied first for
the purpcse of paying the cost of the Improvementt and will
apply the same first to the payment of the cost of the
Improvements before using any part of tha total of the same
tor any other purpose.

section 5.11. To the extent that the Mortyaged
Property is located in the State of North tairolina, the fol-
lowing provisions shall apply: :

(a) Tha Trusteo, its successors and asslans,
shall be deemed to be a grantee pursuant to the CRANTING
CLAUSE (set forth on page 3 of this instrument) and the
HABENDUM CLAUSE (set forth on page 4 of this instrument).
The Trustee shall have such rights, title and powers as are
customarily possessed by trustees under deeds of trust lIn
North Carolina, including those powers herein given to the
Mortgagee, and the Trustee shall hold the Mortgyaged Property
IN TRUST for the benefit of the Beneficiary, pursuant to the
terms and provisions of this instrument.

(b) THIS INSTRUMENT IS A DEED OF TRUST pursu-
ant to the laws of the State of North Carolina governing
deedss of trust, and is alzo a security agreement granting a
present and continuing security interest in the portion of
the Mortgaged Propexty constituting personal property or
fixtrras, and a financing statement filed as a f£ixture £il-
ing. - rsuant to the Uniform Conrercial Code of the State of
Nor: .arolinma, and 3%'ls not & mortgage. This deed of trust
is given to rnecure ail-present obligations of the Borrower.
The amount «f present. obligations secured by this instrument
is Ten Million Five nundred Thousand Dellars ($10,500,000).

(c) Upon the occurrence and during the
continuance of one or more of the Events of Default set forth
in sesction 2.01 of this Deed of Trust, and in addition to all
other rights and remedies set forth in this Deed of Trust or
as otherwise provided under applicable law, the Beneficiary
may notify the Trustee to exercise the power of sale granted
hereunder and upen such notification it shall be lawful for
and the duty of the Trustee, and the Trustee is hereby
authorized and empowered to expose to sale and to sell the
Mortgaged Property or any part thereof at public sale to the
highest bidder for cash, in compliance with all applicable
requirements of North carolina law governing the exercise of
povers of sale contained in deeds of trust and upon such
sale, the Trustee shall collect the purchase proceeds and
convey title to the portion of the Mortgaged Priverty so sold
to the purchaser in fee eimple. In the event of a sale of
t+he Mortgaged Property or any part thereof, the proceeds of
sale shall be applied in the order of priority therefor set
forth in the Loan Agreement. The Grantor agrees that in the
event of a sale hereunder, the Beneficiary shall have the
right to bid at such sale and shall have the right to credit
all or any portion of the indebtedness secured hereby against
the purchase price. The Trustee shall have the right to
designate the place of sale in compliance with applicable law
and the sale shall be held at the place designated by the
notice of sale. The Trustee may require the successful
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bidder at any sale to deposit immedimtely with <he Trustes
cash or certified check or cashier’s check in an amount up to
ten parcent (10%) of tha bid provided notice of such deposit
requivement is published as required by law. The bid may be
rejected if the deposit is not immediately made. Such
deposit shall be refunded in came of a resale because of an
upset bid or if the Trustee is urable to convey the portion
of the Mortgaged Property so sold to the bidder because the
power of sale has been terminated in accordance with
applicable law. If the purchaser fails to comply with its
bid, the deposit shall be applied to the expensea of the sale
and the residue, if any, shall be applied to the indebtedness
secured hereby. In all other cases, the deposit shall be
applied to the purchaze prica. Pursuant to Section 25~9-
501{4) of the North Carolina General Statutes (or any amend-
went thereto), the Trustee 1s expressly authorlzed and
enpowered to expose to sale and sell together with the real
estate any portion of the Mortgaged Property which consti-
tutes perscnal proporty. If personal property is sold here-
under, it need not be at the place of sale, The notice of
sale, however, shall state the time and place where such
personal property may be inspected prior to sale. The
Mortgaged Property may be sold in such parcels or lots as the
Trustse may determine without regard to principles of
marshalling and the Mortgaged Property may be sold at one
sale or in multiple sales as determined by the Trustee. The
exercise of the power of sale hereunder by the Trustee on one
or more occasions shall not be deemed to extinguish the power
of sale which power of sale shall continue in full force and
effect until all of the Mortgaged Property shall have been
finally sold and properly conveyed to the purchasers at the
sales. The Trustee’s commission shall be five percent (5%)
of the gross proceeds of the sale for a completed fore-
closure. -In the event foreclosure is commenced, but not
completed, the Grantor shall pay all expenses incurred by the
Trustee, including reasonable attorneys’ fees, and a partial
commission computed on five percent (5%) of the outstanding
indebtedness in accordance with the following schedule:
one-fourth (1/4th)} thereof before the Trustee issues a notice
of hearing on the right to foreclosure; one-half (1/2)
thereof after issuance of sald notice; three-fourths {3/4th)
thereof after such hearing; and the full comnission aftexr the
initial sale.

(d) The Grantor consents that the whole or
any part of any other security now or hereafter held by the
Beneficiary for the Indebtedness may be exchanged, compro-
mised or surrendered from time to time; that the time or
place of payment of the Indebtedness or of any other security
therefor may from time to time be exchanged or extended, in
whole or in part, to a time certain or otherwise, and may be
rencwed or accelerated, in whole or in part; that the Bor-
rower may be granted indulgences generally; that any of the
provisions of the Documents, any other deeds of trust, wort~
gages, deeds to secure debt, or any other security therefor
may be modified or waived; that any party liable for the
paynent of the Indebtedness may ke granted indulgences or
released; and that any deposit balance to the credit of the
Borrower or any other party liable for the payment of the
Indebtedness or iiable upon any other security therefor may
be released, in whole or in part, at, before, and/or after
the stated, extended or accelerated maturity of the Indebted-
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ness, all without notice te or further assent by the Grantor,
thig deed of trust renuining in full force and effect not:-
withstanding any such exchange, cocmpromise, surrender, oxten-
sion, renewal, acceleration, modification, indulgencn or
release, The Grantor waives any rights of Grantor pursuant
to North Carolina General Statutes Section 26-7, or any simi-
lar or subsequent lav and a~y right to raquire that an action
be brought againat the Borrower or any other person or to
require that any other deed of trust be foreclosed or that
resort be had to any other security or to any balance of any
depneit account or credit on the books of the Baneficiary in
favor of the Borrower or any other parson.

{e) Tho Grantor hereby waives any rights oi
remedies on account of any extensions of time, releases
granted oxr other dealings between the Beneficiary and any
subsequent owner of the Mortgaged Property herein conveyed or
pledged as said activities are contemplated or otherwise
addressed in Section 45-45.1 of the North Carolina General
Statutes or any similar or subsequent law; the foregoing
waiver shall not be construed as affecting or otherwise
amending the covenants and agreements of the Grantor con-

_tained in Section 1.20 of this Mortgage.

Section 5.12. To the extent that the Mortgaged
Property is located in the State of Oklahoma, the following
provisions shall apply:

(a) A POWER OF BALE HAB BEEN GRANTED IN THIS
MORTGAGE, A POWER OF BALE MAY ALLOW THE MORTGAGEE TO TAXE
THE MORTGAGED PROPERTY AND BELL IT WITHOUT GOING TO COURT IN
A _FORECLOBURE ACTION UPON AN EVENT OF DEFAULT BY THE
MORTGAGOR UNDER THIS MORTGAGE.

(b) Upon the occurrence and the continuance
of any Event of Default under this Mortgage, the Mortgagee is
authorized and empowered to sell the Premises or any part
thereof situated in the State of Oklahoma without the
necessity of a foreclosure action and pursuant to the "Power
of Sale Mortgage Foreclosure Act" (46 0.S. §§ 40 et seq.)
("Act") as required by said Act and pursuant to any and all
amendments thereto and replacements thereof.

The sale of the Mortgaged Premises will
occur only after Mortgagee complies with all applicable
notice provisions, and after the passage of time, prescribed
in the Act. The manner of sale (e.g.: time, place and proce-
dure) and the application of the preceeds of sale may also be
governed by the Act.

Mortgagor understands and hereby acknowl-
edges that the Act provides Mortgagor with certain rights and
protection with regard to Mortgagee’s utilization of its
Power of Sale rights including, without limitation, the right
to receive certain notices and to make certain elections pre-
scribed in the Act; and in connection therewith, Mortgagor
acknowledges its right to consult with an attorney for clari-
fication th -eof.

(c) Following an Event of Default, as set
forth in Section 2.01 hereof, Mortgagee may foreclose the
lien of this Mortgage, and in so doing, Mortgagee shall have
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the option, to apply for and will be entitled, as a matter of
right, to the appointmant of a receiver to take posseszlion
and control of, operate, maintaln and preserve the Mortgaged
Premises or any part thereof, and to apply the net proceeds
to the secured indebtedness; and the receiver may be author-
ized to sell or dispose of all or any part of the Mortgaged
Premises under oxrders of the court. Mortgugor hereby walves
all notice of the filing and hearing of any such application
for the appointment of receiver and irrevocably consents to
every appointment made pursuant thereto. ‘

(d) Mortoagor further agrees that: (a) in
the event of any foreclosure sale, the Mortgaged Premises or
any part thereof may be sold with or without appraisement as
Mortgagee may elect at any time prior to the entry of the
decree of foreclosure; (b) Mortgagee may elect to have the
Mortgaged Premises scld together or in separate parcels and
Mortgagor walves any and all rights which Mortgagor may have
to insist on sale of the Mortgaged Premises in one unit or in
separate parcels; and (c) if the highest bidder at the fore-
closure sale becomes the purchaser, free of any right of
Mortgagor to redeem or repurchase the Mortgaged Premises, the
proceeds from such sale will be applied as provided for in
the Loan Agreement.

(e) The total indebtedness which this
Mortgage secures is $10,500,000; such indebtedness is also
secured by mortgages or deeds of trust encumbering certain
other properties located in other states. The value of the
Oklahoma property is $550,000; which value represents .76% of
the total value of all of the mortgaged properties securing
the indebtedness. Accordingly, the Oklahoma mortgage tax is
$64, calculated as follows: $10,500,000 x .76% x $.80/$1,000
(rate for mortgages with terms of 4~-5 years).

Section 5.13. To the extent that the Mortgaged
Property is located in the State of Oregon, the following
provisions shall apply:

(a) this instrument shall be a Trust Deed
made pursuant to ORS § 86.705 et sed., as now enacted or
hereafter modified, amended, renumberad or replaced; and the
Mcortgagor, as grantor, hereby conveys and warrants to Lawyers
Title Insurance Corporation, as trustee, in trust, with power
of sale, for the benefit of Mortgagee, as beneficiary, for
the purpose of securing the Indebtedness, all of the
Mortgaged Property located in the State if oOregon.

(b) No part of the Mortgaged Property
constitutes or will constitute property upon which are
situated four or fewer residential units, and this trust deed
is in no manner to be construed as a residential trust deed
(as such term is defined in ORS § 86.705, as the same may be
amended, modified, renumbered or replaced).

(c) The loan evidenced by the Note is to be
used solely for business or commercial purposes, and ho
poxtion of the proceeds of such lcan shall be used for
personal or family purposes.

(d) This instrument is a fixture financing
statement which shall, pursuant to ORS § 79.4020(6), upon
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filing in the mortgage records of the county or counties in
which the Mortgaged Property ig located, perfect the
Mortgagee’s security interest in any portion of the Mortgaged
Property that may be deemed to be fixtures under Oregon law.
The address of the Mortgagee, which is the secured party,
from vhich information concerning the security interest may
be obtained, is the address of the Hortgagee set forth on the
cover page of this instrument.

Tty R A T T e e e BT

(e} Upon the occurrence and continuance of an
Event of Default, Mortgagee, in addition to any other remedy
that may be available to Mortgagee pursuant to this
instrument or under applicable law, shall have the right to
cause the trustee to foreclose the lien of this instrument by
advertisement and sale pursuant to ORS § £6.705 et seq., as
the same may be amended, modified, renumbered or replaced.
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(f) Mortgagor acknowledges that UNDER OREGON
LAW MOST AGREEMENTS, PROMISES AND COMMITMENTS MADE BY BANKS
AFTER OCTOBER 3, 1989, CONCERNING LOANS AND OTHER CREDIT
EXTENSIONS WHICH ARE NOT FOR PERSONAL, FAMILY OR HOUSEHOLD
PURPUSES OR SECURED SCLELY BY THE BORROWER’S RESIDENCE MUST
BE IN WRITING, EXPRESS CONSIDERATION AND BE SIGNED BY THE
BANK TO S5E ENFORCEABLE AGAINST IT. Nothing in this Section
5.13{f) shall, however, be deemed to amend or modify the
terms of Section 4.08 hereof with regard to the law
applicable to the Note, the other Documents and all other
obligations of Mortgagor. -

Section §.14. To the extent that the Mortgaged
Property is located in the Commonwealth of Pennsylvania, the
following provision shall apply:
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Mortgagor herehy irrevocably authorizes and
emnpowers any attorney of the record, or the
Prothonotary, Clerk or similar officer of any
court in the Commonwealth of Pennsylvania or
elsewhere, upon the occurrence and during the
continuance of any Event of Default, as
attorney for Mortgagor, to sign an agreement
for entering therein an appropriate amicable
action in ejectment for possession of the
Mortgaged Property {or any part thereof),
without the necessity of filing any bond,
against Mortgagor and to appear for Mortgagor,
at any time or times, in any such court, as of
any term, and therein to CONFESS or enter
JUDGMENT against Mortgagor and in favor of
Mortgagee for the recovery by lortgagee of
possession of the Mortgaged Property (or any
vart thereof), plus costs of suit and reason-
able attorneys’ fees, for which this Mortgage,
or a copy hereof verified by affidavit, shall
be a sufficient warrant, whereupon a writ of
possessinon of the Mortgaged Property (or any
part thereof) may be issued forthwith without
any prior writ or proceeding whatsoever.
Mortgagor expressly agrees that if for any
reason after any such action has been
commenced, the same shall be discontinued,
marked satisfied of record or be terminated,
or possesslion of the Mortgaged Property (or
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any part thereof) remain in or be restored to
Hortgagor, Mortgagee may, whenever and as
often as Mortgagee shall have the right to
take possession again of the Mortgaged
Property (or any part theresof), bring one or
more further amicable actions in the manner
herein before set forth to recover possession
of the Mortgaged Property (or any part there-
of) and to CONFESS JUDGMENT therein as herein-~
abova provided, and the -authority and power
above given to any such attorney shall extend
to all such further amicable actions in eject-
ment as hereinabove provided whether before or
after an action of mortgage foreclosure is
brought or other proceedings in execution are
instituted upon this Hortgage or the Note, and
after judgment thereon or therein and after a
judicial sale of the Mortgaged Property or any
part thereof. No exercise of the foregoing
warrant and power shall adversely affect or
diminish any other right, power or privilege
of Mortgagee at law or in equity or under this
Mortgage or the Note. As used in this para-
graph the term "Mortgagor" shall be deemed to
include Mortgagor, its successors and assigns
and all those claiming by, through or under
Mortgagor, its successors or assigns.
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Section 5.15. To the extent that the Mortgaged
Property is located in the State of Texas, the following
provisions shall apply:

(a) To the extent that the Mortgaged Property
(hereinafter defined) is located in Texas, this Mortgage
shall be deemed and construed to be a Deed of Trust, the
Trustee or its successors and assigns shall be deemed a
Grantee pursuant to the granting clause set forth below and
the Trustee shall have such rights and powers as are custom-
arily possessed by trustees for such purpose, including, as
appropriate, those powers herein given to the Mortgagee, and
shall hold the Mortgaged Property in trust for the Benefici-
ary, pursuant to the terms and provisions hereof.

(b) The term "Mortgaged Premises" shall in-
clude any form of reservation for utility capacity that may
be granted by any governmental subdivision, including, with-
out limitation, the reservations described in this Mortgage.
Grantor shall not transfer, sell, assign or convey, either in
whole or in part, other than to Beneficiary, any capacity for
utilities whizh may be granted by any governmental subdivi-
sion. Upon the occurrence and continuance of an Event of
Default and demand by Beneficiary, Grantor shall take such
action as may be required and pay any necessary fees in order
to transfer to Beneficiary any Restricted Wastewater Capacity
Reservation or Wastewater Capacity Reservation covering capa=~
city of the utilities which may be available to the HMortgaged
Property. Grantor ackrowledges that without the availability
of utilities to the Mortgaged Property the value of the col-
lateral would be significantly diminished and that the credit
being extended by Beneficiary to Borrower in connection here-
with is based upon such availability.

1)
o

SR

e

-4 3

hh|194102L18




(c) Fotwithstanding anything to the contrary
contained in this Mortgage, to the extent that the Mortgaged
Property is located in the State of Texas, any foreclosure
initiated pursuant to Article II of this Mertgage, shall be
governed by the following: Beneficiary may require the Trus-
tee to sell all or part of the Mortgaged Property, at public
auction, to the highest bidder, for cash, at the door of the
county courthouse of the county in Texas in which such Mort-
gaged Property or any part thereof is situated, or if the
Mortgaged Property is located in more than one county such
sale may be made at the courthouse in any county in which the
Mortogaged Property is situated. The sale shall take place at
guch area of the courthouse as shall be properly designated
from time to time by the Coumissioners Court (or, if not so
designated by the Commissioners Court, at such other area in
the courthouse as may be provided in the notice of sale here-
inafter described) of the specified county, between the hours
of 10:00 o’cleck a.m. and 4:00 o’clock p.m. (the commencement
of such sale to occur within three hours following the time
designated in tne hereinafter described notice of sale as the
earliest time at which such sale shall occur, if regvired by
applicable law) on the first Tuesday of any month, alter
giving notice of the time, place and terms of sald sale
(including the earliest time at which such sale shall occur)
and of the property to be sold, in the manner hereinafter
described. Notice of a sale of all or part of the Mortgaged
Property by the Trustee shall be given by posting written
notice thereof at the courthouse door (or other area in the
courthouse as may be designated for such public notices) of
the county in which the sale is to be made, and by filing a
copy of the notice in the office of the County Clerk of the
county in which the sale is to be made at least twenty-one
(21) days preceding the date of the sale, and if the property
to be sold is in more than one county, a notice shall be
posted at the courthouse door (or other area in the court-
house as may be designated for such public notices) and filed
with the County Clerk of each county in which the property to
be sold i1s situated. 1In addition, Beneficiary shall, at
least twenty-one (21) days preceding the date of sale, serve
written notice of the proposed sale by certified mail on
Grantor and each debtor obligated to pay the debt secured
hereby according to the records of Beneficiary. Service of
such notice shall be completed upon deposit of the notice,
enciosed in a postpaid wrapper, properly addressed to such
debtor at the most recent address as shown by the records of
Beneficiary, in a post office or official depository under
the care and custody of the United States Postal Service.

The affidavit of any person having knowledge of the facts to
the effect that such service was completed shall be prima
faclie evidence of the fact of service. Any notice that is
required or permitted to be given to Grantor may be addressed
to Grantor at Grantor’s address as stated above. Any notice
that is to be given by certified mall to any other debtor
may, if no address for such other debtor is shown by the
records of Beneficilary, be addressed to such other debtor at
the address of Grantor, as is shown by the records of Benefi-
ciary. Notwithstanding the foregoing provisions of this
paragraph, notice of such sale given in accerdance with the
requirements of the applicable laws of the state of Texas in
effect at the time of such sale shall constitute sufficient
notice of such sale. Trustee may sell all or any portion of
the Mortgaged Property, together or in lots or parcels, and
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may exactite and deliver to the purchaser or purchasers of
such proparty good and sufficient deeds of conveyance of fee
simple title with covenants of general warranty made on be-
half of Grantor. 1In no event shall Trustee be required to
exhibit, present or display at any such sale uny of the per-
sonalty described herein to be sold at such sale. Trustee,
or his successor or substitute, is hereby authorized and
empowered to appoint any one or more persons as his
attorney(=z)~in-fact to act as Trustee under him and in his
name, place and stead, such appointment to be evidenced by a
written instrument executed by Trustee, or his successor or
substitute, to perform any one or more act or acte necessary
or incident to any sale under the power of sale hereunder,
including, without limitation, the posting and filing of any
notices, the conduct of the sale and the execution and deliv-~
ery of any instruments conveying the Mortgaged Property as a
result of the sale, but in the nauwe znd on behalf of Trustee,
or his successor or substitute; and all acts done or perform-
ed by sald attorney(s)-in-fact shall be valid, lawful and
binding as if done or performed by Trustee, or his successor
or substitute. Trustee making such sale shall receive the
proceeds thereof and shall apply the same in accordance with
the Loan Agreement (after deducting the reasonable expenses
of Trustee and a reasonable Trustee’s fee or commission).
Payment of the purchase price to Trustee shall satisfy the
obligation of the purchaser at such sale therefor, and such
purchaser shall not be responsible for the application there-
of. The sale or sales by Trustee of less than the whole of
the Mortgaged Property shall not exhaust the power of sale
herein granted, and Trustee is specifically empowered to make
successive sale or sales under such power until the whole of
the Mortgaged Property shall be sold; and if the proceeds of
such sale or sales of less than the whole of the Mortgaged
Property shall be less than the aggregate of the Indebtedness
and the expenses thereof, this Mortgage and the lien, secu-
rity interest and assignment hereof shall remain in full
force and effect as to the unsold portion of the Mortgaged
Property just as though no sale or sales had been made; pro-~
vided, however, that Grantor shall never have any right to
require the sale or sales of less than the whole of the Mort-
gaged Property, but Beneficlary shall have the right, at its
sole election, to request Trustee to sell less than the whole
of the Mortgaged Property. If an Event of Default shall have
cccurred and be continuing hereunder, the holder of the In-
debtedness, or any part thersof cn which the payment is de-
linquent shall have the option to proceed with foreclosure in
satisfaction of such item either through judicial proceedings
or by directing Trustee to proceed as if under a full fore-~
closure, conducting the sale as herein provided without
declaring the entire due, and if sale is made because of
default of an installment, or a part of an installment, such
sale may be made subject to the unmatured part of the Indebt~
edness; and it is agreed that such sale, if so rwade, shall
not in any manner affect the unmatured part of the Indebted-
ness, but as to such unmatursd part of the Indebtedness se-~
cured hereby, this Mortgage shall remaln in full force and
effect as though no sale had keen made under the provisions
of this subparagraph. Several sales may be made hereunder
without exhausting the righ: of sale for any unmatured part
of the Indebtedness., At any such sale made after an Event of
Default hereunder (i) Grantor hereby agrees, in its behalf
and in behalf of itc helrs, executors, administiators, suc-
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cessors, personal representatives and assigns, that any and
all recitals made in any deed of conveyance given by Trustee
with respect to the identity of Beneficiary, the occurrence
or existence of any Event of Default, the acceleration of the
maturity of any of the Indebtedness, the request to sell, the
notice of sale, the giving of notice to all debtors legally
entitled thereto, the time, place, terms, and manner of sale,
and receipt, distribution and application of the money rea-
l1ized therefrom, or the due and proper appointment of a sub-
stitute Trustae, and, without being limited by the foregoing,
with respect to any other act or thing having been duly done
by Benaficiary or by Trustee hereunder, shall be taken by all
courts of law and equity as prima facle evidence that the
statements or recitals state facts and are without further
question to be so accepted, and Grantor hereby ratifies and
confirms every act that Trustee or any substitute Trustee
hereunder may lawfully do in the Mortgaged Premises by virtue
hereof, and (ii) the purchaser may disaffirm any easement
granted, or rental, lease or other contract made, in viola-
tion of any provision of this Mortgage, and may take immedi~
ate possession of the Mortgaged Property free from, and des~
pite the terms of, such grant of easement and rental or lease
contract. Beneficiary may bid and become the purchaser of
all or any part of the Mortgaged Property at any trustee’s or
foreclosure sale hereunder, and the amount of Beneficlary’s
successful bid may be credited on the indebtedness secured
hereby. In the event of a trustee’s sale hereunder and if at
the time of such sale Grantor or any other party occupies the
portion of the Mortgaged Property so sold or any part there-
of, such occupant shall immediately become the tenant of the
purchaser at such sale, vwhich tenancy shall be a tenancy from
day to day, terminable at the will of either tenant or land-
lord, at a reasonable rental per day based upon the value of
the portion of the Mortgaged Property so occupied, such
rental to ke due and payable daily to the purchaser. An
action of forcible detainer shall lie if the tenant holds
over after a demand in writing for possession of such
Mortgaged Property.

(d) This Mortgage shall be a security agree-
ment between Grantor, as the debtor, and Beneficlary. as the
secured party, coverirng the Mortgayged Property constituting
personal prcperty or fixtures governed by the Texns Uniform
Conmercial, Code (hereinafter called the "Code"), and Grantor
grants to Beneficiary a security interest in such portion of
the Mortgaged Property. In addition to Beneficiary’s other
rights hereunder, Beneficlary shall have all rights of a
secured party under the Code. Grantor shall execute and
deliver to Beneficiary all financing statements that may be
required by Beneficiary to establish and maintain the valid-
ity and priority of Beneficlary’s security interest, and
Grantor shall bear all costs thereof, including all Code
searches reasonably required by Beneficiary. If Benaficiary
should dispose of any of the Mortgaged Property pursuant to
the Code, ten (10) daye’ written notice by Beneficiary to
Grantor shall be deemed to be reasonable notice; provided,
however, Beneficlary may dispose of such property in accord~
ance with the fcreclosure procedures of this Mortgage in lieu
of proceeding under the Code. Grantor shall give advance
notice in writing to Beneficiary of any proposed change in
Grantor’s name, identity, or structure and shall execute and
deliver to Deneficiary, prior to or concurrently with the
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ocourrence of any such change, all additional financing
statements that Beneficlary mey require to establish and
muintain the validity and priority of Beneficiary’s security
interest with respect to any of the Mortgaged Property de-
scribed or referred to herein. Some nf the items of the
Mortgaged Property described herein are goods that are or are
to become fixtures related to the Premises, and it is inten~
ded that, as to those guods, this Mortgage shall be elfective
as a financing statement filed as a fixture filing from the
date of ites filing for record in the real estate records of
the county in which the Mortgaged Property is situated. In-
formation concerning tne security ilaterest created by this
instrument may be obtained trom Beneficiary, as secured
party, &t the address of Beneficiary stated above. The mail-
ing address of Grantor, as debtor, is am stated above.

(e) THIS MORTGAGE AND THE OTHER DOCUMENTS
CONSTITUTE THE ENTIRE UNDERSTANDING AND AGREEMENT BETWEEN
GRANTOR AND BENEFICIARY VWITH RESPECT TO THE WRANSACTIONS
ARISING IN CONNECTION WITH THE MORTGAGE AND OTHER DOCUMENTS
AND SUPERSEDE ALL PRIOR WRITTEN OR ORAL UNDERSTANDINGS AND
AGREEMENTS BETWELN GRANTOR AND BENEFICIARY IN CONNECTION
THEREWITH.

{f) In the event that notwithstanding the
provisions of Section 4.08 of this Mortgage the usury laws of
the sState of Texas are held to apply to and control the
transactlons contemplated by this Mortgage and the other
Documents, the following shall apply: It is the intention of
the parties hereto to comply with the usury laws of the State
of Texas and of the United States of America. The parties
hereto do not intend to contract for, charge or receive any
interest or other charge which ls usurious, and by execution
of this Mortgage, Grantor agrees that Beneficiary has no such
intent. This Mortgage, the Note, and all other agreements
between Grantor and Beneficlary, which are nowv existing ox
hereafter arising, whether written or oral, are hereby ex-
pressly limited so that in no event whatsoever, whether by
reason of acceleration of maturity of the Note, or otherwise,
shall the amount paid, or agreed to be pald, tn Beneticiary
or any other holder of the Note for the use, forbearance or
detention of the monzy %o be due thereundor or otherwise, or
for the payment or performance of any covenant or obligation
contained thevein or ia the Mortgage or any other document
evidencing, securing, or pertaining to the Indebtedness,
exceed the Maximum Rate. If from any circumstance whatsoever
fulfillment of any provisions of this Mortgage, the Note or
any other document, at the time performance of such provi-
sions shall be due, shall involve tiranscending the valid
limits prescribed by law, then, ipso fezcto, the obligation to
be fulfilled shall be roduced to the Maximum Rate, and if
from any such circumstance Beneficiary or any other holder of
the Note shall ever receive as interest or otherwise an
amount which will exceed the Maximum Rate, such amount which
would be excessive interest shall be applied to the reducticn
of the principal amount ow .g under the MNote or on account of
any other principal indektedness of Grantor and not to the
payment of interes*, or if such excessive interest exceeds
the unpaid balarnce of principal of the Note and such other
indebtednesz, sutch excess shall be refunded to Grantor. All
sums paid and agreed to be paid to 3eneficirry or any other
holder of the Note for use, forbearance or detention of the
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l
Mortgaga is to serve as a financing statement pursuant to
Section 409.402 of the Wisconsin statutes.

"

IN WITNESS WHEREOF, this Mortgage has been duly
executed under seal by the Mortgagor.

NATIONAL WAREHOUSE INVESTMENT
COMPANY, a California limited

Signed, sealed and partnership
delivered in the )
presence of: By: Holman/Shidler Investment
Corporation, a Hawaii
. . corporation, general
| N partner,
Name: Qo ag

——

Ngma: Robﬂ-‘ W. Holman, Jr.
ame: _yapid e O VILLEVE) Title: pregident

(Corporate Seal) Attast: «

.;_.uls.",,., Q\\ R M

A T Msl R, Rginhart , Fecratary
-‘:.":\»5 ) Assf¥tant Secretary
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CORPORATE GENERAL PARTNER ACKNOWLEDGEMENT

STATE OF CALIFORNIA )
) ss.:
COUNTY OF SAN FRANIISCO )

on this _[,ﬁﬁ day of July, 1991, before me, the
undersigned officer, personally appearad Robert W. Hol-
man, Jr. and James R. Reinhart persornally known and ac-
knowledged themselves to me to be the President and As-~
sistant Secretary respectively of Holman/Shidler Invest-
ment Corporation, a Hawaii corporation {the "Corpora-
tion"} said Corporation acting in its capacity as the
corporate general partner of National Warehouse Invest-
ment Corporation, a Califernia limited partnership (the
"Partnership”), pursuant to the partnersnip agreement of
the Partnership, and that as such officers, being duly
authoriced to do so pursuant to its by-laws or a resolu-
tion of its board of directors, executed and acknowledged
the foregoing instrument for the purposes therein con-
tained, by siygning the name of the Corporation by them-
selves as such officers as their free and voluntary act
and deed and the free and voluntary act and deed of said
Ccrporation and Partnership.

IN WITHESS WHERECF, I hereunto set my hand and
official seal.

NOTARIAL SEAL My Commission Expires:

Fombin o

X E?HFXIMCIAL SEAL

R AY-WHA

b} NOTARY PUBLIC - CAL!FJ:I{#A
SAN FRANCISCU COUNTY

My comm. oxplres SEP 22, 1992

Cyes

e
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Indebtedness shall, to the extent permitted by applicable
law, be amortized, prorated, allocated, and spread throughout
the peried until paymoent in full of the Note (or any renew-
als, extensions and rearrangements thereof) so that the
actual rate of interest on account of the Indebtedness is
uniform throughout the term of the Note (and all renewals,
extensions and rearrangements thereof) and does not exceed
the Maximum Rate. The texms and provisions of this subpara~
graph shall control and supersede all other agreements of
Grantor and Beneficiary. The term "Maximum Rate®, as used
herein, shall nean, on any day, the highest non-usurious rate
of interest (if any) permitted by applicable law on such day.
For purposes of TEX. REV. CIV. STAT. ANN. Art. 5069-1.04 (a),
a8 it may from time to time be amended, the Maximum Rate
shall be tha "Indicated rate ceiling" referred to in and
determined under Art. 5069-1.04(a) (1), from time to time in
effect; provided, however, that the “highest non-usurious
rate of interest permitted by applicable law" r.r purposes of
tne Note shall not be limited to the applicable rate ceiling
under Art. 5069-i.04 if federal laws or other state laws now
or hereafter in effect and applicable to the Note (and the
interest contracted for, charged and collected thereunder)
shall permit a higher rate of interest.

Section 5.16. 7To the extent that the Mortgaged
Property ls located in the State of Utah, the following pro-
visions shall apply:

(a) 1Insofar as the Mortgaged Property is
located in Utah, this instrument shall be a Trust Deed, and
the Mortgagor, as Trustor, hereby CONVEYS AND WARRANTS TO
Lawyers Title Insurance Corporaticn, AS TRUSTEE, IN TRUST,
WITH POWER OF SALE, all of the Mortgaged Property lccated in
the State of Utah, FOR THE PURPOSE OF SECURING THE INDEBTED~
NESS.

(b) The Mortgagor hereby requests that a copy
of any Notice of Default and of any Notice of sale given in
connection with the exercise of the Power of Sale under the
applicable Utah Statues be mailed to the Mortgagor at the
Mortgagor’s address specified in Section 4.03 of this Mort~

gage.

(c) Supplementing the remedies granted to the
Mortgagee pursuant to Section 2.01 hereof, if an Event of
Default shall have occurred and be continuing, in such event,
Mortgagee shall have the following remedy:

To cause the Trustee to sell the Mortgaged Property
in the manner provided by law by exercise of the
power of sale hereby conferred, or at the option of
the Mortgagee, the Mortgagee may foreclose this
instrument in the manner provided by law for the
foreclosure of mortgages on real property.

Section 5.17. To the extent that the Mortgaged
Property is located in the State of Wisconsin, the following
provisions shall apply:

(a) Mortgagor agrees that Mortgagee may
foreclose in accordance with the provisions of Sections
846.101 and 846.103 of the Wisconsin Statutes (1989-90), as
the same may be hereafter amended or renumbered. This

i
.
¢
o
&0
i
3

4]
)
()

R

2

-4 8

SR

IG1194102LX8




TETCAREEEY BTl ol O e 18,
Farm 100 Litha in U.5,A,
LYL]

AT A 4AAN AR

DT

A B T TR e A

o

-
vl

| Sal+Llaky (}'f('._f/ uT

Exhibit A

A parcel of land situated in the County of Salt Lake, State of Ulah, more partie
oulariy deserited as follows:

Beginalng at a point on the South line of the Salt Lake Garfield and Western Raiirocad
property and the East line of Redwood Road, said point being approximately 66.61 fest
South and 36.66 feet Eant from the North quavter corner of Section 3, Tounship 1
South, Rangs 1 West, Salt Lake Base and Merldian and running thence along the East
1inc of Redwoud Roud South 0°54151% East 167.96 feet; thence South 1°41'39" East
300,04 feet; thence South 6°48155" Kant 52.58 feet; thense North 89°50117" Eaat
1000.74 feet, more or less; thence North 520 feet, more or less to the South line of
the Salt Lake Garfield and Western Railroad property; thenmce along said South line of
Rallroad property West 1,013.34 feet; more or less to the East line of Redwood Road,
to the point of beginning.
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