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ASSIGNMENT OF DEVELOPMENT AGREEMENT
Project Commonly Known as
“Jordan Heights”
{Land Acquisition and Development Loan)

THIS ASSIGNMENT OF DEVELOPMENT AGREEMENT (the “Assignment”) is entered into as of
the _lj'day of July, 2006, by and between BOYER JORDAN HEIGHTS, L.C., a Utah limited liability
company as successor in interest to THE BOYER COMPANY, L.C., a Utah limited liability company
(“Borrower™), and KEYBANK NATIONAL ASSOCIATION, a national banking association, its successors
and assigns, individually and as a Agent, sole lead arranger, and administrative agent (referred to in such
capacity as “Agent” in this Agreement), and each of the undersigned lending institutions (Agent, as a Agent,
and each such lending institution, and their respective successors and assigns, referred to individually or
collectively, as the context shall infer, as the “Lender™).

RECITALS

A. On or about the date hereof, Borrower, Lender and Agent entered into that certain Land
Acquisition and Development Loan Agreement (“Loan Agreement™) whereby the Lender agreed to make a
loan {the “Logn”) available to Borrower in the maximum aggregate amount at any time outstanding not to
exceed the sum of Twenty Four Million Six Hundred Seventy Five Thousand and No/100 Dollars
($24,675,000.00), to finance the acquisition of approximately eighty-five (85) acres of real property located in
South Jordan, Salt Lake County, State of Utah (the “Projecs™). The Project is legally described in Exhibit A
attached hereto and made a part hereof. Capitalized terms used and not otherwise defined herein shall have the
meanings given to them in the Loan Agreement.

B. In connection with the Loan, Borrower has executed and delivered a promissory note (the
“Note”) in favor of Lender of even date herewith in the amount of the Loan payment of which is secured by (i)
a Deed of Trust made by Assignor in favor of Agent on the Project, and (ii) the other Loan Documents. All
instruments, agreements and certificates governing, evidencing, guaranteeing or securing the Loan, as the same
may be amended, modified, supplemented, extended, or renewed from time to time, are referred to in this
Assignment as the “Loan Documents.”

C. In connection with the Project, Borrower and the City of South Jordan, a Utah municipal
corporation (“South Jordan®), have entered into that certain Development Agreement dated February 21, 2006
(the “Development Agreement™), whereby, inter alia, the Borrower intends to develop and operate the Project
and certain improvements to be constructed thereon (the “/mprovements™) in accordance with the Development
Agreement, all subject to the terms and conditions of the Development Agreement.

E. As a condition precedent to the funding of the Loan by Lender and Agent under the Loan
Agreement, each of Lender and Agent has required, as security for the performance of Borrower’s obligations
under the Loan Documents, that Borrower execute and deliver to Agent an assignment of Borrower’s interest
in the Development Agreement, and that South Jordan consent to said assignment on the terms and conditions
contained herein.
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NOW, THEREFORE, with reference to the foregoing Recitals, all of which are incorporated herein by
this reference, and in order to induce Agent to enter into the Loan Agreement and make the advances
thereunder, and for other good and valuable consideration, the receipt and adequacy of which are hereby
acknowledged, the parties hereto covenant and agree as follows:

1. Assignment; Security Interest. As additional security for Borrower’s obligations under the
Loan Documents and all other obligations of Borrower which are secured by the Deed of Trust in favor of
Agent, Borrower hereby assigns, conveys and transfers to Agent, and grants to Agent a first priority security
interest in, all of Borrower’s right, title, interest, privileges, benefits and remedies in, to and under the
Development Agreement. It is expressly understood and agreed by Borrower and South Jordan, by its
execution of the attached South Jordan City Consent, that Agent does not hereby assume any of Borrower’s
obligations or duties concerning the Development Agreement, unless and until Agent exercises its rights
hereunder and under the Development Agreement.

2. Definitions. For purposes of this Assignment, terms which are denoted in this Assignment by
the first letter of each word being capitalized, but which are not otherwise defined in this Assignment, shall
have the respective meanings assigned to such terms in the Loan Agreement.

3. Actions by Agent. Agent shall not exercise its rights under this Assignment until the
occurrence and continuation of an Event of Default (as defined in the Loan Agreement) under the Loan
Documents. Upon the occurrence of such an Event of Default, Agent may, at its option, upon written notice to
South Jordan expressly stating its intention to exercise its rights under this Assignment and to satisfy all of
Borrower’s obligations under the Development Agreement, exercise any or all of the rights and remedies
granted to Borrower under the South Jordan as if Agent had been an original party to the Development
Agreement. Upon giving such notice expressly stating its intention to exercise its rights under this Assignment
and to satisfy all of Borrower’s obligations under the Development Agreement to South Jordan , Agent shall
satisfy all obligations of Borrower, including all defaults of Borrower under the Development Agreement
occurring prior to the time Agent gives such notice to South Jordan; provided, however, in the event a default
by Borrower is not reasonably curable by Agent within any time limitations or deadlines under the
Development Agreement, Agent shall have such longer period of time as may be reasonably necessary to
effect such cure, so long as Agent promptly cures such defaults and at all times diligently pursues such cure.
Any notice given by Agent to South Jordan under this Assignment shall be given in the same manner and at
the same address for South Jordan as set forth in the Development Agreement.

4. Power of Attorney. Upon the occurrence and continuation of an Event of Default, Agent
shall have the right (and Borrower hereby irrevocably constitutes and appoints Agent as its attorney-in-fact,
which power is coupled with an interest, to do so) to demand, receive and enforce Borrower’s rights with
respect to the Development Agreement , to give appropriate receipts, releases and satisfactions for and on
behalf of Borrower, and to do any and all acts in the name of Borrower in the name of Agent with the same
force and effect as Borrower could do if this Assignment had not been made.

5. Representations, Warranties and_Covenants _of Borrower. Borrower hereby certifies,
represents, warrants and covenants to Agent as follows:

(a) The Development Agreement is in full force and effect.

(b) Borrower has full title and right to assign its interest in the Development Agreement
to Agent pursuant to this Assignment,

(c) No consent or approval of any person, other than Development Agreement, is
required for the execution and delivery of this Assignment.
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(d) Borrower has delivered to Agent a true and complete copy of the executed
counterpart of the Development Agreement, together with all amendments and modifications thereto,
which Development Agreement is attached hereto as Exhibit B.

{e) Except for this Assignment, no other assignment of all or any part of any interest of
Borrower in and to the Development Agreement has been made which remains in effect.

H There exists no monetary default under the Development Agreement, nor, to the best
knowledge of Borrower, any non-monetary default or any event or conditions which, with notice or
the passage of time or both, would constitute such a monetary or non-monetary default or would result
in a breach of the Development Agreement or would give any party thereto the right to terminate the
Development Agreement.

(&) No offsets, credits or defenses to the payment or performance of any obligation under
the Development Agreement exist.

(h) Borrower shall not assign, transfer or hypothecate (other than to Agent) the whole or
any part of its interest under the Development Agreement.

(D) Borrower shall obtain the prior written consent of Agent, before entering into any
agreement that amends, alters, modifies or terminates the Development Agreement. Agent shall not
unreasonably withhold or delay its consent to an amendment or modification of the Development
Agreement, so long as Borrower shall have consented to such amendment or modification and as long
as such amendment or modification does not materially and adversely affect Agent’s security for the
Loan or the rights and benefits of Borrower under the Development Agreement.

(i) Borrower agrees to perform and comply in all respects with all the terms, conditions,
covenants and requirements by it to be performed or observed in this Assignment and the Loan
Documents.

6. Performance by Borrower. Borrower shall at all times diligently enforce its rights in, under
and to the Development Agreement, unless otherwise directed by Agent in writing, and shall, at Borrower’s
sole cost and expense, appear in and defend Agent in any action or proceeding in any way connected with the
Development Agreement, and shall pay all reasonable costs and expenses, including, without limitation,
attorneys’ fees, which Agent may incur in connection with Agent’s appearance, voluntarily or otherwise, in
any such action or proceeding in any way connected with the Development Agreement.

7. Indemnification by Borrower. Borrower hereby agrees to pay and protect, defend, and
indemnify and hold Agent harmless from, for and against, any and all claims, demands, liabilities, losses,
lawsuits, judgments, and costs and expenses (including, without limitation, reasonable attorneys’ fees) to
which Agent may become exposed, or which Agent may incur, in connection with the Development -
Agreement exercising its rights under this Assignment.

8. Limitation on Liability. Nothing in this Assignment shall be deemed to be or construed to be
an agreement by Agent to perform any covenant of Borrower under the Development Agreement unless and
until it obtains title to the Unit by power of sale or judicial foreclosure or deed in lieu thereof or obtains
possession of the Unit pursuant to the terms of the Deed of Trust or otherwise.

9. Waiver. No course of dealing on the part of Agent and no delay or failure by Agent to
exercise any right which Agent may have hereunder shall be deemed a waiver thereof or otherwise prejudice
any of its respective rights, remedies or powers hereunder unless so agreed in writing by Agent, and the waiver
by Agent of a default by Borrower hereunder shall not constitute a continuing waiver or any other default or of
the same default on any other occasion.
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10. Cumulative Remedies. The rights and remedies of Agent under this Assignment are
cumulative and are not in lieu of, but are in addition to, any other rights or remedies which Agent may have
under the Loan Agreement or the other Loan Documents at law, or otherwise.

11. Severability. If any provision of this Assignment shall be invalid, illegal or unenforceable, it
shall not affect or impair the validity, legality and enforceability of any other provisions of this Assignment or
of the other Loan Documents.

12. Amendment. This Assignment may not be amended, modified or changed, nor shall any
waiver of any provision hereof be effective, except by an instrument in writing and signed by the party against
whom enforcement of the waiver, amendment, change, modification or discharge is sought.

14. Successors_and Assigns. This Assignment shall be binding upon Agent and Borrower and
their respective successors and assigns, and shall inure to the benefit of Agent and its respective successors and
assigns.

13. Termination. Upon the satisfaction of all obligations of Borrower to Agent under the Loan
Agreement, the Note and the other Loan Documents and the due recordation of the release or reconveyance of
all deeds of trust now or hereafier securing said obligations, this Assignment shall automatically terminate.
Agent hereby agrees, upon termination of this Assignment to execute a release of this Assignment and all
further documents, if any, necessary or required in order to evidence the termination of this Assignment.

14.  Governing Law. THIS ASSIGNMENT SHALL BE GOVERNED BY AND CONSTRUED
IN ACCORDANCE WITH THE LAWS OF THE STATE OF UTAH WITHOUT GIVING EFFECT TO
CONFLICT OF LAWS PRINCIPLES (REGARDLESS OF THE PLACE OF BUSINESS, RESIDENCE,
LOCATION OR DOMICILE OF BORROWER, SOUTH JORDAN OR AGENT OR ANY PRINCIPAL
THEREOF).

15. Notices. All notices given under this Assignment shall be in writing and shall be given by
personal delivery, overnight receipted courier or by registered or certified United States mail, postage prepaid,
sent to the party at its address appearing below. Notices shall be effective upon receipt (or on the date when
proper delivery is refused). Addresses for notices may be changed by any party by notice to all other parties in
accordance with this Section. Service of any notice on any one Borrower shall be effective service on
Borrower for all purposes.

If to Agent: KeyBank National Association
1675 Broadway, Suite 400
Denver, Colorado 80202
Attention: Senior Vice President/
Real Estate Capital Income Property Group
Telephone: 720-904-4000
Facsimile: 720-904-4420

and

KeyBank National Association

50 South Main Street, Suite 1909

Salt Lake City, Utah 84144

Attention: Real Estate Capital Income Property Group
Telephone: 801-535-1157

Facsimile: 801-535-1083

With a copy to: Snell & Wilmer L.L.P.
15 West South Temple, Suite 1200
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Salt Lake City, Utah 84101

Attention: Brian D. Cunningham, Esq.
Telephone: 801-257-1900

Facsimile: 801-257-1800

If to Borrower: Boyer Jordan Heights, L.C.
90 South 400 West, Suite 200
Salt Lake City, Utah 84101
Attention: H. Roger Boyer
Telephone: 801-521-4781
Facsimile: 801-521-4793

With a copy to: Parr Waddoups Brown Gee & Loveless
185 South State, Suite 1800
Salt Lake City, Utah 84111
Attention: Robert A, McConnell, Esq.
Telephone: 801-532-7840
Facsimile: 801-532-7750

18. Counterpart. This Assignment may be executed in any number of counterparts and by
different parties hereto on separate counterparts, each of which, when so executed and delivered shall be an
original, but also such counterparts shall together constitute one and the same instrument.

19. Priority. The parties acknowledge that the lien and charge of Agent’s Deed of Trust is
superior to the lien and charge, if any, of the Development Agreement upon the Project.

[Remainder of Page Intentionally Left Blank.]
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IN WITNESS WHEREOQF, the undersigned have executed this Assignment as of the date first set
forth above.

BOYER JORDAN HEIGHTS, L.C.
a Utah limited liability company

By: THE BOYER COMPANY, L..C.
a Utah limited liability company,
its manager

Name:  Peew sl
Title:

“Borrower”

KEYBANK NATIONAL ASSOCIATION
a national banking association

By:%‘;d)})w—\

Name: Alice M. Burton
Title: Vice President

“Agent”
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STATE OF UTAH )
| S8,
County of Salt Lake )

The foregoing instrument was acknowledged before me this [4  day of July, 2006, by

, a manager of THE BOYER COMPANY, L.C, a Utah limited liability

company and the manager of BOYER JORDAN HEIGHTS, L.C., a Utah limited liability company, for and
on behalf of such limited liability company.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal the day and year
in this certificate first above written.

NOTARA PUBLIC
[Seal]

STATE OF UTAH )
18
COUNTY OF SALT LAKE )

The foregoing instrument was acknowledged before me this / 7 day of July, 2006, by ALICE M.
BURTON, a Vice President of KEYBANK NATIONAL ASSOCIATION, a national banking association, on
behalf of such association.

NOTARY PUBLIC
LORI L. NEWEY
15 W. S50. Temple, Ste. 1200
Salt Lake City. Utah 84101
My Commission Expires
August 1, 2008
STATE OF UTAH

404647

BK 9322 PG 8574




EXHIBIT “A”
Property situated in the County of Salt Lake, State of Utah, more particularly described as follows:

PARCEL 1: ("WEST SIDE OF CANAL")

Beginning at the Northwest corner of Section 20, Township 3 South, Range 1 West, Salt Lake Base and
Meridian and running thence along the North fine of said Section 20 South 89°50'52" East 1067.57 feet to a
point on the West line of the Welby Jacob Canal as defined by a Notice Of interest recorded as Entry No.
7502870, in Book 8320, at Page 1076 of the Salt Lake County Recorder's Official Record (description of the
portion of canal referred to herein being described on Pages 1087-1089 of said instrument); thence along
said West canal line the following 22 courses: (1) South 47°19'50" West 90.31 feet; (2) South 53°29'48"
West 159.17 feet; (3) South 44°38'22" West 59.52 feet; (4) South 19°42'17" West 59.90 feet; (5} South
5°52'54" West 263.69 feet; (6) South 4°20'17" West 103.86 feet; (7) South 6°57'41" West 105.93 feet; (8)
South 3°41'28" West 196.95 feet: (9) South 17°05'00" West 65.48 feet; (10) South 37°51'41" West 49.70
feet, (11) South 50°20'41" West 100.14 feet; (12} South 54°0327" West 247.93 feet; (13) South 39°38'11"
West 54.48 feet; (14) South 27°10'16" West 199.36 feet; (15) South 26°02'21" West 358.20 feet; (16) South
25°37'10" West 235.08 feet: (17) South 35°28'36" West 49.72 feet; (18) South 47°56'04" West 49.48 feet;
(19) South 51°50'04" West 405.47 feet; (20) South 47°08'49" West 149.50 feet; (21) South 36°47'01" West
86.73 feet; (22) North 82°40'41" West 14.30 feet to a point on a 3467.00 foot non-tangent curve to the right
(center bears North 8°18'22" East); thence 334.32 feet Westerly along said curve (chord bears North
78°55'52" West 334.19 feet) to a point of compound curvature with a 2,311.00 foot radius curve to the right;
thence Westerly along said curve 492.43 feet (chord bears North 70°03'52" West 491.50 feet); thence North
0°05'12" West 924.30 feet to the North line of the Southeast quarter of the Northeast quarter of Section 19
of said Township and Range; thence North 89°58'09" East 1316.07 feet along said North line to the West
fine of said Section 20; thence North 0°08'05" West 1326.20 feet along said West line to the point of
beginning.

PARCEL 2: ("EAST SIDE OF CANAL")

Beginning at a point which is South 89°50'562" East 1129.26 feet from the Northwest corner of Section 20,
Township 3 South, Range 1 West, Salt Lake Base and Meridian and running thence South 89°50'52" East
682.05 feet to a point on the Westerly right of way line of Bangerter Highway from which point the North
Quarter corner of said Section bears South 89°50'52" East 838.67 feet; thence South 38°45'39" West
1115.73 feet, more or less, to a UDOT right of way marker and a point of curvature with a 2699.67 foot
radius curve to the left; thence along said curve 1661.30 feet (chord bears South 21°07'54" West 1635.21
feet) to a point on a 200.00 foot radius non-tangent curve to the left, (center bears South 0°07'41" West),
thence 231.88 feet Southwesterly along said arc (chord bears South 56°54'52" West 219.11 feet); thence
North 89°52'40" West 368.40 feet to a point of curvature with a 3467.00 foot radius curve to the right;
thence 400.05 feet Westerly along said arc (chord bears North 86°34'20" West 399.83 feet), thence North
82°40'41" West 23.33 feet to a point on the Easterly line of the Welby Jacob Canal as defined by a Notice
Of Interest recorded as Entry No. 7502870, in Book 8320, at Page 1076 of the Salt Lake County Recorder's
Official Record (description of the portion of canal referred to herein being described on Pages 1087-1089
of said instrument); thence along said canal the following 22 courses: (1) North 36°47'01" East 54.28 feet;
(2) North 47°08'49" East 142.99 feet; (3) North 51°50'04" East 405.13 feet; (4) North 47°56'04" East 56.56
feet, (5) North 35°28'36" East 59.39 feet; (6) North 25°37'10" East 239.16 feet; (7) North 26°02'21" East
357.53 feet; (8) North 27°10'16" East 193.47 feet; (9) North 39°38'11" East 42.81 feet; (10) North 54°03'27"
East 243.27 feet; (11) North 50°20'41" East 107.16 feet; {12) North 37°51'41" East 64.19 feet; (13) North
17°05'00" East 80.36 feet; (14) North 3°41'28" East 201.35 feet; (15) North 6°567'41" East 105.65 feet; (16)
North 4°20'17" East 104.33 feet; (17) North 5°52'54" East 257.03 feet; (18) North 19°42'17" East 42.95 feet;
(19) North 44°38'22" East 44.74 feet, (20) North 53°29'48" East 158.00 feet; (21) North 47°19'50" East
108.26 feet; (22) North 33°09'48" East 30.91 feet to the point of beginning.

+++

[FOR REFERENCE PURPOSES ONLY: TAX PARCEL NOS. 27-19-200-003; 27-19-200-004; 27-20-100-
001 and 27-20-100-003]

[6-21-2006]
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EXHIBIT B

DEVELOPMENT AGREEMENT

[See Attached.]
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DEVELOPMENT AGREEMENT

This Agreement, regarding the redevelopment and improvement of the Kunkler Trust Property, is entered

into this 2\ day of &muﬂ_ﬁ-, 20006 by and between the City of South Jordan, an Utah
municipal corporation, hereafter referred to as “City” and The Boyer Company, L.C. a Utah limited liability

company hereafter referred to as “Developer”
RECITALS -

A, South Jordan City, acting pursuant 10 its authority under Utah Code Aanotated 10-9a-102 (2) et
seq., and in furtherance of its land use policies, goals. objectives, ordinances, resolutions, and regulations has made
certain determinations with respect 10 the proposed Kunkler Trust Properties and, in exercise of its legislative
discretion, has elected to enter into this Agreement.

B. Developer desires to be the owner of certain real property known as Assessor's Parcel Numbers
2720100003 and 2719200003 hereaiter referred to as the “Property”. This property is legally described on Exhibit
*A" anached hereto and incorporated herein by reference.

C. The property is subject to the City of South ferdan Zoning Ordinance and is currently zoned
“A-5 & A-1" and designated on the future land use map as High Density Residential, Commercial, Bangerter
Highway Mixed Use and Qpen Space. Developer and City desire 10 allow Developer to make improvemenis to the
property. Developer desires a period of time in which to develop the property.

D. The improvements and changes to be made to the Property shall be consistent with the current
Zoning Ordinance of the City of South Jorden, or any future changes 1o the Zoning Ordinance of the City of South
Jordan, and the City of South Jordan General Plan.

E. Developer and City acknowledge and agree that the development and improvement of the
“Property” pursuant to this Agreement will result in planning and economic benefits to the City and its residents,
and will provide certainty useful 1o the Property and the City in ongoing future communications and relations with
the community.

F. The City's governing body has authorized execution of this Agreement by Resolution No. 2005-
10, 1o which this Agreement is attached.

G. The City has authorized the negotiation of and adoption of development Agreements under
appropriate circumstances where proposed development contains owtstanding features that advance the policies,
goals and objectives of the South Jordan City Gereral Plan and contributes to capital improvements that
substantially benefit the City.

NOW, THEREFORE, IT 1S AGREED AS FOLLOWS;
1 Recitals. The recitals set forth above are incorporated herein by this reference.

i1 Conditions Precedent. City and Developer agree, understand and acknowledge that this
development Agreement is in anticipation of the acquisition of the real property described hercin by Developer.
Developer understands, acknowledges and agrees that any of the lerms, conditions or benefits conferred by this
Development Agreement is not intended to be of any benefit to the current owner or any prospective lender or any
party that is not a signator of this Agreement. Reliance upon this Agreement by any third party is at risk and the
City makes absolutely no representation that the benetits herein are assignable or are for the benefii of any third
party without the expressed writen approval of the Mayor and Council of the City of South Jordan,
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I Permitted Uses, Vested Rights apd Reserved Lepislative Powers,

A. Permitted Uses the permitied uses for the Property shail be these uses specifically listed in
Sections17.40.020 {R-3 Zone), 17.48.020 (RM-6 Zone), and 17.70.020 (BH-MU Zone) of the City of South Jordan
Zoning Ordinance, a copy of said sections is amached hereto as Exhibit “B" and incorporated herein by this
reference, Any changes made (o these Sections by the City of South Jordan shall be binding on the Propesty, except
as inconsistent with section VI below,

B. Vested Rights. Developer shall have the vested right 1o develop and construct the Project in accordance
with the zoning designations approved by the City pursuant to this Agreement, subject 1o compliance with the terms
and conditions of this Agreement and the other applicable ordinances and regulations of the City. Developer agrees
to a maximum overall single family residential density limit of not to exceed ___3_ _unils per acre in Phase | and
__6__ units per acre in Phase 2 (Phase | is comprised of the property west of canal; Phase [l is comprised of the
property between Bangerter and canal; Phase [l is comprised of the property on the east side of the Bangerter
Highway) The Developer shall not aliow mobile homes in the Project. Multi-family, interval ownership/time share
units and other similar uses shall be part of the single-family residential dwelling count.

Provided Developer meets the residential density as outlined above, and lot sizes must be as allowed by
ordinance. The City and Developer acknowledge that the property west of Bangerter is bisected by a canal.
Provided Developer improves or landscapes this area, the land covered by the canal may be used for purposed of
determining residential density and open space requirements.

The Developer is responsible for building that portion of 40™ west that accesses the residential
development from 114 south street north for a distance of approximately 1125 feet to the point where 40* west is
partiaily located on the Kennecott parcel. Once the right of way reaches the Kennecon parcel those who benefit
from the road from that point will be responsible for construction of the road and any cost for such construction,
Developer will agree to dedicate 4 width of 40" west from the paint such street reaches the Kennecott parcel to the
northern boundary of Developer's parcel. All curb, gutter, crib walls and sidewalks will be located within said
dedicated right of way, and DevcloEer will not be required to dedicate any property for sidewalks or slope casements
1o be located on the east side of 40" west.

Reserved Legislative Powers. Developer acknowledges that the City is restricted in its authority to limit its
police power by contract and that the limitations, reservations and exceptions set forth herein are intended to reserve
to the City all of its police power that cannot be so limited. Notwithstanding the retained power of the Ciry to enact
such legisiaticn under the police powers, such legislation shall only be applied to modify the vested rights of
Developer with respect to use under the zoning designations as referenced in Section 3.1 above under the terms of
this Agreement based upon the policies, facts and circumstances meeting the compelling, countervailing public
interest exception to the vested rights doctrine in the Stare of Utah. Any such proposed change affecting the vested
rights of the Project shall be of general application to all development activity in the City; and, unless in good faith
the City declares an emergency, Developer shall be entitled 10 prior written notice and an opportunity to be heard
with respect to the proposed change and its applicabitity to the Project under the compelling, countervailing public
interest exception to the vested rights doctrine:

V. Term. This Agreement shall be effective as of the date of recordation and shall run with the land
and continue in full force and effect until all obligations hereunder have been fully performed and all rights
hereunder fully exercised. In the event the obligations hereunder have not been fully satisfied, and upon mutual
agreement of the Developer and the City, this agreement may be terminated and upon termination the City at its sole
discretion may initiate 2 rezoning process to rezone the property.
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V. City's Obligations

The City assures that should the Zoning be approved as requested and shown on Exhibit “C”, to allow the
Developer to construct a single-family residential development on Assessor’s Parcel Numbers 2720100003
and 2719200003 consistent with the map anached to this Agreement as Appendix “C". that complies wiih
Section VIl of this Agreement and with the R-3, RM-6, and BH-MU Sections of the City of South Jordan
Zoning Ordinance except as is inconsistent with Section VII below.

The Developer shall not be required 1o construct or install sidewalk improvements on the west side of 40®
West Street. In the event the City determines that sidewalk improvements are to be canstructed or insialled on
the west side of 40 West Street, the City shall require the owner/developer of the property on the west side of
40" West Sireet to construct or install said side walk.

\4R Developer’s Obligations

A. Developer agrees to use Developer's good faith efforts to create a mixed use development that may
include Research and Development Park and Park housing, office and limited retail uses aimosphere
on the Parce! zoned “BH-MU". [n addition, Developer agrees to provide the City of South Jordan
periadic updates relating to the status of its pre-design and design review committee determinations.

B. Developer agrees 1o the types of commercial development on the BH-MU Zone Property, as
described in Attachment “C™, including, but not limited to:

1. Neighborhood Commercial uses as described in Sections 17.56.020 and 17.56.030 of the currem zonin§
ordinance or as amended) in the commercial area immediately surrounding the *Round-a-Bout” on 1i4
Scuth Street (see Attachment “C"),

2. Create a buffer between the residential & other developmemt on the Property and the Lucas Dell

residential development to the east as follows:

a. Not build a road along the west boundary of the “Lucas Deli” subdivision,

b.Create 1/3 acre or larger lots along the west boundary of the “Lucas Dell” and increase the
residential density, in a manner approved by the City at the plat approval process, as the
development goes to the west towards Bangerter Highway.

C. Developer agrees to limit the types of residential development on RM-6 Zoned Property as described
in Atachment “C", to single family ownership with no apariment buildings.

D. The Developer agrees and understands that Developer will supply plans and obtain any and all
required permits under City, County, State or Federal regulations before commencing any
redevelopment or improvements and that the Developer will pay all applicable fees as required.

VIL General Provisions.
A. Notices. All Notices, filings. consents, approvals, and other communication provided for

herein or given in connection herewith shall be validly given, filed, made, delivered or served if in writing
and delivered personalty or sent by U.S. Postal Service mail, postage prepaid to:

If to Ciry: The City of South Jordan
1600 West Towne Center Drive
South Jordan Ciry, Utah 84095
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Attention: City Manager

If to Developer: Wade S. Williams
90 South 400 West, Suite 200
Salt Lake City, Utah 84101

or lo such other addresses as either party may from time ta time designate in writing and deliver in like manner. Any
such change of address shall be given at least ten (10) days before the date on which the change is to become
effective.

B. Mailing Effective. Notices given by mail shall be deemed delivered seventy-two (72) hours
tollowing deposit with the U.S. Postal Service in the manner set forth above.

C. Waiver. No delay in exercising any right or remedy shall constitute a waiver thereof and no
waiver by the parties of the breach of any provision of ihis Agreement shall be construed as a waiver of any
preceding or succeeding breach of the same of any other provision of this Agreement.

D. Headings, The descriptive headings of the paragraphs of this Agreement are inserted for
convenience only, and shall not control or affect the meaning or construction of any provision this Agreement.

E. Authority. The parties to this Agreement represent to each other that they have full power and
authority to enter into this Agreement, and that all necessary actions have been taken to give full force and effect to
this Agreement, Developer represents and warrants that its company is fully formed and validly exists under the
Laws of the State of Utah, and is duly qualified to do business in the State of Utah and is in good standing under
applicable state taws. The Developer and the City warrant to each other that the individuals executing this
Agreement on behalf of their respective parties are authorized and empowered to bind the parties on whose behalf
each individual is signing. Developer represents to the Ciry that by entering into this Agreement, Developer has
bound the property and all persons and entities having a legal or equitable interest o the terms of the Agreement.

F. Entire Agreement. This Agreement, including exhibits, constitutes the entire Agreement between
the parties.
G. Amendment of this Agreement. This Agreement may be amended in whole or in part with respect

1o al} or any portion of the Property by the mutual writien consent of the parties to this Agreement or by theiv
successors in interest or assigns. Any such amendment of this Agreement shall be recorded in the official records of
the Salt Lake County Recorder's Office,

H. Severability. If any of the provisions of this Agreement are declared void or unenforceable, such
provision shall be severed from this Agreement, which shall otherwise remain in full force and effect, provided that
the fundamental purpose of this Agreement and the Developer's ability 10 complete the project is not defeated by
such severance.

f. Governing Law. The laws of the State of Utah shall govern the interpretation and enforcement of
the Agreement. The parties shall agree that the venue for any action commenced in connection with this Agreement
shall be proper only in a court of competent jurisdiction located in Salt Lake County, Utah, and the Parties hereby
waive any right 1o object to such venue,

J. Remedics. If any party to this Agreement breaches any provision of this Agreement, the non-
defaulting party shali be entitled 10 all remedies available at both law and in equity.

K. Attorney’s Fee and Costs. |f any party brings legal action either because of a breach of the

Agreement or 1o enforce a provision of the Agreement, the prevailing party shall be entitled 1o reasonable attorney's
fees and court costs.
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L. Binding Effect. The benefits and burdens of this Agreement shall be binding upon and shall inure
to the benefit of the panies hereto and their respective heirs, legal representatives, successors in interest and assigns.
This Agreement shail be incorporated by reference in any instrument purporting 1© convey an interest in the

Property.

M. Assignment. The rights of the Develeper under this Agreement may not be transferred or assigned,
in whole or in part except by written approval of the Ciry. Developer shall give notice to the City of any proposed
or requested assignment at least thirty {30) days prior to the effective date of the assignment. City shall not
unreasonably withhold its consent to assignment.

N. Third Parties. There are no third-party beneficiaries to this Agreement, and no person or entity
not a party hereto shall have any right or cause of action hereunder.

O. - No Agency Created. Nothing contained in the Agreement shall create any partnership, joint venture,
or agency relationship between the parties.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and year first above
written:

CITY QF SOUTH JORDAN
a Utah municipal corporation

TZA-&N@

ATTEST:

Ricky A. Horst, City Manager

APPROVED AS TO FORM:

By:
ohn H. Geilmann, City Atorney

STATE OF UTAH )
}ss
County of Sali Lake )

The foregoing instrument was acknowledged before me this Uday of \ N\t
20002, by, on behalf of YOWN, YY-Badmonn. 4 € ey A Fost

W,ﬂl_l l Zd!ﬂa-dS Notary Public

My Commission Expires: Od’ lo'l 200%
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STATE OF UTAH

County of Salt Lake

)ss

)

The Boyer Company,
Liability Comghny

By:

L.C., a Utah_ Limited

Title: P\;ﬁw%yz

The foregoing instrument was acknowledged before me this ]_(ﬂ%}ay of

2000 _, by _mﬂm_um.%hum on behalf of
Sttt lissriaictin s Noury i

My Commission Expires:

8-20-01

L g

NOTARY PUBLIC
Ruchaol N, Niusulu
quih 400 West, Sle. 200
s-u l.alu City. Vish 84101
My Comm. Exp, Aug. 20, 2007
STATE OF UTAH
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SOUTH JORDAN CITY CONSENT

The undersigned (“South Jordan™) acknowledges the assignment by BOYER JORDAN
HEIGHTS, L.C., a Utah limited liability company as successor in interest to THE BOYER
COMPANY, L.C., a Utah limited liability company (“Owner”) to KEYBANK NATIONAL
ASSOCIATION, a national banking association, its successors and assigns, individually and as
a lender, sole lead arranger, and administrative agent (referred to in such capacity as “Agenf” in
this Agreement), and each of the undersigned lending institutions {Agent, as a lender, and each
such lending institution, and their respective successors and assigns, referred to individually or
collectively, as the context shall infer, as the “Lender”), as additional security for the obligations
of Owner under the Land Acquisition and Development Loan Agreement (“Loan Agreement’)
between Owner (Borrower), Agent and Lender, dated July |4, 2006, of the Owner’s rights (but
not Owner’s obligations) under the that certain Development Agreement (the “Agreement’),
dated February 21, 2006, between Owner and the City of South Jordan, a Utah municipal
corporation, pertaining to the project contemplated by the Loan Agreement (the “Project”), such
Project to be located upon certain real property described on Exhibit A attached hereto and made
a part hereof (the “Property”). South Jordan hereby consents to such assignment and agrees with
the Lender as follows:

1. Attached hereto as Exhibit B is a true and correct copy of the Agreement.

2. If Owner defaults in its obligations to Lender under the Loan Agreement and
Lender elects to compiete the development pursuant to the Agreement, then Lender shall notify
South Jordan in writing of such facts. Upon receipt of such written notice from Lender, South
Jordan shall continue performance on Lender’s behalf under the Agreement in accordance with
the terms thereof .

3. Nothing hereby shall be construed to impose upon Lender or South Jordan any
duty to see to the application of the proceeds of the loan contemplated by the Loan Agreement or
to give any notice of any type to South Jordan. South Jordan acknowledged that Lender is
obligated under the Loan Agreement only to the Owner and to no other person or entity. South
Jordan is executing this Consent to induce Lender to advance funds under the Loan Agreement,
and South Jordan understands that Lender would not do so but for South Jordan’s execution and
delivery of this consent.

EXECUTED this the |4 daay of July, 2006.

SOUTH JORDAN CITY
a Utah municipal corporation

By 1< Adom@

Name: T?r'uk\.! A.HeorsT
Title: __ Loy Hanasen / feo

404645
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STATE OF UTAH )
'SS.
COUNTY OF SALT LAKE )

The foregoing instrument was acknowledged before me this [‘/ ,“:iay of July, 2006, by
&gv A.Horst . the Mﬁ‘r of SOUTH JORDAN CITY, a Utah municipal

corporation on behalf of the corporatiort’

- === == R R~

i
1 SR ANNA M. WEST orné! NOTARY PUBLIC
SF Ly )

404645 -2
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